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. A counter-showing may be made to a motion to continue a case, 
whether in writing or by parol. 

. While on a counter-showing to a motion for a continuance on ac- 
count of the absence of a witness it is not permissible to show that 
the facts which the absent witness would swear, if present, are not 
true, yet it may be shown that the absent witness would not in fact 
give such testimony as the movant attributes to him. Such testi- 
mony tends to contradict the party moving for a continuance, not 
the absent witness. 

. Motions for a continuance are addressed to the sound discretion of 
the court, and his ruling will not be disturbed by a reviewing court, 
unless such discretion be abused. 

. Where affidavits have been introduced by way of counter-showing 
to a motion for continuance, the cross-examination of the witnesses 
so swearing should be limited to the subject matter embraced in the 
affidavits, and not be left wholly unrestricted. 

(a.) If they knew facts of importance to movant not embraced in their 


*Justice Speer’s term of office having expired, Justice Hall succeeded him. He began 
to preside January 8th, 1883. 
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original affidavits, additional affidavits could easily be procured to 
support the motion. 

5. Where error is assigned in overruling a plea in abatement, based on 
the ground that the grand jurors who found the true bill and the 
traverse jurors who tried the case had not been legally summoned, 
because “no precept has ever been issued or ordered as the law 
directs for the summoning or attendance of jurors,” such precept 
as was in fact issued should be set out, that the court may judge of 
its legality. The precept required by law is very simple; and in the 
absence of anything to show the contrary, service will be presumed 
when the clerk hands the list to the sheriff. 

(a.) Is the mode of equalizing jury duty, which does not effect the 
impartiality of those summoned, a proper matter for plea in abate- 
ment? Que@re. 

(é.) This court will not inquire into the iegality of excuses made by 
grand jurors who were summoned at the time the true bill was 
found, on exception to the overruling of a motion for new trial un- 
der such indictment. 

(¢.) If a defendant in a criminal case can except to a grand juror at all, 
on the ground that he has formed and expressed an opinion, it 
should be done before the true bill is found, and not on the trial 
thereunder. Certainly so where the defendant had notice of the 
pending consideration of his case by the grand jury by reasons of 
having been previously placed under bond. 

(d@.) That the ordinary of the county acted as solicitor pro ¢emfore in 
drawing and signing an indictment, is not good ground fora plea 
in abatement; neither is it that such solicitor fro tempore was the 
employed counsel for the prosecution of the case. 

. Where jurors had been summoned through the instrumentality of 
the clerk and sheriff, a challenge to the array on the ground that 
no legal precept had been issued, and served, was properly over- 
ruled, where it did not appear what sort of precept had in fact 
been issued and served, or that there had been none at all. 

7. A defendant in a criminal case charged as principal in the second 
degree, may be tried before the principal in the first degree. 

(a.) Where the verdict found the defendant guilty as a principal in 
the second degree, it does not matter that he was also charged as 
an accessory in another count. 

. Where an indictment charged a defendant in different counts with 
murder as principal in the first degree, as principal in the second 
degree, and as accessory before the fact, the state was not obliged 
to elect on which count it would try him. 

. The judgment of the court as a trior is final, and will not be re- 
viewed by this court on a motion for a new trial. 
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10. The middle name of a juror or the initial of it is immaterial, and 
if the right man be summoned, a mistake in his middle initial will 
not be ground for discarding him. 

11. Ona trial for murder, the question of motive being in issue, it 
was competent to show that deceased claimed to know facts con- 
necting the prisoner with a larceny, and that he was therefore inter- 
ested in removing her. 

12, 13. The facts that on the second night after the killing, when 
search was being made for the prisoner, and he was suspected, de- 
fendant staid at a house other than his own, and with the owner of 
which he was not on friendly terms, that he was armed, and that 
he said “the way things are working, they are going to throw every- 
thing” on him and his brother, were admissible. 

14. The motive of a defendant charged with murder being in issue, 
statements of the deceased made before the killing implicating de- 
fendant in the commission of a larceny, could be proved by parol, 
though made in giving testimony on a committing trial, in which 
the substance of the testimony was reduced to writing. 

(a.) Is the substance of the testimony taken down by a magistrate at 
a committing trial better evidence of a statement made by one of 
the witnesses than the parol testimony of a reliable witness who 
was present? Quere. 

(4.) If the brief were better evidence, we cannot say that the presiding 
judge erred in holding that its loss was sufficiently proved to admit 
parol testimony. 

15, 16,17. The restriction of a wife’s testimony in a criminal case is 
confined to giving testimony on issues involving the guilt of her 
husband. Although he may be indicted jointly with others, yet on 
the several trial of one of the others she may testify as to matters 
not affecting his guilt or innocence. 

(a.) Semble, that if an accomplice gives testimony as such, his wife 
may corroborate him. 

18, 19. One question being as to the motive for a killing alleged to 
have been done by defendant, it was competent to show that money 
had previously been stolen, and that the deceased charged defend- 
ant and his brother with the larceny; but it was not competent to 
enter into a full trial as to the guilt or innocence of defendant of 
such crime on the trial of the indictment for murder. 

20, 21, 22. If a request has been substantially given in charge by the 
court, a reversal will not be granted because the court did not repeat 
the charge in the exact language of the request. 

(a.) A plaintiff in error must specify the errors complained of. To 
set out eight pages of requests, and say that each request should 
have been given, is not sufficient. 
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(4.) 1f, on a former investigation of a case, a witness has knowingly 
and wilfully sworn differently on material points from her testimony 
on the present trial, her testimony would be unworthy of credence 
unless properly corroborated. But, if the former testimony was 
given under duress, and impelled by fear for her life, such testi- 
mony would not be wilful, and would not impeach her evidence now 
given. 

(c.) While proof of an unlawful killing may not of itself be sufficient 
to corroborate the testimony of an acomplice on a murder trial, 
yet this with other facts might be sufficient, and the jury would be 
authorized toconsider such corroborating facts. 

-23. Where one was indicted both as an accessory and as principal in 
the second degree, and was found guilty on the latter branch of the 
case, an erroneous charge relating solely to finding him guilty as an 
accessory, did not necessitate a new trial. 

24. No error is distinctly set out in this ground, and it cannot be con- 
sidered. 

25. Presence and participation in an unlawful killing will be sufficient 
to warrant a conviction of murder, unless the defendant shows 
something to exempt him from the operation of the rule. In this 
case nothing was shown. 

26, 27. Proof of the corpus delicti is sufficient corroboration of a 
confession of murder to warrant a conviction, especially where the 
confession is such as could not have been made without the presence 
of the prisoner at the scene of the crime. 

28. When a witness has been impeached by testimony which the jury 
believe, his evidence should be rejected, unless corroborated on a 
material point. But whether he be impeached or not is for the 
jury to say; and though others contradict him, the jury may be- 
lieve him in preference to them. Even though he swore falsely 
on a former trial, they may still believe him, if he then swore 
under duress. 

29. The verdict is sustained by the evidence, and the charge as a 
whole is full and fair. 

September 5, 1882. 


Criminal Law. Evidence. Practice in Superior Court. 
Jurors. Continuance. Husband and Wife. Practice in 
Supreme Court. Impeachment of Witnesses. Before 
Judge FLEMING. Decatur Superior Court. August 
Special Term, 1881. 


An indictment was found against Robert H. Durham, 
John W. Williams and Walter Williams. The first count 
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charged all three with murder in the first degree; the 
second count charged John and Walter Williams with 
murder in the second degree, and the third count charged 
them with being accessories before the fact. John Wil- 
liams being placed upon trial, moved for a continuance 
on the ground of popular excitement ; because defendant 
and his counsel had not time or opportunity for the prep- 
aration of his defence, he having been committed to jail 
on July 29, 1881, and the court having assembled on 
August 22 following; because, if given time, he could 
impeach certain material witnesses for the state. [Here 
he stated what the absent witnesses would testify.] 
After the showing and counter showing, the motion to 
continue was overruled. 

The defendant plead in abatement that some of the 
grand jurors who found the bill had formed and ex- 
pressed an opinion adverse to defendant; because the 
court excused one of the regular grand jurors without 
legal excuse or authority, and supplied his place with a 
talesman; because the bill of indictment was signed by 
Maston O'Neal, as solicitor-general pro tem., he being at 
the same time the ordinary of Decatur county and being 
also employed for the prosecution; and because the court 
has never organized according to law, “nor are there any 
lawful jurors, either grand or petit, in this, to-wit: that no 
precept has been issued or ordered as the law directs for 
the summoning of jurors at the special term, nor has any 
juror, either grand or petit, been summoned or sworn un- 
der a precept as required by law.” On demurrer the plea 
was stricken. 

Defendant challenged the array of jurors on the same 
ground as that set out in the plea. On demurrer the chal- 
lenge was overruled. 

Defendant objected to two of the jurors: to the first, 
because his name was Jesse N. Maxwell, while it was put 
into the jury box Jesse M. Maxwell. It was shown that 
the juror summoned was the man intended, and that there 
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was no such person as Jesse M. Maxwell in the district. 
The objection to the other juror was that he had formed 
and expressed an opinion. The juror swore that he said 
that if the man was guilty, of course he should be pun- 
ished, but that he did not say that defendant was guilty. 
The objections to the jurors were overruled. 

Defendant pleaded not guilty. It is unnecessary to set 
out the evidence in detail. It showed, in brief, the follow- 
ing facts: Mrs. Brockett was murdered; she was killed 
by some one standing outside of her door and firing upon 
her with a shot gun. Tracks, as of a man in his stocking- 
feet, were found leading away from the door, and some of 
the witnesses testified to finding two tracks at a little dis- 
tance from the house, leading away in the same direction. 
A gun was found at the residence of Walter Williams 
bearing evidences of having been recently discharged. A 
night or two after the killing, and while search was being 
made for the murderer, John Williams, with his family, 
spent the night at the house of one Bailey, with whom he 
was not on friendly terms. He had a pistol and a bottle 
of laudanum, and while there said that “the way things 
are working they are going to throw every thing” on him 
and his brother. While in jail, he and Walter Williams 
sought to suborn witnesses to testify in their favor. At 
some time prior to the killing (the evidence does not cer- 
tainly fix the time) a very hostile feeling had arisen be- 
tween the deceased and the Williamses. The deceased 
had killed a beef, which appears to have belonged to one 
of them, and a case arose in regard to it. Some money 
was stolen from one Donaldson, and the deceased, on her 
committing trial for killing the beef, openly charged that 
they were implicated in the theft, and that her life had 
been threatened ; and it also appears that they had made 
certain admissions in regard to it. They sought to have 
her removed to Texas, but failed to doso. In addition to 
this, Robert Durham, the principal, turned state’s evidence, 
and testified that he did the actual shooting, being induced 
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to do it by the Williamses under promises of reward ; that 
the gun was furnished by Walter Williams; that John 
Williams accompanied him to the scene of the crime, and 
waited for him at a little distance from the house; that 
some distance therefrom they took off their shoes and 
proceeded in their stocking feet; that after the shooting 
they both went off together, put on their shoes, and went 
to Durham’s house where they remained all night; that 
he had been paid only a small amount, as they were afraid 
he would be discovered if he had too much money. Mrs. 
Durham, the wife of this witness, testified that Williams 
was at their house on the night of the killing. He said 
that he had done the worst thing that could be done on 
earth; that he had killed the widow Brockett; he said 
that deceased was praying ‘‘ Lord have mercy on her and 
on every body inthe world.” It was also sworn, by anoth- 
er witness, that when the deceased was found in a dying 
condition, immediately after the shooting, she was making 
use of the language stated above. Mrs. Durham further 
stated that she had testified differently during the coro- 
ner’s inquest, as she thought her life was at stake. 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life. He moved fora new trial, 
on the following grounds: 

(1.) Because the court esred in permitting the state to 
make any counter-showing whatever to the defendant’s 
motion for a continuance, it having been in writing under 
oath, and defendant having objected to such counter- 
showing by the state, which objection the court overruled. 

(2.) Because the court erred in permitting the state, over 
the objection of defendant’s counsel, on counter-showing 
to the motion for continuance, to attempt to disprove the 
allegations of the showing for continuance, as to what cer- 
tain witnesses would testify. [The defendant’s motion to 
continue rested in part on the absence of witnesses, and 
he stated what they would testify. Thestate was allowed 
to rebut this by showing that they would not so testify. ] 
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(3.) Because the court erred in overruling defendant’s 
motion for a continuance. 

(4.) Because the court erred in overruling defendant’s 
special plea in abatement. 

(5.) Because the court erred in sustaining the demurrer 
to defendant’s challenge to the array of the panel of jurors 
put upon him. 

(6.) Because the court erred in permitting the state, 
over the objections of defendant, to put him on trial 
before the case of Robt. Durham, the principal, as charged, 
was disposed of, this defendant being charged in one 
count as a principal in the first degree, and in the second 
count as principal in the second degree, and in a third 
count as an accessory before the fact. 

(7-) Because the court erred in refusing, on motion of 
defendant, to require the state to elect upon which count 
or counts they would proceed against him, and in putting 
defendant on trial on all the counts in the indictment. 

(8.) Because the court erred in holding, as a trior and 
judge, that J. O. Horthorn was a competent and impar- 
tial juror. [Objection was made to the juror on the 
ground that he had formed and expressed an opinion. 
He stated that he had said if the parties were guilty 
they should be punished, but denied having expressed an 
opinion as to their guilt.] 

(g.) Because the court erred in refusing to allow defend- 
ant’s counsel to question the witnesses for the state, on 
their cross-examination as to the counter-showing of the 
state to defendant’s motion for a continuance, on any sub- 
ject or matter outside of the facts stated in their affida- 
vits. Defendant's counsel proposing to show by W. W. 
Russell and all the others of said witnesses, that there 
was great public excitement, and that each of defendant’s 
grounds for continuance were good in fact, the court ex- 
pressly refusing to allow defendant to ask them any ques- 
tions as to said showing unless it were on some point con- 
tained in such witness’ affidavit made in support of said 
counter-showing. 
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(10.) Because the court erred in putting J. N. Maxwell 
on defendant as a juror over his objection, when it ap- 
peared upon inspection of the record that the name of J. 
N. Maxwell was not in the jury-box, but that Jesse M. 
Maxwell was, and in permitting testimony that Jesse N. 
Maxwell was intended by the commissioners when they 
put in the name of J. M. Maxwell. [It appeared that 
the juror was in fact Jesse N. Maxwell, and that there 
was no Jesse M.] 

(11.) Because the court erred in admitting testimony of 
a witness, Sallie Lambert, over objection of defendant, 
that she knew defendant stole John Donaldson’s money, 
and giving the particulars thereof. Defendant objected 
on the ground that the testimony did not relate to the 
case on trial, but to another case, and was liable to preju- 
dice the minds of the jury against him, and was irrele- 
vant and otherwise illegal, and that it was a matter to 
which the defendant was no party; and that no founda- 
tion was laid by first showing by proper evidence that 
there was such acase. [There wastestimony that money 
had been stolen from Donaldson, and that deceased had 
accused defendant and Walter Williams of thetheft. On 
this subject Sallie Lambert testified as follows: ‘“De- 
fendant told me that he got the money from Mr. Donald- 
son, he and his brother; he told me that they had lost 
something there which would be of great value if found. 
He told me where to look for it. I found some money 
there in a tin box.’ Isaw Mr. Brockett count the money; 
he said there was $13.50. I carried it home, and showed 
it to deceased. She came to town and told Jesse Brockett 
about it. He advised us to give it to Mr. Donaldson. 
We sent for Mr. Donaldson; he came; said it was his, 
he thought, from the smell of it. He took the money 
and paid me $2.00 reward. Defendant never told me all 
about it till after we were in the lawsuit about it. De- 
fendant said that he and Walter took it; said they went 
into the room and took the money ; did not say what the 
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money was inin the room. When they told me about the 
money, deceased was not present. Deceased and I were 
living together at that time.’’] 

(12.) Because the court erred in admitting the evidence 
of Mrs. Bailey and her husband, John Bailey, as to the 
unfriendly relations between Bailey and defendant, and 
the objection being that it was irrelevant and prejudicial 
to defendant. 

(13.) Because the court erred in admitting the testimony 
of Mrs. Bailey as to what defendant’s wife said in his pres- 
ence, and that he had a pistol at her house on Tuesday 
night, over objection of defendant that it was irrelevant. 
[No sayings of the wife are set out in the testimony of 
Mrs. Bailey in the record. ] 

(14.) Because the court erred in admitting parol. evi- 
dence as to what Mrs. Brockett stated in her preliminary 
or committing trial more than a week prior to the killing, 
as to the parties and particulars of the stealing the Don- 
aldson money ; the defendant objecting on the ground 
that the brief of the evidence and defendant’s statement, 
taken down on that trial, had not been accounted for, and 
that such brief was the highest evidence of what was sworn 
to and said in the statement on that trial; and because 
the evidence was irrelevant and was illegal, because it in- 
volved a different transaction and a different crime; and 
because legal foundation for it was not laid. [On the 
committing trial of deceased, for killing a beef, she charged 
defendant and his brother with the larceny of Donald- 
son’s money. | 

(15.), (16.) Because the court erred in admitting Mrs. 
Durham, the wife of the principal actor and accomplice, 
as a witness to testify against this defendant, he objecting 
on the ground that she was neither competent nor com- 
pellable to testify against her husband or for him, either 
directly or indirectly in a criminal case, or for or against 
her husband’s accomplice in the same case in which her 
husband was charged, and more especially while the case 
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against her husband is undisposed of, either by plea, ver- 
dict or judgment. 

(17.) Because the court erred in instructing Mrs. Durham, 
after she was admitted by the court as a competent wit- 
ness for all purposes, and after she had testified on direct 
examination by the state, that she need answer no ques- 
tions that tended to criminate her husband; and espe- 
cially erred in instructing her that she need not answer 
the questions put by the defendant on cross-examination, as 
follows: “Was your testimony given on the coroner's 
inquest exhonorating your husband true or false ?” 

(18.) Because the court erred in admitting,over the objec- 
tion of the defendant, the testimony of J. C. Donaldson as 
to when and how his father lost money, and giving the par- 
ticulars thereof, and because the court erred in ruling it 
out for irrelevancy. 

(19.) Because the court erred in refusing, upon request 
of counsel, to go into proof by witness on the stand 
that John Williams did not take the Donaldson money. 

(20.) Because the court erred in refusing to charge, as 
requested by defendant’s courtsel in writing, as set out in 
said written requests hereto attached, exhibit “A,” being 
eight pages marked on said pages as refused. Defend- 
ant alleges that each and every request therein was 
proper and legal, and should have been given as requested, 
and contends that the court did not give them in charge, 
but misapprehended and misunderstood their full force 
and effect when he entered thereon “refused,” the ideas 
being embraced in charge. Defendant further contend- 
ing that it is not sufficient to merely embrace the ideas 
of a written request, but that the whole request, if legal, 
should be given; which requests here referred to are at- 
tached and referred to as part of this motion; and to fully 
illustrate this ground defendant here attaches also a writ- 
ten charge of the court, and prays a full comparison of 
the refused request with the charge as given, which origi- 
nal charge is also attached as a part of this motion. [It 
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is unnecessary to set out the eight pages of requests or 
the general charge.] 

(21.) Because the court especially erred in refusing to 
charge as follows: “If you believe that Mrs. Durham has 
testified to acertain state of facts upon a former investi- 
gation of this matter, and to the contrary on this trial, 
knowingly and wilfully, her testimony should be rejected 
entirely, unless it be corroborated by the facts and circum- 
stances of the case, or other credible evidence; and such 
corroboration must be as to material facts, for corrobora- 
tion as to immaterial facts is not sufficient. 

(22.) Because the court erred in refusing to charge with- 
out qualification as follows: “ That a person has been un- 
lawfully killed will not of itself corroborate the testimony 
of the party who did the killing and has turned state’s 
evidence, that another stood by aiding and abetting him.” 
And the court erred in qualifying said charge, as follows: 
“But you are authorized to look to the evidence to see if 
there be any corroboration; and if there be any, you may 
believe it or not, according as the corroboration should 
satisfy your minds.” 

(23.) Because the court erred in charging that the jury 
could, if the evidence justified, find this defendant guilty 
of being an accessory before the fact on this trial. 

(24.) Because the court charged that if on the investi- 
gation before the coroner’s jury Mrs. Durham testified 
knowingly, falsely and wilfully as to material facts con- 
nected with the same killing in a manner different from 
what she has here sworn, the jury should not believe her 
unless corroborated by other witnesses or circumstances ; 
but that if she testified falsely under duress or through 
fear for her life, the previous oath would not be wilful and 
would not discredit her testimony; also, that if she was 
an accessory after the fact, her testimony would require 
corroboration, but if she concealed the crime through fear 
for her own life, this would not discredit her testimony. 

(25.) Because the court erred in refusing to charge as 
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follows: “ Presence and participation in the act of killing 
a human being is not evidence of consent and concurrence 
in the perpetration of the act bya defendant charged as 
aiding and abetting in the killing, unless he had a felon- 
ious design or participated in the felonious design of the 
person killing.” 

(26.) Because the court erred in charging as follows: 
“] charge you that if you find from the testimony that 
the party named in the bill of indictment was unlawfully 
killed, and if you find from the evidence that the defend- 
ant on trial confessed that he did the killing, I charge you 
that such confession, corroborated by such proof of un- 
lawful killing, would be sufficient to warrant you in find- 
ing a verdict of guilty.” The defendant contends that 
such charge is contrary to the law, not warranted by law- 
ful evidence, and withdrew from the jury the power and 
duty of deciding on the weight of evidence and the suf- 
ficiency of the corroborating evidence. 

(27.) Because the court erred in charging as follows: 
“If you find from the testimony that just before or at the 
time of the killing deceased was saying anything, and you 
find that the prisoner confessed that he heard such say- 
ings of the deceased at the time of the killing, I charge 
you that such confession of the prisoner of having heard 
what the deceased was saying is a: corroborating circum- 
stance of the truth of the confession; and I charge you 
that if there was a confession of guilt, then such a cir- 
cumstance to which I have alluded, to-wit, sayings of the 
deceased at the time of the killing, confessed to have been 
heard by the defendant, would be sufficient corroboration 
of the confession of having killed the deceased to justify 
at your hands a verdict of guilty.” Defendant contends 
that this charge was contrary to law, and restricted the 
power and duty of the jury in judging of the weight of 
evidence and the sufficiency of the corroboration, and is 
not justified by the lawful evidence. 

(28.) Because the court erred in charging as follows: 
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“Tf you believe from the testimony that any witness or 
witnesses have been impeached by contradictory state- 
ments, contradictory testimony or otherwise, it is within 
your power to disregard such contradictions or impeach- 
ments and believe such witness any way.” 

(29,) (30.) Because the verdict was contrary to law and 
evidence. 

The motion was overruled, and defendant excepted. 


WRIGHT & POPE; GURLEY, TERRELL & MORRISON; 
H. G. TOWNSEND & Son; D. A. RUSSELL, for plain- 
tiff in error. 


JESSE W. WALTERS, solicitor general, for the state. 


JACKSON, Chief Justice. 


There are thirty grounds taken in the motion for a new 
trial, and on each of them error is assigned in this volu- 
minous record. For want of time to examine them all 
with necessary care during the last term, the case was held 
up for further investigation during the vacation. These 
grounds of error may be classified under three general 
heads: first, errors assigned upon the rulings of the pre- 
siding judge preliminary to the trial on the merits; sec- 
ondly, those in regard’ to the competency of witnesses 
and their testimony; and, thirdly, those respecting the 
charge and refusals to charge. 

A motion was made by the defendant to continue the 
case, and error is assigned as well on the refusal to con- 
tinue as on the mode of trying the issue of continuance. 

1. The showing was made in writing, and the point is 
made that in such cases the law will not allow a counter- 
showing. The statute permitting a counter-showing is 
not restricted to the showings in parol, but is general, and 
embraces both kinds, written and verbal. Code, §3531. 
If confined to a reply to parol showings, the law would 
be worthless; because no matter how simple the ground, 
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it would be reduced to writing, and then it could not be 
controverted. 

2. It is objected again, that the court should not have 
permitted the state to show, by counter-showing, that 
defendant’s witness would not testify as defendant had 
sworn he would. We see nothing in the point. It is 
true that other witnesses, on a counter-showing, ought 
not to be allowed to testify that the facts which the ab- 
sent witness, if present, would swear to, were not true, 
because that would be totry the whole case; but the 
principle does not go the extent that by counter-showing 
it may not be proved that the witness, if present, would 
not testify as defendant swore he would. 

The contradiction in such case is not of the absent 
witness, but of the defendant. It denies not what the 
absent witness would swear, but what the defendant says 
he would swear. It is a mere contradiction of defendant, 
such as that he did not subpoena the witness, or gave him 
leave to be absent, or that he is out of the state, or dead, 
or was not present when the crime was committed. The 
distinction is clear, and takes the point out of the ruling 
in 62 Ga., 362. 

3. Continuances are addressed to the sound discretion 
of the court, and should not be disturbed by a reviewing 
court, except where discretion is abused in granting or 
refusing them, and injustice done. We see no error in 
the third ground. Code, $3531. 

4. We think, as matter of practice, that the court was 
right to confine the cross-examination of state’s witnesses 
on the counter-showing to the facts sworn to by them. 
If they knew outside facts, wholly independent of what 
they swore for the state, their affidavits thereto could be 
easily procured by the defendant. So that he was not 
hurt, even if the court, as matter of practice, was wrong. 
But it was right ; because, if the door were opened wider, 
a world of prolixity and confusion, and a labyrinth of 
cross-questions, would enter and embarrass. 
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So there is no error in the ninth ground, and this con- 
cludes the questions on the motionto continue. Excite- 
ment is on the same plane of discretion as other grounds, 
and the policy and public necessity of expediting trials 
of criminals which led the legislative mind to provide for 
extraordinary terms of court therefor, would seem to cau- 
tion courts not to procrastinate on account of public ex- 
citement or other cause, where a fair trial can be had. 
There are in the record affidavits and counter-affidavits 
on the subject of excitement, and in regard to the acces- 
sibility of counsel to their clients in jail, and also in respect 
to their accessibility to testimomy taken before the in- 
quest and committing court, somewhat conflicting and 
contradictory, but the presiding judge examined the sub- 
ject with much patience and at great length, and has set- 
tled it. From a re-examination of it here, so far as the 
record can and does bring here witnesses and their evi- 
dence, we see no abuse of discretion, but an earnest de- 
sire to administer the law and to mete out the measure of 
equal justice to the state and the defendant. 

5. The special plea in abatement rests on the grounds 
that two of the grand jury had formed and expressed 
opinions adverse to the prisoner; that the court had ex- 
cused wrongfully grand jurors, and thus made it necessary 
to summon five tales grand jurors; that the solicitor gen- 
eral pre tem., who signed the bill of indictment, was the 
ordinary of the county, and also of counsel for the state, 
and that the whole grand jury and petit jury is illegal, 
because there was no legal precept directed to the sheriff 
to summon them to attend the court. On demurrer to 
this plea to abate the prosecution for want of a sufficient 
accusation to put the defendant on trial, the demurrer 
was sustained, and the plea was stricken. On this action 
of the court error is assigned. ' 

It will be observed that there is no exhibit to the plea 
of any precept at all, so that the court can pass on its 
legality. The allegation is “that no precept has ever 
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been issued or ordered, as the law directs, for the summon- 
ing or attendance of jurors at this special term, nor has 
any juror, either grand or petit, been summoned or sworn 
under a precept as required by law.” 

The above is not an allegation that there was no pre- 
cept at all, but none such as the law directs or requires. 
We cannot pass upon it unless we saw it. Under our Jaw, 
it is a very simple thing. It must contain the names of 
the persons drawn, and that is all the statute seems to 
require. Code, $3913. Whenthe clerk hands that list to 
the sheriff, it is his duty to serve the persons named. We 
presume this was done. 34 Ga., 270. Nothing to the 
contrary appears of record here. It is doubtful whether 
it be important to enquire about such matters at all. 
They relate, it appears, not to the securing of a fair and 
impartial jury for the defendant as much as to the mode 
of bringing the jurors to the court, and equalizing, by rota- 
tion, their duties among themselves. Such seems to be the 
ruling in 20 Ga., 60. See also 14 Ga., 43, and dissenting 
opinion in 57 Ga., 427. Certainly we will not enquire into 
what excuses any of the grand jurors made to the court 
for not serving, and whether good excuses or bad, or none 
at all; nor will we enquire into the necessity of summon- 
ing tales grand jurors. These matters must be left with 
the superior courts; and if, on the trial of the criminal, all 
such details were open to investigation, the trial would be 
interminable. 

The objection in the plea that two members of the 
grand jury who found the bill true, had formed and 
expressed an opinion, came too late. If there can be any 
objection to such a grand juror, it must be made before he 
acts on the case—not before the final verdict, but before 
the finding the bill. 3 Wendell, 313; see op. of Savage, 
C. J., and Marcy, J., and note to the case. It is too late 
to move on the trial before the traverse jury. The truth 
is that it is matter of comparatively little importance that 
grand jurors should not have formed opinions, because 

v 69—3 
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they only put the party on trial, and that after hearing . 
only one side of thecase. If, however, it be deemed im- 
portant in a particular case to fight the prosecution ix 
limine, diligence requires that the challenge be made be- 
fore the bill is found. In this case the party could have 
done so. In the case supra from New York, the defend- 
ant was not recognized, and it was, therefore, doubtful 
that the defendant knew that the grand jury that found 
the bill would pass on his case, yet the court held the point 
too late. See also 6 Wendell, 386; 6 Serg & Rawls, 395 ; 
1 Bish. Crim. Pro., 881. 

The only remaining ground of the plea is the fact that 
the solicitor general fro tem., who merely prepared and 
signed the bill of indictment, was the ordinary of the 
county and of counsel forthe prosecution. Of course no 
man by our fundamental law may hold two offices of honor 
and profit at the same time, and the ordinary would be 
disqualified for election as solicitor general. At least he 
would be put to election of one or the other office ; but 
we do not think that the prohibition would extend to the 
mere act of preparing and signing an indictment pro tem. 
in the absence of the regular solicitor general, and that 
this fact should quash the proceeding. As to his being 
counsel for the prosecution, it strikes us as of no conse- 
quence. Often associate counsel draw the bill of indict- 
ment. The solicitor general pro tem. here was appointed 
by the court for this specific duty until the arrival of that 
permanent officer, and his signature to the bill of indict- 
ment after its preparation is the merest technicality, and 
cannot vitiate the entire proceeding. It may be doubted 
whether any signature is necessary of any solicitor general 
See Code, §4628 et seg. So the fourth ground was prop- 
erly overruled. 

6. The challenge to the array of forty eight traverse 
jurors is based on the same ground in regard to the 
want of a legal precept, and the views presented above 
will cover this point. It is not stated what sort of paper 
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or list was presented by the clerk to the sheriff. There 
must have been some sort of list or the jurors would not 
have been summoned and in attendance. The ruling in 
the 20th and 34th Ga. supra, must also cover this the fifth 
ground of the motion. 

7. The sixth ground makes the point that a principal 
in the second degree cannot be tried until the case against 
the principal in the first degree has been disposed of. 
However it might be in the case of a mere accessory, a 
principal in the second degree may be tried before a prin- 
cipal in the first degree. 17 Ga., 194. Of that offence 
this party was found guilty, and it does not matter, on a 
motion for a new trial of that issue, that he was also 
indicted as accessory. 

8. The state need not elect on which count totry. 58 
Ga., 577. 

g. The judgment of the court as a trior will not be re- 
viewed by this court; its decision below is final, and no 
ground fora newtrial. 47 Ga., 598, e¢ seg. 

10. The middle name of a juror, or the initial of it, is 
immaterial. 8 Ga., 173, e¢ seg. 

11. The transaction in respect to the Donaldson money 
was admissible to show motive. The accused was inter- 
ested in removing deceased if she knew facts connecting 
him with the larceny of that money. The court did not 
err in admitting Sally Lambert’s evidence thereon. 

12, 13. The testimony of Mrs. Bailey and of John 
Bailey, touching the unfriendly relations between the lat- 
ter and defendant, considered in connection with his 
spending the night at Bailey’s house during the res gestae 
(or near it) of the homicide, we think admissible, as well 
as his conduct and conversation while there. The facts 
sworn to may be mere circumstances, but often slight 
circumstances point the path which truth took, just as 
the bending straw will show the course of the wind as 
certainly as the prostrate oak the track of the hurricane. 
As slight circumstances they are relevant, and no error 
was committed in not ruling them out. 
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14. Two or three distinct legal points seem to be made 
in the 14th ground of the motion. If the written evi- 
dence, taken down by the magistrate, on the charge of 
cow-stealing by deceased, is the best evidence, and must 
be accounted for before parol proof can be admitted, then 
the point is made that the writing has not been accounted 
for sufficiently. The presiding judge held that it had 
been sufficiently accounted for, and the record does not 
disclose error in his judgment on that matter. Besides, 
the parol evidence of the statement of deceased was 
admitted as made in the presence and hearing of defend- 
ant. It would have been legal evidence, therefore, if not 
under oath at all, and could have been proven by parol. 
Is the rule narrower because it was a statement under oath ? 
Besides, it is by no means certain that the mere substance 
of the testimony taken down in a case like this, is in law 
better evidence than the recollection of a competent and 
reliable witness. The relevancy of the evidence to this 
case has been already discussed. It had reference toa 
recent contest between the deceased and the parties 
charged with her homicide, and intended to show cause 
or motive for the deed, which is always relevant. On 
the general subject of the admissibility of parol evidence, 
and of the written evidence and value of each in such 
cases, see 54 Ga., 156; 63 /d., 600.* 

. 15, 16,17. The wife was not called to testify against 
her husband. The restriction on her competency is con- 
fined to such issues as involve his guilt. Our Code de- 
clares, “‘ nor shall any wife be competent or compellable to 
give evidence for or against her husband” “in any criminal 
proceeding.” Code, $3854, sub sec. 4. Besides, in Stew- 
art vs. The State, 58 Ga., 577, the point was necessarily un- 
der consideration, and ruled that a wife might corroborate 
her husband though an accomplice and indicted for ‘the 
same offence—the issue being the innocence or guilt of 
another than her husband. If the accomplice may testify, 
why may not his wife? We see no error, therefore, in al- 


*Compare Kobinson.vs. State, 68 Ga., 833. (R.) 
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lowirg Mrs. Durham to be sworn, certainly none under 
the caution that she need not answer any question tend- 
ing to criminate her husband. See also, 41 Ga., 613; 46 
Id.,626; 54 ld., 625; 58 /d.,87; 60 Id., 509; 61 /d., 305 ; 
63 /d., 410. 

She swore to no confidential communication of her hus- 
band to her, as in 63 Ga., 410, 416. Why could she not 
corroborate him on facts not coming to her from him in 
the confidence of the marital relation by act or word of 
his? So error does not appear in the 15th, 16th and 17th 
grounds of the motion. 

18, 19. The time when the Donaldson money was 
lost and the manner of its loss, in order to show that it 
had been stolen, was relevant and admissible, because de- 
ceased had charged defendant with having it, or part of it— 
thus showing motive to get rid of her. But to go into a 
full trial of the defendant for the larceny; would have 
been to try another crime and to multiply issues. The 
qu‘stion was not whether the defendant was guilty of 
larceny or innocent, but was he mad with her for charging 
it on him and thus had motive to kill her, after an unavail- 
ing effort to remove her without the state. The fact that 
the money was stolen was important to the issue of mur- 
der, because the charge by deceased that defendant had 
it was not such as to enrage him unless it was stolen. It 
was immaterial to this murder-issue whether defendant 
stole it or not. The charge, if he was innocent, would 
provoke his wrath more, perhaps, than it would if he were 
guilty of the theft. So error does not appear in over- 
ruling the 18th and I9th grounds of the motion. 

20, 21, 22. This brings us to the errors assigned upon 
the refusal of the court to charge as requested. Since the 
two cases of Hammock vs. The State, argued and decided 
together, (52 Ga., 397), the principle seems to have been un- 
disputed that where the judge has fully and substantially 
covered the point of law requested, in accordance with the 
request, it need not be repeated in the precise verbiage of 
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the written request. It would be but over and over to 
tell the jury the same thing, and would, or might be in- 
terminable, and tend to confuse rather than enlighten 
the jury. So that two questions arise on the refusal to 
charge as requested in writing: first, is the written request 
law ; and, secondly, if law, had it been so substantially, 
fully and clearly given as to be, if again given, a mere rep- 
etition of the principle previously given in the direct 
charge. So far as any specific point is made in the 2oth 
ground of the motion, which is to the effect that the ex- 
act verbiage should be given as requested, it is satisfacto- 
rily disposed of by that and following cases. So far as it 
asks this court to examine eight pages of requests, and 
compare them with as many or more pages of the general 
charge, it is enough to say that the plaintiff in error must 
himself specify his point of error and not put the review- 
ing court to the labor of hunting it out of such a mass of 
writing. See Code, §4251, and many decisions thereon, 
passim from 1 Kelly down. 

In the twenty-first ground the error is specified to the 
extent that the particular request is given, but the charge 
thereon is omitted. The substance of the request is that 
if Mrs. Durham testified differently upon a former investi- 
gation, knowingly and wilfully, she ought not be believed 
on this trial, unless corroborated by a credible witness, or 
circumstances of the case or other credible evidence, on 
material points. On hunting out for ourselves the charge 
on this point, we find that it is given substantially and fully 
as requested, but that the judge adds that if it appeared 
to the jury that she was then in fear of her life if she swore 
truly, and thus swore falsely under duress, the former 
statement under oath would not be wilful and would not 
impeach her evidence here. The law on the point is fully 
and clearly given and no error is apparent to us in the rul- 
ing. The addition or modification of the request is right, 
and was absolutely necessary to put the whole case before 
the jury. 
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The twenty second ground also specifies the error com- 
plained of. Itis the refusal to give in charge, without quali- 
fication, that “the fact that a person has been unlawfully 
killed, will not of itself corroborate the testimony of the 
party who did the killing, and has turned state’s evidence, 
that another stood by aiding and abetting him,” and that 
the court erred in qualifying the charge as follows: “‘ but 
you are authorized to look to the evidence to see if there 
be any corroboration, and if there be any, then you may 
believe it or not, according as the corroboration should 
satisfy your minds.” It appears that the request was given 
exactly as asked, but the additional words were added, 
and the complaint is that those words were added. We 
can discover no error in the addition. The charge as an 
entirety on the point is, that the unlawful killing alone 
will not corroborate in such a case, but there may be 
other facts which, under the law (of course as elsewhere 
given) would corroborate, and the jury might consider 
them. See McCalla vs. The State, not yet reported, 
pamphlet, February Term, 1881, p. 32; 57 Ga., 478; 64 
Td., 344; 52 Id., 106, 397. 

23. As the defendant was not convicted of being an 
accessory, but a principal, he was not hurt by the com- 
plaint that the court charged he could be found guilty of 
being an accomplice on this trial. 

24. No plain sprctfication of error is made in this 
ground. The charge as a whole will be considered here- 
after. 

25. The request was not in writing, but if it had been, it 
ought not to have been given. The “presence and par- 
ticipation in the act of killing,” under the circumstances 
of this case, showed a felonious intent, and such presence 
and participation will, under any circumstances, be suffi- 
cient to convict of murder in the first or second degree, 
unless the defendant show an effort to stop the killing or 
his participation was in self-defense or other such justifi- 
cation. But where the killing is unlawful and another is 
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present and participates, he is guilty of murder, unless he 
show something to take him out of the rule. Inthiscase 
he shows nothing. 

26, 27. These grounds relate to confessions of defend- 
ant. They are tothe effect that the corpus delicti with 
the confession is sufficient to convict, and especially where 
the confession could not have been made unless defendant 
had been present. Embodied in this confession are the 
sayings of deceased before and at the time of the assassi- — 
nation, and which could not have been known by defend- 
ant if he had not been there present so as to have heard 
what was said. 45 Ga., 43; 57 /d., 478; 63 /d., 339. 

28. This point is, that the court charged that notwith- 
standing the impeachment of a witness by contradictory 
statements or contradictory evidence, the jury could, if 
they saw fit, believe the witness any way. The mean- 
ing of the court undoubtedly was, that it was for 
the jury to consider the entire evidence and determine 
whether they would believe the witness who contradicted 
the assailed witness or the witness assailed. If the latter, 
he was not in their judgment impeached, because they 
believed his statement and rejected that of his assailants. 
Certainly they had a right to do this. 49 Ga., 31. 

On looking to the general charge, the law in respect to 
the right of jurors to believe a witness whom ¢hey believe 
impeached by his own contradictions, or that of others, is 
clearly laid down. It is the well settled rule that if a 
witness knowingly and wilfully swear falsely in a material 
matter, his testimony should be rejected entirely, unless 
corroborated by the facts and circumstances of the case, or 
other credible evidence. 53 Ga., 365, 369. But it is for 
the jury to give credit to the impeaching testimony, or 
the witness sought to be impeached, and to determine for 
itself whether to believe the one or the other,—and it is 
for the jury to determine whether the first swearing was 
wilfully done, or under coercion, as put by the presiding 
judge in this case. The credibility of all witnesses is for 
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the jury; the weight of all evidence is for their judgment ; 
and this has been extended even to embrace their per- 
sonal knowledge of the character of witnesses sworn before 
them. Head vs. Bridges, September term, 1881, not yet 
reported. Pamph. p. 56. 

In the case here, construing the charge given by request 
with the general charge, it amounts to this: When a 
witness is satisfactorily impeached by testimony you 
believe, then his evidence should be rejected unless cor- 
roborated on a material point; but whether he be im- 
peached or not is for you to say, and though others 
contradict him, you may believe him and reject them; 
and though he swore differently on a former trial, you 
may still believe him on this trial if he swore under duress 
of bodily harm on the first, So construing it, we see no 
error in it. It must be observed, too, that the rule mzsz 
was never granted by the presiding judge, and that the 
grounds stated in the motion are not verified at all by 
him. Pending the refusal to grant the new trial and the 
time within which a bill of exceptions was filed, he died ; 
and we labor under the disadvantage of not having any 
explanatory note of his to this writ of error. 

29, 30. On a careful review, however, of the whole case, 
long and laborious as it must have been to him, we detect 
no such error of law as requires a new trial. Onthe con- 
trary, the law and the testimony both sustain the verdict ; 
and on a new hearing of the same case on the same facts, 
we do not see how a conclusion of not guilty of murder 
could well be reached by any intelligent and impartial 
jury. 

The motive to kill—the preparation to kill—first to 
remove otherwise, then to kill if necessary—the actual 
killing by another under such circumstances as must make 
murder—the presence of defendant aiding and abetting 
the deed—ail are sufficiently substantiated to authorize 
the verdict, perhaps to require it. 

Certainly it cannot be pretended with any sort of reason 
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that there is abuse of discretion in refusing to try it again 
because there is not evidence to sustain the finding. The 
charge as a whole presents the law of the case applicable 
to the proof fairly and fully, and our duty leads us to 
deny a new trial and to let the finding stand. 


Judgment affirmed. 


FRANKLIN vs. THE SIrATE OF GEORGIA. 


. On the trial of a defendant for murder, the throat of the deceased 


having been cut and the character of the wound being important 
to elucidate the issue, a photograph of the wound was admissible in 
evidence. 


. Where it was sought to connect a defendant with a homicide by 


reason of his possession of articles of apparel belonging to the de- 
ceased, a statement of the deceased made before his death, to the 
effect that the shoes and socks taken from defendant's feet belonged 
to him, was admissible, it having been made in the presence of de- 
fendant and not denied by him. 


. That shoes and socks were taken from the feet of a defendant after 


(¢ 


t 


4. 


his arrest, or that he was told to take them off by the police officers, 
and did so, without any objection being made by him, does not ren- 
der evidence identifying such property inadmissible, it being other- 
wise competent. 


.) This case differs from Day ws. State, 63 Ga., 667. 


Such articles of apparel were admissible in evidence ; and so also 
were boots, found at the scene of the crime and corresponding in 
description to boots which had been worn by the defendant. 


(a.) A knife, shown to have been in defendant’s possession a day or 


two after the throat of deceased was cut and then presenting tra- 
ces of blood, was admissible in evidence. 


. While, as a general rule, a case should not be re-opened at the in- 


stance of the state after the witnesses for the defendant have been 
discharged, at least without opportunity to send for them; still 
where no witnesses were examined for the defendant except on the 
subject of good character and for purposes of impeachment, and 
he did not show the presiding judge that the discharged witnesses 
would testify so as tu affect the point to which the new witnesses 
were called, we cannot say that the judge abused his discretion in 
allowing the solicitor general to re-open the examination and intro- 
duce new testimory. 
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. Where the testimony introduced by a defendant related solely to 
his character and to the impeachment of witnesses for the state, 
and the judge called the attention of the jury to such testimony, he 
thereby called attention to the proof of good character. 

(a.) If a more specific charge on that point was deemed necessary 
by counsel ior defendant, they should have called the attention of 
the court to such omission. 

. Where statements of the person killed were made before his death 
in the presence of defendant and not denied by him, to the effect 
that the shoes and socks found on the latter belonged to him, and 
the court in admitting this evidence stated that he did not admit it 
for the purpose of identifying the property but as statements made 
in the presence of the prisoner, this was neither an expression of 
opinion by the judge, nor did it necessitate a charge on that subject. 

. Circumstantial evidence proves certain facts which sustain by their 
consistency a hypothesis claimed. 

. Aground of error which contains numerous items or points, but 
specifies no one as erroneous, is too general, and will not be con- 
sidered unless all the items are erroneous. 

(a.) We find no error in this ground. 

10. Though a witness be impeached as to general character, yet if 
corroborated in a material point, he may be believed, and if im- 
peached by one witness as to character and sustained by another, 
it is for the jury to pass upon the credit due him. 

11. A ground of a motion for new trial that the entire charge is vague, 
argumentative, and does not present the law of the case, without 
specifying any errors, is too general. 

12. The verdict is supported by the evidence. 

October 31, 1882. 


Criminal Law. Evidence. Practice in Superior Court. 
Witness. Before JudgeSIMMONS. Bibb Superior Court. 
October Term, 1881. 


C. H. Franklin was indicted for the murder of Mit 
Bryant. On the trial, the evidence for the state showed, 
in brief, the following facts: 

Franklin was at work on the place of one Freeman 
and digging a ditch in the garden. On Saturday, July 
30th, 1881, he went to Macon. About eight o'clock at 
night, he went into a store on Pine street, and shortly 
after eleven o'clock he again went into the same store. 
He then purchased some tobacco and went up Pine 
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street. As he left the store, he called to a negro who 
joined him, and they went off together. In about two 
or three minutes some one came to the store and re- 
ported that there was a man with his throat cut on Pine 
street. The clerk went to see about the matter, and 
found Bryant lying on the sidewalk with his throat cut. 
He was down Pine street in an opposite direction from 
that taken by Franklin, and about fifty or fifty-five yards 
from the place where Franklin was last seen. According 
to the account of another witness, as he was passing along 
Pine street, about eleven o’clock at night, he met Bryant 
in company with a white man and a negro about the place 
where the murder occurred. The white man wore side 
whiskers and a moustache. He had on old and muddy 
looking boots. He and the negro had Bryant down upon 
the sidewalk. Attracted by the noise, the witness asked 
what the matter was, to which the white man responded: 
that a friend of his was drunk and he was trying to get 
him home, and asked the aid of the witness in doing so. 
The latter took hold of Bryant on one side and tried to 
assist him. The man searched Bryant, stated that he was 
a United States marshal and presented a badge. He also 
stated that Bryant had $500.00. Bryant was very drunk, 
and the witness said that they could do nothing with him 
without a hack, and advised that he be left where he was, 
and that he would be all right on the morrow. The wit- 
ness thereupon went away leaving the white man and the 
negro with the drunken man. After sometime, probably 
three quarters of an hour, the witness returned the same 
way, found Bryant with his throat cut, and gave the alarm. 
When found, Bryant was barefoot and had a boot with an 
umbrella under his head and another boot beside him. 
The witness who found Bryant had been drinking some, 
but stated that he was not drunk. Hehad seen the same 
white man who was with Bryant earlier in the evening. 
He thought it was the prisoner, but could not be positive 
as the man wore side whiskers and a moustache, while 
he prisoner had, at the time of trial, a full beard. De- 
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fendant reached the place where he was staying about 
twelve o’clock at night. He then had on shoes. The 
next morning he exhibited a knife which had stains upon 
it, which stains (in the language of a witness) “ imitated 
blood.” Defendant stated that on the previous night he 
had loaned his knife to a friend, and that when this friend 
returned it, it looked like he had cut a dog with it. The 
knife was in court and was identified. Defendant was 
arrested on Sunday and carried to where Bryant was. 
The latter was able to speak in a low tone, above a whis- 
per. While defendant’s hands were tied, the police re- 
moved the shoes and socks he wore, and showed them to 
Bryant who identified them as his own. Defendant was 
about six or eight feet distant, and could have heard what 
Bryant said if he listened attentively, though the witness 
who detailed these facts could not state positively that 
he did hear. A tew minutes later, when the police had 
finished the object of their visit and were leaving, defend- 
ant stated that he bought the shoes at Milner. There 
was testimony to the effect that the shoes looked like 
Bryant’s shoes and that the boots found near Bryant 
looked like the boots previously worn by defendant, and 
that defendant wore side whiskers at the time of the 
homicide. Bryant lingered for some time, and then died 
from the effects of the wound. 

There was much conflicting testimony on both sides as 
to character, credibility of witnesses, etc., not necessary 
to detail here. 

The defendant in his statement said that he had been 
on Pine street about eleven o’clock at night, and at the 
store where he was seen; that he went directly to the 
place where he was stopping, and knew nothing of the 
cutting; that he had bought the shoes and socks which 
were taken from his feet by the poiice in Milner; that 
when he was arrested he was tiec, and accused of having 
committed the crime, with abusive language on the part 
of the police; that the shoesand socks were exhibited to 
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Bryant, who thereupon shook his head as if indicating a 
negative, and whispered something that defendant did not 
understand. 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life. He moved fora new trial 
on the following grounds: 

(1.), (2.), (3.) Because the verdict was contrary to law 
and evidence. 

(4.) Because the court admitted in evidence the photo- 
graph of the wound of deceased. 

(5.) Because the court admitted the following evidence 
of Wood, a witness for the state: ‘He (Bryant) called 
Franklin, Ben, or Bud, or some such name. We made 
him (Franklin) pull his shoes off, and showed them to Bry- 
ant. He (Bryant) then took them in his hands and said: 
‘These are my shoes.’ We then made him pull off his 
socks and handed them to Bryant, and he identified them ; 
said they were his. Franklin did not say anything. He 
sat there quiet and did not have anything to say.” 

(6.) Because the court admitted in evidence the testi- 
mony of C. M. Wood, tothe effect that while the defend- 
ants hands were tied, his shoes and socks were pulled off, 
handed to Bryant, and that Bryant identified them. 

(7.) Because the court erred in admitting the knife, 
socks, boots and shoes, offered in evidence by the state. 

(8.) Because the court permitted the state to re-open 
the case and re-introduce two witnesses under the follow- 
ing circumstances: Both the state and the defendant had 
closed on Friday evening, November 18th, and one of the 
defendant’s counsel had opened the case to the jury, 
when the court adjourned until the next morning. While 
defendant’s counsel was making his argument next morn- 
ing, and had about concluded the same, the solicitor 
offered said witnesses to prove material facts, counsel for 
defendant stating that all the witnesses for defendant 
had been discharged the evening previous. [The testi- 
mony of defendant’s witnesses was solely in respect to 
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the character and credibility of the state’s witnesses; and 
one of the witnesses recalled testified that the boots 
found near Bryant were the same as those worn by 
the white man whom the witness had seen with him. ] 

(9.) Because the court neglected to charge the jury in 
reference to the good character of the defendant. 

(10.) Substantially the same as (3.) and (4.) 

(11.) Because the court, when he admitted the evi- 
dence as to what Bryant said in presence of defendant, 
that the shoes and socks were his, remarked that he 
“admitted it not for the purpose of identifying them, but 
as a statement made in presence of the defendant, and then 
failed and neglected to charge the jury in reference 
thereto.” [In regard to this ground, the court added the 
following note: ‘The remark was made to defendant’s 
counsel in reply to defendant’s motion to rule out the 
evidence.”’] 

(12.) Because the court charged the jury as follows: 
“That is, circumstantial testimony proves certain facts, 
and these sustain by their consistency the supposition 
or hypothesis claimed by the state.” 

(13.) Because the court charged the jury: ‘“ Now, in 
coming to your conclusion in this matter, you may look 
to all the testimony for the state, and the testimony for the 
defendant, the defendant’s statement, and say from that 
testimony whether he did the cutting or not. You may 
look to where he was on that night, when he was seen by 
the witnesses, in whose company he was, what he was 
doing, whether he was with Bryant that night or not, 
and if he was with him, what was done on that occasion. 
You may look to see whether Bryant had his throat cut 
upon that occasion or not, where he was before that 
night, what condition he was in, whether any part of his 
clothing had been taken from him, and if so, whether any 
part of that clothing was found upon the person of the 
prisoner, and if so, whether he has accounted for how he 
came in possession of it. Also look to his statement, 
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and see whether he has explained that or not, whether he 
has explained his whereabouts on that night. Look to 
the knife that was found, whether it had blood upon it or 
not, and see whether he has accounted for that satisfac- 
torily to the jury. 

(14.) Because the court charged the jury: *If a wit- 
ness is proved to have general bad character, and from 
that character a witness would not believe him on his 
oath, that is an impeachment under the law; but he may 
be sustained by same proof of good character—that is for 
the jury to say whether he is sufficiently impeached or 
not ; but if impeached by the first mode I have told you 
of, the jury may still believe him, if he is corroborated in 
any material point of the testimony. 

(15.) Exception to the charge as a whole, and to each 
part of it, as being vague, indefinite, argumentative, 
and not presenting the law of the case properly to the 
jury, and not carrying the issues in the case. 

The motion was overruled, and defendant excepted. 


C. L. BARTLETT; N. E. HARRIS; W. DESSAU; W. H. 
FELTON, JR., for plaintiff in error. 


J. L. HARDEMAN, solicitor general, for the state. 


JACKSON, Chief Justice. 


The defendant was convicted of murder, and being de- 
nied a new trial, assigns that denial, cn the grounds alleged 
in the motion therefor, aserror. The errors alleged when 
analyzed and reduced to points are not so numerous as 
they appear when spread over a large surface. We en- 
deavor to reduce them, and consider the points of law so 
made. 

1. A photograph of the wound of the deceased was 
admitted as evidence over the objection of defendant. 
The throat of deceased was cut; the character of the 
wound was important to elucidate the issue; the man was 
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killed and buried, and a description of the cut by wit- 
nesses must have been resorted to; we cannot conceive 
of a more impartial and truthful witness than the sun, as 
its light stamps and seals the similitude of the wound on 
the photograph put before the jury; it would be more 
accurate than the memory of witnesses, and as the object 
of all evidence is to show the truth, why should not this 
dumb witness show it? Usually the photograph is intro- 
duced to prove identity of person, but why not to show 
the character of the wound? In either case it is evidence ; 
it throws light on the issue. 1 Bish. Crim. Proc., 1097 ; 
Wharton’s Crim. Ev., 544, and cases cited in both texts. 

2. The statement of deceased touching his owning the 
shoes and socks defendant had on, and which were pulled 
off his feet, made in defendant’s presence and not denied, 
was admissible. The attention of the accused must have 
been arrested by the statement, he could have heard and 
did hear in all probability, and the circumstances were 
such as to let the jury pass upon it. Moye vs. The State, 
66 Ga., 740. 

3. It was further objected that the pulling the shoes 
and socks off the prisoner’s feet, or inducing him to do it, 
rendered the evidence touching their identification inad- 
missible, under the ruling in Day vs. The State, 63 Ga., 
667. But it will appear in that case that the accused was 
forced to put his feet in the tracks which had been made, 
and the principle there ruled is that a defendant cannot 
be compelled to criminate himself by words or acts. Here 
it seems that he did not object, and really that the police 
pulled the shoes off. It was their duty to gather the 
fruits or evidences of crime as testimony against him, and 
the fact that he had on apparel of the deceased connected 
him with the homicide, whether shoes, socks, or other 
clothing. It was what he wore which witnessed against 
him, and not any act he did under coercion, such as being 
forced to put his feet in tracks somebody had made. 1 
Greenleaf Ev., 34; Bishop’s Crim. Proc., 210, 211, and 

v 69—4 
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cases cited. Besides, when accused before of having on 
shoes of deceased, he did not deny it. Sothe testimony 
objected to if ruled out, would have left other testimony 
on the point in, and a new trial on this ground need not 
have been granted. 

4. Of course these articles themselves, as well as the 
knife, and boots left at place of homicide, were admissi- 
ble. 56 Ga., 114; Joon vs. State, Feb. Term, 1882. 

5. To re-open the case for more testimony is within the 
discretion of the presiding judge. To advance the ends 
-of justice and get at the truth should be the sole object 
of atrial; and while as a general rule this should not be 
-done—that is, the case should not be re-opened after wit- 
nesses on the other side are discharged, at least without 
an opportunity to send for them—yet when the other 
side had examined no witness except as to the character 
of defendant and for purposes of impeachment, and did 
not show the presiding judge that the discharged wit- 
nesses would testify so as to affect the point to which the 
new witnesses were called, we cannot say that the judge 
erred and abused his discretion in allowing the solicitor 
general to re-open the examination and to put in new tes- 
timony. 

6. The court did call the jury’s attention to the wit- 
nesses for the defence, to their testimony, and as that 
testimony related solely to the character of defendant, 
except that which went to impeachment of witnesses, the 
court thereby did call the attention of the jury to proof 
of good character. But if that had not been done, and 
was deemed important by defendant’s counsel, it was 
their duty to call the attention of the judge to the omis- 
sion, and it would doubtless have been more explicitly 
charged. 20 Ga., 523; 26 /d., 380. 

7. The jury stated to counsel the ground on which 
the testimony objected to was admitted; he did not ex- 
press any opinion about it to the jury or intimate any, 
merely saying it is admitted on the ground that defend- 
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ant did not deny the statement of deceased, and not as 
dying declarations ; we see no error init, and no necessity 
to charge the jury upon it. 

8. The twelfth ground in the motion, which excepts 
to the charge of the court, or an extract from it defining 
circumstantial evidence, is sustained by the Code, §3748, 
and of course is not error. 

g. The thirteenth ground relates to the summing up 
of the court, contains numerous items, specifies no one 
item as erroneous, and, therefore, unless all be so, that 
ground cannot be considered, because it is broad and 
general and not specific. 60 Ga., 82. But if considered, 
and ruled upon here, we find no error in it. 

10. The fourteenth ground is that the court erred in 
charging to the effect that though a witness be impeached 
as to general character, yet if corroborated in a material 
point he may be believed, and that if impeached by one 
witness as to character, and sustained by another, it is for 
the jury to pass upon the credit due to him—the entire 
credibility of the witness in such cases is for the jury. 
The Code, as well as the decisions of this court, establish 
the ruling as right. Code, §$3874, 3875; Welliams vs. 
State, present term, not yet reported. 

11. The fifteenth ground attacks the entire charge as 
vague, argumentative, not presenting the law of the case, 
and not covering the issues. Wherein it is thus ob- 
jectionable, is not pointed out and specified, and we fail 
to see it. ; 

‘12. The verdict has sufficient testimony on which it 
can legally rest. It is not for us to decide on the 
credibility of witnesses, and the deductions to be drawn 
from appearance, manner of testifying, conduct on the 
stand, and the like. These are for the jury, with the 
cool head of an experienced and able judge supervising 
their finding, and hearing and seeing all that they saw. 
If both the jury and such a judge find the defendant 
proved in law to be guilty, and imprison him for life, our 
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view of our law and the distinct rights of a zs¢ prius and 
a reviewing court, will not authorize us to interfere. The 
question is simply, is there evidence to uphold the ver- 
dict? If so, it is a legal verdict, and not contrary either 
to evidence or to law. The facts that the accused 
had on the shoes and socks of deceased, that he left his 
own boots with the deceased, that he talked about the 
appearance of biood on his knife as made Ly a person to 
whom he loaned it in cutting a dog, that this person was 
neither named nor produced on the trial, that he ad- 
mits himself, in his statement, he was that night, and near 
that time of the night, near the scene of the throat-cut- 
ting, these point to him as the guilty man. There is no 
other reasonable hypothesis, which excludes this conclu- 
sion, to be drawn from this testimony. There is no other 
person to whom these facts point. They, none of them, 
point to any other man as probably, or even suspi- 
ciously, guilty. Ifthe sole witness who saw him with the 
drunken man whose throat was cut by somebody, was 
mistaken as to his identity, or was unable to testify pos- 
itively to that identity, the boots which he wore in the 
early part of the night, found with deceased, and the 
shoes and socks which he wore afterwards, and the expla- 
nation about the appearance of blood on his knife, and 
the bare feet of the man whose throat was cut, go to sup- 
ply the lack of positive evidence of identity, and surround 
him with so many links of identity as to chain him by 
circumstances to the place of the cutting and to the per- 
petration of the murder. Assuredly they make altogether 
such an array of circumstances as to support the verdict of 
the jury and the judgment of the court below so strongly 
that this court must leave the case where the jury and 
presiding judge have said that evidence and law place it. 
Judgment affirmed. 
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BOWER eé¢ a/., administrators, vs. THOMAS, administrator, 


and vice versa. 


. While a plaintiff is entitled to recover in a suit on notes against 


defendants who make no defence, yet where there was a suit against 
several defendants on promissory notes, one of whom only de- 
fended, a verdict was rendered for the defendants, and only the 
resisting defendant was brought before this court by writ of error, 
the decision must rest on the rights of the parties here, and a 
reversal cannot be had on account of failure to recover against 
others. 


. While generally the beginning of a suit is the filing of the declara- 


tion therein, and amendments properly made relate back to the 
date of filing, yet this is applicable to defendants sued ; and where 
a new and distinct party was added by ex parte amendment, the 
statute of limitations ran as to the cause of action against him up 
to the time of service on him. 


.) Fora suit against one as executor of an estate to be amended by 


striking the name of this defendant and inserting the name of 
another as administrator of the same estate, would seem to be 
adding a new party, and improper. 


. Though a new party should not be added to a common law action 


by amendment, yet where such a party has been made and service 
has been perfected, a motion to set aside the order allowing the 
amendment comes too late at the second term. 


(a.) Whether the -amendment was legal or not, the cause of action 


4. 


was barred as to the party made, before service on him. 

In a suit against an administrator on notes of his intestate, an heir 
of the decedent is not an incompetent witness although the holder 
of the notes may be dead and the suit may be brought by his legal 
representatives, especially where he had assigned his interest. 


Cetober 3, 1882. 


Practice in Supreme Court. Parties. Amendment. 


Statute of Limitations. Administrators and Executors. 
Practice in Superior Court. Before Judge WARREN. De- 
catur Superior Court. May Term, 1882. 


Bower et al., administrators, brought suit against C. H. 


Thomas, as executor of the estate of J. M. Thomas, de- 
ceased, and other defendants, on three promissory notes, 
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each for $250.00, dated October 20, 1868, and due respec- 
tively one, two and three years after date to the intestate 
of plaintiffs. The suit was begun April 11, 1876. On 
November 9, 1576, C. H. Thomas filed a plea in which 
he stated that he was not the executor of J. M. Thomas, 
deceased. At the February adjourned term of court, 
1879, the following order was passed : 

“On motion of the plaintiff, and it appearing to the 
court that James M. Thomas is the administrator of 
Joseph M. Thomas, deceased, it is ordered that this decla- 
ration be ainended by striking out the name of C. H. 
Thomas, as executor, and inserting in lieu thereof the 
name of James M. Thomas, as administrator of Joseph 
M. Thomas, and that time be given and service be per- 
fected on said James M. Thomas, as administrator afore- 
said.” 

J. M. Thomas, administrator, was served March 22, 
1881. He pleaded payment and the statute of limitations. 
It appeared that the statute had been suspended by reason 
of non-representation on the estate of the payee of the 
note for about two years, and the case turned upon the 
question whether the filing of the dec!aration, or the 
taking of the order making J. M. Thomas, administrator, 
a party, suspended the operation of the statute, or whether 
it ran until service on him. 

At the May term of court, 1882, Thomas, administrator, 
moved to vacate the order making him a party and the 
entry of service. The motion was based on an allegation 
of want of authority in the court to grant the order 
changing parties, and a denial that there was any legal 
process or service on the movant. The motion was over- 
ruled by the court. 

None of the defendants appeared or pleaded except 
Thomas, administrator. It is not material to set out the 
evidence further than to state that C. H. Thomas, who 
was a son of J. M. Thomas, Sr., deceased, testified that 
he and Col. McGill, acting for the estate of Thomas, de- 
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ceased, made a settlement with Bower touching the notes 
now sued on. 

The jury found forthedefendants. Plaintiff moved for 
a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged to the effect that neither 
the filing of the original declaration nor the order amend- 
ing it suspended the running of the statute of limitations, 
but held that it continued to run until service on J. M. 
Thomas, administrator. 

(3.) Because the court admitted the evidence of C. H. 
Thomas as to the settlement made by him, as agent of 
the administrator, with the payee of the note, who was 
dead. [It appears that the witness was an heir at law of 
Thomas, deceased, but that he had parted with his inter- 
est as such. | 

The motion was overruled, and plaintiffs excepted. 
Service was acknowledged upon the bill of exceptions 
only by the attorney of record for the administrator. 

Thomas, administrator, also excepted to the overruling 
of his motion to vacate the order making him a party and 
the entry of service thereunder. 


B. B. BowER; D. A. RUSSELL, by brief, for Bower e¢ ai. 


O. G. GURLEY, by brief, contra. 


JACKSON, Chief Justice. 


In tiis case there isa bill of exceptions sued out against 
James M. Thomas as administrator of J. M. Thomas, 
deceased, alone, and a cross-bill of exceptions by him. 

1. If the main bill of exceptions had brought the other 
defendants to the original suit before this court a new 
trial would be necessitated, because the verdict is for the 
defendants generally, and the plaintiffs certainly had the 
right to a verdict against them. But as the administrator 
of Thomas alone is brought here, the case here is between 
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the plaintiffs and him alone, and the plaintiffs make no 
complaint in regard to the other defendants here, and no 
error as to them is assigned. 

2. It becomes necessary, therefore, only to consider 
errors assigned as to him, the administrator, and the ques- 
tion is whether or not the suit was barred as to him under 
the facts, and whether barred or not turns on the points 
of law charged by the court, and to which exception ‘is 
taken. The facts are that one Thomas was sued as 
executor, and on his plea being putin that he was not the 
defendant, altogether a different man was sued as admin- 
istrator of the estate of the same decedent by amend- 
ment making him a party. On the law applicable to 
these facts, the court charged to the effect that the statute 
of limitations ran against the plaintiffs up to service on 
this administrator. It is very doubtful whether he could 
have been madea party at all. It looks very much like 
making a new party. The estate on which he was admin- 
istrator was sued forthe first time when he was sued, and 
it seems clear that until that was sued the statute ran. 
He was made a party by an ex parte order, of which he 
had no notice, and the first notice that the record shows 
on him is the service of the writ on him. We cannot say, 
therefore, that the statute did not run in his favor up to 
that time; all reason favors the conclusion that it did and 
ought, and no authority to the contrary has been pro- 
duced. Of course there is plenty of authority that the 
beginning of a suit is the filing of the declaration, and 
that amendments properly made relate back thereto, but 
this is applicable to the defendants sued, and not to new 
parties made under circumstances like these. See Code, 
§3338; 22 Ga., 359; 37 Id., 32; 47 Id., 540; 50 Id, 53; 
54 /d., 59, cited by plaintiff in error. These cases are 
unlike this, and no principle ruled in them applies so as 
to cover this. 

3. The cross-bill of exceptions rests on the ground that 
a new party was made and that it is illegal, but the 
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trouble is that objection thereto was not taken in time. 
Two terms were allowed to elapse before the objection 
was taken by making the motion to vacate the order 
making the administrator a party. It was too late when 
made, (51 Ga., 203); but considering it legal it presents a 
case, we think, where the bar of the statute attached, as 
it ran up to the time he was made a party by service, it 
being his first notice of suit. 

4. There was no error in permitting the heir to testify, 
though the other party was dead. He was no party to 
the suit or cause of action. He would have been a good 
witness before the act allowing parties to swear, for he had 
assigned all his interest. 

The result is that the judgment must be affirmed in 
both cases; in the main bill of exceptions because the 
suit is barred by the statute of limitations, as charged in 
effect by the court, and in the cross-bill because the plain- 
tiff in error there was too late in moving to vacate the 


judgment which made the administrator a party, and in 
raising the other objections to the regularity of the pro- 
ceedings which brought them into court. 

Judgment affirmed. 


WATSON vs. BISHOP eé al. 


. Processioning was designed to prevent controversies concerning 
boundaries of land between adjacent owners, by having the lines 
around the entire tract of an applicant surveyed and marked, and 

* this must be done in order to make the lines between adjacent 
owners prima facze correct and admissible in evidence without 
further proof. Where it is apparent on the face of the papers that 
the processioners have not complied with this requirement, their 
return is without legal effect under the processioning laws. 

. A protest to the return of processioners is to be filed with the 
clerk of the superior court, who is to enter the same on the issue 
docket like other causes, and it is to be tried in the same manner 
and under the same rules as other causes. This includes the right 
to amend at any stage of the cause. 
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(a.) When the return showed on its face a failure to comply with the 
law and the consequent want of jurisdiction of the court, was it 
necessary to amend a protest thereto by adding an cbjection to the 


return on account of such failure? Quere. 
December 30, 1882. 


Amendment. Processioning. Before Judge LAWSON. 
Greene Superior Court. March Term, 1882. 


The processioners of the 145th district G. M., of Greene 
county, together with the county surveyor, were called in 
to settle a disputed line between Watson on one side and 
Bishop and Thompson on the other, upon the application 
of Watson. The disputed line only was laid off, with its 
course and distance. Bishop and Thompson filed a pro- 
test, alleging that the line as run was not the true line, but 
another, which was described in the protest. The case 
was returned to the superior court. When it was called 
for trial, the protestants amended their protest, by adding 
as grounds thereof, that Watson, the applicant for proces- 
sioning, did not own the land which he desired to have 
surveyed ; that proper notice was not given to adjoining 
land owners; and that the land had not been surveyed 
and the lines traced and marked around it as required by 
law. Counsel for protestants moved to set aside the re- 
turn of the processioners on the last ground stated. Pen- 
ding this motion, counsel for respondent pleaded that the 
processioners had been called in to settle the disputed line 
and nothing else, and that the parties waived an investi- 
gation of other lines. The court sustained the motion of 
protestants’ counsel, and set aside the return. Respon- 
dent excepted, and assigned as grounds of error, that pro- 
testants were not entitled to make the motion at all, but, 
if so, it was made too late. 


JOHN C. REED, for plaintiff in error. 


A. REESE; H. T. & H. G. LEwis, for defendants. 
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CRAWFORD, Justice. 


The questions presented in this case for the judgment 
of the court, are: 

(1.) Whether the return made by processioners, which 
shows upon its face that they did not have a survey made 
of the entire tract of land of the applicant, is such a com- 
pliance with the law for processioning as to give the ap- 
plicant any of those rights to which he would be entitled 
if legally done. 

(2.) Whether after a protest by adjoining owners has 
been filed, in which the aforesaid fact is not set up asa 
ground of objection, the same may be amended by insert- 
ing it therein, and claiming all the benefits arising from 
its omission after several terms of the court have elapsed. 

1. Processioning was designed to prevent controversies 
concerning the boundaries of land between adjacent own- 
ers, and originally they were required, once in every ten 
years, to have their lands “ processioned or gone around 
and the land marks renewed.” It is, however, now con- 
fined to cases where the owner of any particular land 
desires the lines around his entire tract surveyed and 
marked anew. And an examination of the law of pro- 
cessioning will show that there is no provision for any 
other manner of tracing and marking the lines of adjacent 
owners, so as to make the said lines prima facie correct 
and admissible in evidence without further proof. This, 
then, being the law, where it is apparent upon the face of 
the papers that the processioners have not complied 
therewith, their return is without legal effect, in so far as 
the same purports to have been done under the law pro- 
viding for the processioning of lands. 

2. Touching the second question made, it will be seen 
that the protest allowed by law to be filed is to be re- 
turned to the clerk of the superior court, who is to enter 
the same on the issue docket as other causes, to be 
tried in the same manner and under the same rules as 
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other cases. This being so, the right of amendment 
existed at any stage of the cause, in all respects, whether 
in matter of form or of substance. Besides, under the 
facts as set out in the record, we are not prepared to hold 
that any amendment was necessary. The return of the 
processioners, including the plat of the surveyor, showed 
the failure to comply with the law, and thereby the want 
of jurisdiction in the court to take further cognizance 
thereof ; hence the motion to dismiss was properly in order. 
Judgment affirmed. 


HUSSEY vs. THE STATE OF GEORGIA. 


1. The facts and law in this state demand the verdict. 

(a.) It makes no difference in law whether a place be called a bar- 
room, a glee-club, a parlor, or a restaurant ; if it be a place where 
liquor is retailed and tippled on the Sabbath day, with a door for 
entrance, so that anybody can push it open, enter and drink, the 
proprietor is guilty of keeping open a tippling house on Sunday. 
Nor does it matter whether the drinking be done standing or sit- 
ting, whether at the bar or around a table. In either event it is tip- 
pling, and the place where it is done is a tippling house. 

. Where the evidence demands the verdict, inaccuracies or even 
errors of the court, unless of very material gravity, will not require 
a new trial. 

. There are no material errors in this case, if any at all. 

.) Where an indictment alleged that the defendant kept a tippling 
house open on Sunday, in a certain county, it was unnecessary to 
state the particular location. 

. Under an indictment for keeping opena tippling house on Sunday, 
evidence that liquor was procured and drunk at the place on that 
day was admissible. 

. The defendant occupied one floor of a house. In the front room 
he had his office on one side and a bar on the other. In the rear 
room was a restaurant, and there was a door between the two 
rooms. The door on the street, which furnished access to the 
front room, was so kept that a visitor had only to push it in order 
to pass into the front room, and through it into the restaurant. 
The counter where drinking was ordinarily done was covered and 
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concealed on Sunday by a canvas reaching from the ceiling tothe 
floor, on which appeared the announcement, “Bar closed.” Visitors 
passed into the restaurant, and liquor was there furnished to them 
and drunk : 

Held, that it makes no difference whether the bar was open or hid, if 
liquor was retailed in the restaurant and the tippling was done 
there ; and acharge to that effect was not error. 

. Nor does it matter whether the door for entrance was open or shut, 
if it was so kept that any one could push it and enter to drink and 
tipple. 

(a.) Thecourt did not intimate any opinion on the facts. 

7. While it may be omitted, it is not error for the court toinform the 
jury that the grand jury have presented a defendant in a criminal 
case, and that there is no prosecutor, such being the fact. Weknow 
of no reason which would prohibit the court from telling the jury the 
nature of the accusation and how it came before them. 

. While, perhaps, the court should have said nothing about a recom- 
dation to mercy, there was no such error in what he did say as tore- 
quire a new trial. 

. The sentence is not severe for the offence. The recommendation of 
the jury seems to have been of service to the defendant, and he has 
no right to complain. 

January 30, 1883. 


Criminal Law. Before Judge TOMPKINS. Chatham 
Superior Court. June Term, 1882. 


Hussey was presented by the grand jury for keeping 
open a tippling house on Sunday. The presentment 
charged “that the said George W. Hussey, in the county 
of Chatham, state of Georgia, aforesaid, on the twenty- 
fifth day of December, 1881, did unlawfully keep an open 
tippling house on the Sabbath day.” Defendant moved 
to quash the presentment, because the location of the 
alleged tippling house was not stated. The motion was 
overruled. The evidence showed, in brief, the following 
facts: Defendant kept a restaurant and bar, and had a 
number of boarders who took their meals regularly at the 
restaurant. On the ground floor of the building there 
were two rooms; the first one having an office, cigar 
stand and bar room in it, and the rear room being used 
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asa restaurant. The front entrance was closed by swing- 
ing doors, which yielded to pressure. On entering, the 
office and cigar-stand were on one side, the bar on the 
other. Between the two was an open way through which 
people passed into the restaurant, the other entrance to 
which was an alley. On the Sunday in question, the bar 
was closed by having canvas stretched from the ceiling 
to the floor, hiding the bar and the liquors and having 
upon it the announcement, “ Bar closed.’”’ People, how- 
ever, passed through the front room to the restaurant, 
and were there served with liquors by waiters, they hav- 
ing gone there for that purpose alone, and not for the 
purpose of eating. The liquor was handed into the 
restaurant through a window between it and the bar, and 
behind the curtain. 

The jury found the defendant guilty, and recommended 
him to the extreme clemency of the court. The presid- 
ing judge sentenced him to pay $300.00 fine and costs, or 
to be imprisoned for six months. He moved for a trial 
on the following, among other grounds: 

(1.) Because the court refused to quash the present- 
ment. 

(2.) Because the court admitted evidence to show that 
liquor was furnished on the day charged to people in the 
dining room or restaurant, the objection being that this 
was irrelevant. 

(3.) Because the court charged as follows: ‘The issue 
in this case is made upon-a special presentment by the 
grand jury, and not upon a true bill preferred by any 
prosecutor. It is not a case of one man against another, 
but of the state of Georgia against the accused, which case 
the grand jury have seen proper to make against the 
defendant.” 

(4.) Because the court charged as follows: ‘If the 
house is shown by the evidence to be a tippling house, 
and was, onthe Sunday alleged in the indictment, kept in 
such condition that people could come in or go out freely, 
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so that it afforded free ingress and egress to all who 
chose to go in and come out, it did not matter whether 
the doors were closed or kept open.” 

(5.) Because the court charged as follows: “Selling 
liquor on Sunday, or at any time, is not the gravamen of 
the charge. But the court let the evidence of the sale of 
liquor go in, in order that you might take that with the 
other evidence to ascertain if the place alleged to have 
been opened on Sunday, was, or was not, a tippling 
house.” 

(6.) Because the court chargedas follows: ‘The of- 
fence is a misdemeanor, and the law does not provide for 
any recommendation to mercy being made by the jury, as 
it does in felonies; but I do not preclude you from 
making the recommendation, if you see proper to do so, 
though it is unnecessary.” 

(7.) Because after the jury had made such recommen- 
dation, the court sentenced defendant to pay a fine of 
$300.00 or undergo six months imprisonment. 

The motion was overruled, and defendant excepted. 


S. YATES LEvy; J. R. SAussy, for plaintiff in error. 


W. G. CIIARLTON, solicitor general, for the state. 


JACKSON, Chief Justice. 


The defendant was indicted for, and found guilty of, 
the offence of keeping open a tippling house on the Sab- 
bath day. His motion for a new trial having been 
denied by the court below, the case is brought here on 
errors assigned on all the grounds of the motion. 

1. There is no room, at all, for doubt as to his guilt. 
It is the strongest case, of the sort, ever brought to this 
court within our knowledge and recollection, and no mat- 
ter how many trials he might have, the facts and law 
absolutely demand the verdict of guilty, and such it would 
be unless both facts and law were outraged by the jury 
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and their oaths violated. He occupied a floor, in the 
front room of which he had his office on one side and bar on 
the other, and the rear room of which was a restaurant 
with an open door between them. In the rear, or restau- 
rant room, the liquors were served to a number of gentle- 
men at one time during that Sunday, and to another by 
himself later in the same day. Neither wanted, or got, 
a mouthful to eat; all went for drinks, and got them; 
some whisky, others beer. They did not drink at the bar, 
but sat at tables, where the liquor was served. The door 
on the street, through the bar and office room into the 
restaurant, was kept open to the extent that any visitor 
had only to push it and go in and tipple in the restaurant. 
The counter, where on other days drinking could be done, 
was covered by canvas from the ceiling to the floor, so as 
to be invisible itself, and to conceal the bottles on shelves 
behind, and on it in brazen letters was the announce- 
ment, “ Bar closed,” and all the drinking was carried on 
in the rear and restaurant room. This fact, that the 
ostrich thus hid his head in the sand, and thereby im- 
agined that his body was all covered too, is absolutely 
assigned as the legal reason why he was not visible to the 
keen eye of the law, which penetrates and despises all 
subterfuge and deceit! But one witness, though the can- 
vas tried to hide the bird’s head, actually did see poked 
out through a sort of aperture or window, the bill or beak 
which let out the liquor from the bar to servants in the 
restaurant. So that the foolish bird did not even keep 
all his head hid all the time! 

It makes no difference in law whether the place be 
called a bar room, or a glee club resort, or a parlor, or a 
restaurant, if it be a place where liquor is retailed and 
tippled on the Sabbath day, with a door to get into it, so 
kept that anybody can push it open and go in and drink, 
the proprietor of it is guilty of keeping open a tippling 
house on Sunday. It makes no difference if the drinking 
be done standing or sitting—at a bar or around a table— 
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it is tippling, and the place where it is done is a tippling 
house ; and if anybody wishing to drink can have access 
thereto—if ingress and egress be free to all comers—it 
is a tippling house kept open on Sunday. Minor vs. 
The State, 63 Ga., 318. Harvey vs. The State, 65 Ga., 
568. 

2. Where, as in this case, the evidence demands 
the verdict, inaccuracies, or even errors of the court, un- 
less of very material gravity, will not require a new trial. 
42 Ga., 308, 609; 14 /d., 55; 34 /d., 263; 45 /d., 190. 

3. In this case there are no serious errors, if any at all. 
It certainly was right to overrule the demurrer to the 
indictment. It alleged that the offence was in Chat- 
ham county, and the particular location of the house 
was unnecessary. Dohme vs. The State, not yet reported. 

4. It was right to admit evidence that the drinking was 
done in the place, to show that it was a tippling house. 

5. It was right to tell the jury that it made no differ- 
ence in law whether the bar was open or hid, if the liquor 
was retailed in the restaurant and the tippling was done 
there. 

6. It was right to tell the jury that it made no differ- 
ence in law whether the door was open or shut, if it was 
so kept that anybody could push it and go in and drink 
and tipple. In the language used by the court, we fail to 
see any expression or intimation of an opinion as to the 
evidence, what it was. The legal effect of it is proper 
for the court to tell the jury, leaving it to them to judge 
of the law just as the judge did. See charge at the head 
of this opinion, in the report. 

7. It was not wrong to tell the jury that the grand 
jury had presented the defendant, and there was no pros- 
ecutor. It might have been omitted, but we know of no 
reason why the court should not tell the jury the nature 
of the accusation, and how the charge got into court. 

8. Perhaps the judge should have said nothing about 
a recommendation to mercy at all; but there is certainly 

v 69—5 
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no such error in what he did say, as to require a new 
trial. He told them, in effect, that it was a case not pun- 
ishable by confinement in the penitentiary, and not one 
where they would be authorized to recommend to mercy, 
but he did not forbid them to do so, though it was un- 
necessary. 

g. The sentence is not severe for the offence. The 
recommendation seems to have done service to the de- 
fendant. He ought not to complain of it. 

On the whole, we repeat, that the case is wholly without 
excuse or the pretenceof palliation. The very fact of the 
effort to hide the bar and the liquor shelves, and yet keep 
the restaurant room open for tippling, shows the consci- 
ousness of knowing that the law was being violated, and 
that some attempt was necessary to keep it dark, and to 
shut out the light. But “the way of the transgressor is 
hard,” and sooner or later light will be let in upon his 


dark places, and exposure and punishment will follow. 
Judgment affirmed. 


GROOVER, STUBBS & Co. vs. BROWN. 


. That an order to the county surveyor to lay out a homestead did 
not appear on the face of the record, was not sufficient to exclude 
such record of the grant of the homestead as evidence, the order 
appearing on the minutes. 

(a.) The presumption is that the ordinary has done all that is required 
by law before granting a homestead, and this presumption extends 
to the giving of notice of the application, where nothing appears 
to show absence thereof. 

. Where after the death of a husband his widow, “as the head of a 
family, consisting of herself and two minor children,” applied for 
and obtained a homestead out of his estate, she occupied the 
double position of a guwasz trustee and also a beneficiary, and the 
homestead estate did not terminate upon the arrival of the children 
at majority, but remained during her widowhood. 

. Prior to the act of 1876, repealing §§2014, 2015 of the Code, if a 
widow desired to have a homestead set apart from the estate of a 
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deceased husband for the benefit of herself and children, and the 
property laid out was of greater value than $2,000, the amount in 
excess thereof was properly paid to the administrator of the de- 
ceased husband, and the parol evidence was admissible to show 
such payment. The administrator’s returns were not better evi- 
dence. 

. One question in a case being whether the excess over $2,000.00 
was paid to the administrator of the deceased husband in proper 
time, diligence would have required that one contesting that fact 
should have examined the administrator’s returns, and a discovery 
of their contents after trial was not such newly discovered evidence 
as would cause a new trial. 

(a.) Besides the evidence was desired only for the purpose of im- 
peaching the testimony of the administrator given on the stand. 


December 19, 1882. 


Homestead. Ordinary. Before H. D. D. Twiacs, 
Esq., Judge pro hac vice. Washington Superior Court. 
March Term, 1882. 


A fi. fa. in favor of Groover, Stubbs & Company was 


levied on certain realty in the town of Sandersville as 
the property of the estate of William G. Brown, de- 
ceased. His widow, Maria Brown, interposed a claim, 
alleging that the property levied on was not the property 
of the estate, “but is the homestead property of this de- 
ponent, which was duly approved and set aside by the 
ordinary of said county on the 5th day of April, 1872, as 
a homestead for the benefit of deponent and her minor 
children.” 

On the trial, plaintiffs introduced their 7. fa. against 
the administrator and administratrix of the estate of 
Brown with the entry of levy thereunder, and showed 
that Brown died in possession of the property, and that 
his administratrix had since remained in possession. 

Claimant introduced the original homestead papers, 
and proved: by one Whitaker, who was the administrator 
of the estate of Brown, deceased (Mrs. Brown being ad- 
ministratrix with him), that the homestead property 
being valued at $2,850.00, Mrs. Brown had paid to him 
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eight hundred and fifty dollars—the excess over the two 
thousand: dollars allowed by law. This was done, the 
witness thought, in the spring of 1872, immediately after 
the appraisement; Mrs. Brown did not pay him any 
money, but, he being indebted to her $1,500 for a year's 
support, deducted the $850.00 from that amount; could 
not tell when. It also appeared that the youngest child 
of the claimant had become of age, and it was admitted 
that the debt on which the 7. fa. was founded was con- 
tracted since the adoption of the constitution of 1868. 

The petition of Mrs. Brown for the setting apart of a 
homestead, stated that she was the widow of William G. 
Brown and “the head of a family consisting of herself 
and two minor children,” and that she desired a home- 
stead to be set apart for the benefit of ‘‘said family” from 
the property of her deceased husband (the lot now in 
dispute), stating the value thereof at $2,850.00, 

Following the petition appears a return of the county 
surveyor with a plat of the property, and a statement 
that it was worth more than $2,000. Appraisers were 
appointed, who assessed the property at $2,850.00, and 
the application and return were approved by the ordi- 
nary. When this record was offered in evidence, counsel 
for plaintiffs in 7. fa. objected to its admission, because no 
order to the county surveyor to lay off the homestead ap- 
peared, and no notice as required by Code, $§2006, 2007 ; 
because, the property being worth more than $2,000 in 
specie, a sale thereof should have been made under Code, 
§2021; and because the minors, not the widow, were the 
real parties in interest, and were not claiming. (The judge 
certified that “claimant showed by the public gazette, in 
which the clerk of the Superior Court did his advertising, 
that the said clerk gave the legal notice required by law 
to creditors and others, as required in §2015 Code of 
Georgia.’’) 

The jury found the property not subject. Plaintiffs 
moved for a new trial on the following among other 
grounds: 
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(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in admitting the original 
homestead papers in evidence. 

(3.) Because the court refused to charge to the effect 
that the homestead estate expired upon the last child’s 
becoming of full age; but charged to the contrary. 

(4.) Because the court admitted the testimony of Whit- 
aker as to when the $850.00 was paid by Mrs. Brown, 
plaintiffs in f. fa. objecting to this evidence on the 
ground that the administrator’s returns furnished the 
highest evidence of the fact. 

(5.) Because of newly discovered evidence, consisting 
of returns of Whitaker, administrator, tending to show 
that the $850.00 was not paid by Mrs. Brown within sixty 
days from the valuation of the property. 

The motion was overruled and plaintiffs excepted. 


JOHN M. Stusss; W. W. MONTGOMERY, for plaintiffs 
in error. 


JAMES K. HINEs, by L. E. BLECKLEY, for defendant. 


JACKSON, Chief Justice. 


This was a claim to a house and lot in Sandersville, as 
her homestead, by Mrs Brown. The property was levied 
upon by the plaintiff in error on a judgment rendered 
on a debt created since 1868. Mrs. Brown applied for 
and obtained the homestead after the death of her hus- 
band, he leaving two minor children and herself as his 
widow. The children were of age at the date of the levy. 
On the charge of the court the jury found for the claim- 
ant, and the plaintiff having been denied a new trial, ex- 
cepted. 

Four errors are assigned: First, that the court erred in 
admitting the homestead as evidence before the jury be- 
cause of defects therein; secondly, because the widow 
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was not a beneficiary of the homestead trust, but merely, 
as head of the family, the trustee for her two minor chil- 
dren, and with their majority in age the homestead estate 
terminated; thirdly, because the court admitted parol 
proof that the excess over $2000.00 had been paid the ad- 
ministrator ; and fourthly, on account of newly discovered 
evidence. 

1. The homestead papers were properly admitted in ev- 
idence. The order to the county surveyor need not have 
appeared on the face of the homestead papers. It was 
enough that it appeared on the minutes. It is presumed 
that this officer did all required by law before he granted 
the homestead. 47 Ga., 195. This applied as well to 
notice in the absence of proof that there was none. 

2. The homestead papers show that the widow as “the 
head of a family consisting of herself and two minor chil- 
dren,’ applied for and had the homestead set apart. So 
she was a beneficiary for whom the estate was set apart, 
as well as the guas? trustee or head of the family in whom 
the legal title was vested as long as the beneficiaries ex- 
isted as such. The children so existed until they ar- 
rived of age; the widow as long as she remained a widow. 
Therefore there is no error in the charges and refusals to 
charge on matters concerning this point. 

3. Nor was there error in admitting parol evidence to 
prove that the excess of value over $2,000.00 for home- 
stead was paid by the widow to the administrator. His 
returns were not better evidence than would be a receipt 
from him or any other admission by him. He was the 
person to whom the money was properly payable, where 
the widow applied for homestead. Virtute offictt, he was 
the receiver in such a case to distribute that excess to the 
creditors and heirs. This application was made in 1872, 
prior to the act of 1876, which repealed sections 2014 and 
2015 of the Code of 1873. This application was made 
under the act of 1870, p. 71, codified in Code of 1873, sec- 
tion 2014. 





SEPTEMBER TERM, 1882. | 65 


Langston & Crane ws. Anderson. sheriff, e¢ a/. 


4. There is nothing in the motion on the ground of 
newly discovered evidence. If the plaintiff wished to put 
in the returns, he should have examined them before trial. . 
Naturally he would look to the returns to see if the excess 
in value over $2,000 had been paid to the administrator 
and returned by him, and it is in these returns that plain- 
tiff has found newly discovered evidence. It is /aches 
not to have examined them and discovered what was in 
them before trial. Besides, the object was to impeach 
the parol evidence of the administrator, and to dothat a 
new trial is not granted on account of newly discovered 
evidence. 

Judgment affirmed. 


LANGSTON & CRANE vs. ANDERSON, sheriff, ef al. 


1, The facts of the present case are similar to those when the case 
was here before (Richardson vs. Langston &» Crane, February 
term, 1882), and the opinion of the majority of the court in that 
case governs this. 

(a.) Where an affidavit to foreclose a laborer’s lien stated that demand 
for payment had been made, and a counter-affidavit filed by a con- 
testant for a fund raised did not deny demand, there was no issue 
on that point which required proof. 

2. Laborers liens yield to dona fide purchasers without notice before 
they are reduced to execution and levied; but take precedence of 
all other liens, save such as are specially excepted by the Code; 
they take precedence of mortgages, though the holders thereof 
may be dona fide and without notice. 

- November 14, 1882. 


Liens. Mortgages. Before Judge STEWART. Newton 
Superior Court. March Term, 1882. 


Langston & Crane foreclosed a chattel mortgage against 
Elliott on a stock of goods in Newton county. The prop- 
erty was sold and the fund brought into court for distri- 
bution. Richardson and others foreclosed laborers liens 
against Elliott and Claimed the fund. Their affidavits to 
foreclose these liens Were substantially similar, and each 
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alleged, in effect, that Elliott was indebted to the depo- 
nent a stated amount “for services rendered to said Elliott 
in his store as clerk, laborer and general service in said 
store,” between certain named dates; that the contract 
of service was completed; that subsequently a demand 
for payment had been made and refused. On a former 
trial of the case the f#. fas. founded on these affidavits 
were quashed on motion, and the judgment was reversed 
by the Supreme Court. (See Richardson vs. Langston & 
Crane, February term, 1882.) Langston & Crane then 
traversed the affidavits. 

On the trial, the testimony on behalf of the claimants 
of the liens was to the effect that they had clerked for 
Elliott, and in such capacity had sold and handled goods, 
cleaned out the store, loaded wagons, and performed 
“general service.” One witness testified that he had 
known the clerks to chop some wood and do a small 
amount of work in Elliott’s garden. There was some 
conflicting evidence on the subject of the duties of a clerk, 
not material to be stated here. The case was submitted 
to the judge without a jury. He ordered the fund to be 
paid to the claimants of the liens to the exclusion of 
Langston & Crane, and the latter excepted. 


CLARK & PacE; McKay & ABBOTT, for plaintiffs in 
error. 


SIMMs & SIMMS, for defendants. 


CRAWFORD, Justice. 


1. The law governing this case, as to the rights of the 
defendants in error as laborers, was decided when it was 
before us at the last term. The affidavits set forth the 
grounds upon which the plaintiffs in 7. fa. below relied to 
establish their liens on the fund in the sheriff's hands. 
Upon the trial of the traverse made by the counter affi- 
davit, the testimony did not materfally vary the facts 
upon which this court made its ruling on the rights of the 
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parties, and a majority of the bench still adhering to that 
judgment, settles the question in favor of the defendants 
in error. My own mind has undergone no change, and 
whilst I admit that the defendants in error are equally en- 
titled to their pay with such as are classified laborers, still, 
they do not, in my opinion, fall within such classification, 
and were not so considered by the legislature. 

The judgment of the court below is further excepted 
to as erroneous, because on the trial there was no proof 
of a demand by the defendants in error on the debtor. 

The affidavits of these lien creditors set out the fact that 
they had made such demand, and the counter affidavit did 
not traverse or deny it. Such being the fact there was no 
issue formed, none to be tried, and no further proof neces- 
sary. 58 Ga., 411. 

The counter-affidavit contested the existence of the 
liens, and denied that, under the facts alleged, any lien 
existed in law by which the said parties were entitled to 
the said fund over the contestants. 

2. Under this general exception it is insisted further by 
counsel for plaintiffs in error, that these laborers liens 
cannot be enforced against dona fide mortgage creditors 
any more than they could against Joma fide purchasers 
without notice. 

That they cannot be enforced against dona fide purchas- 
ers, is especially declared in §1976 of the Code. But in 
§1974 it is provided that laborers shall have a general 
lien upon the property of their employers superior to all 
other liens, except for taxes and such others as are. de- 
clared by law to be superior to them ; and mortgages are 
not so declared. 

Whilst this particular question has not been before this 
court since the act of 1873, fixing the liens of laborers, it 
was before it under the constitution of 1868, and the act 
of 1869 providing for these liens, and the ruling of the 
court will be found in the case of Stonewall Jackson Buila- 
ing and Loan Association vs. McGruder, 43 Ga.,9. Under 
the act of 1869 laborers liens did not have the priority 











68 SUPREME COURT OF GEORGIA. 


Stevenson vs. The State. 


which is given them under the act of 1873, and yet it was 
held in the case referred to that as to dignity they were 
superior to judgments, mortgages, etc., which had to yield 
to the laborer and mechanic, even though such judgments 
and mortgages might be of older date. 

If, then, such priority was given to these liens under the 
act of 1869, there can be no question but that under the 
act of 1873 they are of higher dignity than mortgages, 
even though they may have been made to dona fide 
creditors. 

Judgment affirmed. 


STEVENSON vs. THE STATE OF GEORGIA. 

1. The verdict is not unsupported by testimony. 

2. Where on a trial for murder witnesses testified that, having heard 
the report of a gun and the screams of a woman some three hun- 
dred yards away, they ran immediately to her assistance, and when 
in speaking distance she cried for help; that they saw she had 
been shot—was bleeding profusely—could move nothing but her 
hands, and whilst begging that something be done for her, she 
stated that the defendant had shot her; such testimony was ad- 
missible as part of the res geste. 

(a.) That the deceased testified on the committing trial would not Jer 

_ se exclude any sayings which were a part of the res geste. 

3. Where the character of a witness who is sworn on the direct exam- 
ination is sought to be impeached by disproving facts testified to 
by him, it is competent for the state to introduce testimony to the 
effect that the facts stated by him are true, even though such cor- 
roboration involves information received from him. 

4. A grand jury drawn by three of the six jury commissioners, the or- 
dinary and the clerk of the superjor court, was not illegally drawn. 
It is immaterial whether the clerk is a member of the board or not ; 
if so, there were five out of eight present ; if not, four out of seven 
present—in either case a majority were present, and the drawing 
was lawful. 

(a.) If a majority of the commissioners proper should have been 
present, the defect should have been taken advantage of by plea 
in abatement on arraignment, unless there were some sufficient 
legal reason to take this case out of the rule. 
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(4.) That thirty-two instead of thirty grand jurors were drawn, is not 
such an irregularity as would quash an indictment, much less arrest 
a verdict. 
September 19th, 1882. 


Criminal Law. Indictment. New Trial. Jurors, Be- 
fore Judge ERWIN. Gwinnett Superior Court. March 
Term, 1882. 


Elbert M. Stevenson was indicted for the murder of 
Selina C. Stevenson. On the trial the evidence for the 
state was, in brief, as follows: 

The deceased was shot with a gun. Before her death, 
defendant was arrested for the crime, and on the commit- 
ting trial she testified substantially as follows: She was 
forty-five or forty-six years of age, and defendant was 
younger. Three or four years prior to the killing, he had 
made improper proposals to her, and upon her rejecting 
them, had said that if she would not go with him, he 
would stop her from “traveling here.” Some time be- 
fore the homicide, he renewed his proposals, and said she 
should not live with any body else. She was thinking of 
living with another, but defendant was not aware of it 
so far as she knew. He was the nephew of her deceased 
husband. On the morning of the shooting, she saw him 
in the lane not far from her house. Her son, a boy of 
about fourteen years of age, said he would take his gun 
and go around the field. After he left, she proceeded with 
her household duties, and while beginning to build a fire 
she was shot. As she fell, she saw defendant run past the 
open doorway. 

The other testimony for the state showed that two men 
were at work about three hundred yards from the house 
of Mrs. Stevenson. They heard a gun fire, followed by 
screaming. They ran tothe house, reaching it about five 
or six minutes after the shot, and found Mrs. Stevenson 
lying on the floor, wounded and calling for assistance. 
She could only move her hands; she said that defendant 
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had shot her. Tracks were found leading in the direction 
which she stated that defendant had taken. Defendant 
made contradictory statements as to his presence at the 
scene of the crime that morning. Deceased was engaged 
to be married at the time of the shooting. 

The evidence for the defendant was to the effect that 
the son of the deceased was very hostile towards defend- 
ant on account of the intimate relations of the latter 
with his mother; that he had threatened before that time 
to shoot defendant; that after the shooting he admitted 
that he took his gun and went toward the field, and that 
seeing defendant going to the house, he went back and 
shot at defendant, but missed him and shot his mother; 
that he admitted having thrown an axe at defendant ona 
former occasion; that defendant lived at the house of de- 
ceased for a considerable time. The statement of defend- 
ant substantially conformed to this testimony, and added 
the details of his connection with deceased. 

In rebuttal, counsel for the state introduced testimony 
to show that witnesses had accompanied the son of de- 
ceased on the day after the shooting to the place where he 
said he had been on that day; that they found a small 
track of a bare-foot which fitted the foot of the boy; that 
where he stated that he had shot, gun-wadding was found ; 
that he had been to a place where he stated that he had 
eaten a watermelon; that a week before the shooting de- 
fendant bought a box of caps and some squirrel shot. 

The son denied the threats alleged to have been made 
by him and the other couduct attributed to him. 

The jury found the defendant guilty. He moved fora 
new trial on the grounds set out in the decision, which 
was overruled, and he excepted. 


F. F. JUHAN; S. J. WINN, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general, by S. HALL 
A. L. MITCHELL, solicitor general, for the state. 
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CRAWFORD, Justice. 


The errors complained of in this case are: 

(1.) That the verdict is contrary to law and evidence. 

(2.) That the court erred in permitting McGee and Terry, 
witnesses for the prosecution, to give in evidence to the 
jury the sayings of the deceased, charging the prisoner 
with the commission of the crime, the more especially as 
the sworn testimony of the deceased taken on the com- 
mitting trial had been previously admitted. 

(3.) That the court erred in allowing the witnesses, Wil- 
liam Davis and William Davis, jr., to give in evidence to 
the jury the sayings of Lovick Stevenson, in an effort on 
his part to explain and account for his whereabouts, and 
what he was doing at the time of the commission of the 
crime charged. 

Besides the above grounds set out in a motion fora 
new trial, a further motion in arrest of judgment was 
made: Because the grand jury finding the bill of indict- 
ment was not drawn by the ordinary, together with the 
jury commissioners and clerk of the superior court of the 
county, nor was the said jury drawn in accordance with 
the order of the judge. 

1. Upon the first question made, as to whether or not 
the verdict is contrary to evidence, we cannot say that it is; 
it most certainly is not if the testimony of the deceased 
and the physicianis true. There are but few, if any, cases 
wholly free from that sort of doubt which almost inva- 
riably arises upon the application of the law to the facts, 
or upon the facts themselves. When, therefore, a jury 
under oath has heard and weighed the evidence, and finds 
that the accused is beyond any reasonable doubt guilty, 
and the presiding judge declines to interfere, it should 
stand as truth, unless it is apparent to this court that there 
is an absence of testimony to support it. It does not so 
appear by this record. 

2. Did the court err in admitting the sayings of deceased 
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charging the prisoner with the commission of the crime, 
the more especially after she had testified at the commit- 
ment trial ? 

The witnesses whose testimony is here objected to, 
having heard the report of a gun, and the screams of a 
woman some three hundred yards away from them, ran 
immediately to her assistance, and when in speaking dis- 
tance she cried out for help; they saw that she had been 
shot—was bleeding freely—could move nothing but her 
hands—and whilst begging that something be done for 
her, she said that the defendant had shot ker. This was 
about three or five minutes after the shooting. The tes- 
timony was certainly admissible as a part of the res geste 
under the numerous rulings of this court, the latest of 
which may be seen in the case of Fohnson vs. The State, 
65 Ga., 94. 

That the deceased had sworn as a witness on the com- 
mitment trial would not fer se exclude any sayings which 
were a part of the res gest@, nor are they to be confounded 
with dying declarations. 

3. The next assignment of error is upon the admission 
of the evidence of Wm. Davis and Wm. Davis, Jr., as to 
the sayings of Lovick Stevenson, in an effort on his part 
to explain his whereabouts, and what he was doing at the 
time of the commission of the murder. 

It appears from the record that Lovick Stevenson, the 
son of the deceased, a lad between fourteen and fifteen 
years of age, had been sworn as a witness for the state, 
and among other things had testified where he was on 
the day of the killing, where he went, and what he was 
doing. The defendant, in his statement and by his wit- 
nesses, endeavored to impeach his: testimony’ by showing 
that he was not where he claimed to have been but that 
he was at the house, and, seeing his mother and the 
accused in criminal connection, had fired at him and shot 
his mother. 

The state, therefore, to corroborate his testimony, in- 
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troduced the Davises to show that he had gone away 
from the house, was where he said he was, went where he 
said he went, and did the things which he said he had 
done. The information upon which they acted of course 
was received from him. 

‘“‘Where the character of a witness who is sworn on the 
direct examination is impeached, it is competent for the 
state to introduce testimony to the effect that the facts 
testified to by the discredited witness are true.” 16 Ga., 
200. 

One of the modes of impeaching is by disproving the 
facts testified to by the witness. - Shall he, then, not be 
allowed to corroborate and support his testimony, even 
though that support and corroboration involved informa- 
tion received from him? Code, §3771. 

4. Should the judgment have been arrested upon the 
grounds stated ? 

The grand jury had been drawn to serve at an adjourned 
term of the superior court, and the persons officiating at 
the drawing were three of the jury commissioners, the 
ordinary and the clerk of the superior court. 

Whether the clerk is a member of the board or not it 
is unnecessary to decide; if he is, there were five out of 
eight at the drawing present, if he is not, then there were 
four out of seven present ; so that in either case the draw- 
ing of the jury was by a majority of the board. 

“ A joint authority given to any number of persons, or 
officers, may be executed by a majority of them, unless it 
is otherwise declared.” Code, §4, par. 5. 

But, conceding that a majority of the six jury commis- 
sioners proper should have been present, ought it not to 
have been taken advantage of by plea in abatement on 
arraignment, as provided for in §4639 of the Code, and 
not to have waited until after verdict? We so hold, 
unless there exists some good and sufficient legal reason 
to take it out of the rule. 

This view seems to be clearly intimated in the case of 
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Finnegan vs. The State, 57th Ga., 429, where it was held 
by a majority of the court that the grand jury was ille- 
gally drawn. 

Another exception taken here, but not made below, is 
that thirty-two instead of thirty jurors were drawn. 
Granting that such a point can be entertained by this 
court, we think that it falls far short of such an irregu- 
larity as should quash an indictment, much less arrest a 
verdict. Williams vs. The State, September term, 1882. 

Judgment affirmed. 


BUTTS, administrator, vs. TRICE. 


A deed to certain land made by a husband to his wife during his 
lifetime, and accepted by the wife at the time of its execution in 
lieu of dower, is not such a contract as will bar her right to dower, 
unless accepted and ratified after the husband’s death. She is not 
put upon her election until his death. 

(a.) An agreement by a wife to accept certain land from her husband, 
still in life, in lieu of dower, is, in etfect, a sale by the wife to the 
husband. Whether such a relinquishment can be made under the 
approval of the superior court? Quxere. 


November 14, 1882. 


Dower. Husband and Wife. Before W. S. WALLACE, 
Esq., Judge pro hac vice. Upson Superior Court. May 
Term, 1881. 


Mrs. Trice applied for dower to be set apart out of the 
estate of her deceased husband. Butts, the administra- 
tor, filed objections to the setting apart of dower, one 
ground of objection being that the husband had made 
provision forthe applicant by deed in lieu of dower, and 
that the same was so accepted by her. On this point the 
following facts appeared: Trice died in April, 1880. On 
April 12th, 1879, he made a deed conveying certain land 
to his wife, the present applicant for dower. At the close 
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of this deed the following clause was added, and signed 
by Mrs. Trice: 


“ And I, the said Alethia M. Trice, do voluntarily, and of my own 
free will and choice, consent and agree that the above be in lieu of 
dower, in the event that the said James Trice shall die befcre I do. 
And in said event, I hereby alienate and relinquish all [right] which I 
may or might have had to dower or any distributive share of the reaj 
estate of the said James Trice.” 


The jury found in favor ef the applicant. 

The objector moved for a new trial on the ground, 
among others, that the court charged as follows and re- 
fused to charge to the contrary : 

“ The acceptance of a provision in the life-time of her 
husband, and during coverture, must be ratified after the 
death of the husband to be binding on her. That ratifi- 
cation must be so plain as to indicate an election on her 
part to so ratify the acceptance. If a deed was made to 
Mrs. Trice by her husband in his life-time in lieu of dower, 
he had aright to make such deed, notwithstanding the 
relation of husband and wife existed at the time the deed 
was executed; but she had the right after his death to 
accept or reject the provisions made for her and accepted 
by her in lieu of dower.” 

The motion was overruled, and the objector excepted. 


M. H. SANDWICH; JOHN I. HALL; L. E. BLECKLEy, 
for plaintiff in error. 


ROBERT F. PATILLO; J. A. HUNT, for defendant. 


CRAWFORD, Justice. 


This case arose upon the application of Alethia M. 
Trice for dower, and the record makes three questions for 
our decision—two of fact, and one of law. Those of fact 
were settled by the jury, approved by the judge, and we 
see no legal reason why they should be disturbed. 

The question of law is, whether a deed of conveyance 

v 69—6 
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to certain land made by the husband in his life-time, and 
accepted by the wife at the time of its execution, in lieu 
of dower, is such a contract as will bar her right of dower, 
unless accepted and ratified after the husband’s death. 

Under the laws of Georgia dower may be barred in 
‘several ways, one of which is by provision made by deed 
-and accepted by the wife after the husband's death; 
-another is by contract with him to relinquish her claim 
thereto, and holding to the consideration given after his 
death. The facts of this case show the existence of 
neither of these grounds against the applicant. But the 
law of the case turns upon the fact, that she agreed with 
the husband to accept the land conveyed in lieu of dower 
before his death, and refused to accept it afterwards. 

To make this agreement binding upon the wife, it must 
be taken out of the provisions of the act regulating dower. 

This is attempted, by invoking the change in the condi- 
tion of married women since the act of 1866, which secures 
to them all their rights of property and the legal conse- 
quences necessarily incident thereto. But how these 
rights can repeal the law which protects her in the matter 
of dower, and in the manner by which it may be barred, 
we cannot see. 

Dower is the right of a wife to an estate for life, in one- 
third of the lands of which the husband died seized and 
possessed, or to which the husband obtained title through 
her. 

Now, whilst the wife is held to be a feme sole as to 
her separate estate, unless controlled by the settlement, 
still she is not permitted to make a contract of sale with 
her husband therefor, unless the same is allowed by order 
of the superior court of the county of her domicile. 

The policy of the law is to protect the wife against the 
influence which the husband is presumed generally to 
exercise over her, and hence has placed between that in- 
fluence and the alienation of her property to him the 
discretion of the superior court. 
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And what isa relinquishment of dower by the wife for 
a consideration but a sale of it to the husband? And 
whilst we do not say that she might not make such a sale, 
under the approval of the superior court, yet we must say 
that without it she can only be barred in the manner 
provided by law. 

The record shows in this case that the widow stood 
upon her naked legal rights, and refused to accept the 
provision made by the deed in lieu of dower. 

Under the law and the facts, she was not put to her 
election between the provision made by the deed and the 
dower estate until after the death of her husband. 

The agreement to accept it, at most, was but a sale 
made to her husband, and that not executed according 
to law, even if it could have been done at all. 

Counsel for the plaintiff in error saw this difficulty, 
and met it by insisting, or rather suggesting, that the 
approval might be had even now, and on the trial of this 
issue, but we do not think that the statute contemplated 
anything of the sort, and as we have no power to interpo- 
late, or amend it by adding thereto such a provision, we 
must hold that it is too late after the death of the hus- 
band to make an incomplete, if not an invalid, contract 
between him and his wife complete and valid. 

The consideration here claimed neyer passed to the 
wife, and consequently her rights were not affected, as 
they would have been had she received and retained it. 

And it may be further said that all the reasons which 
exist for protecting the wife in such a sale as this are 
quite as strong as in that of a sale of her separate estate 
in possession. Her peace and happiness, and the family 
harmony, might be the reason for the acceptance of what- 
soever the husband should offer, however inadequate it 
might be as a fair equivalent for her right of dower. 

Holding, then, as we do upon the legal question made 
in this record, that the judge committed no such errors in 
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his charge to the jury as to make it necessary to remand 
this case, and none in refusing to grant a new trial, the 
judgment is affirmed. 


I. 
(a. 


Judgment affirmed. 


SMITH vs. DUDLEY. 


The verdict in this case is contrary to law and evidence. 

) S. sold land to V., and paid ail the purchase money except $74.00, 
but had only a bond for title. Some three years afterwards V. 
sold to D.; they went to S. to pay him the unpaid balance due on the 
land, and obtain from him adced made directly to D. A deed was 
prepared and presented to him conveying one hundred and thirteen 
acres. This he refused to sign because the words “more or less” 
were omitted. He stated that these words were customary in all 
deeds, that he never made a deed without them; that there might 
be more or less than one hundred and thirteen acres, he did not 
know how many there were—he was not an expert, but had a plat 
from the county surveyor, who was; he thought that there was that 
number of acres in the tract, though he would not make a deed for 
that many; he never saw the land, never was on it, and had no 
means of knowiag how much there was except from the plat. 
Whereupon the words “ more or less” were inserted in the deed: 


Held, that in an action for deceit brought by the second vendee, who 


was the grantee in the deed, a verdict for the plaintiff was con- 
trary to law and evidence. 

There being no evidence on the subject of counsel fees, or to show 
that the defendant had been stubbornly litigious, or had caused the 
plaintiff unnecessary trouble and expense, a charge that the jury 
might allow damages on those grounds was error. 


. Evidence of the wilful misrepresentation of a material fact, or 


knowledge of a falsehood stated, or the fraudulent or reckless rep- 
resentation of a fact as true, though not known to be false, yet in- 
tended to deceive, constitutes the essential element of an action of 
deceit. Such was the charge of the court, and there being no evi- 
dence showing any of these facts, the verdict was contrary to the 
charge. 

Under the facts stated in the first head- note, in an action for deceit 
in misrepresenting the amount of the land, the plat on which both 
parties acted in inserting the words “ more or less” in the deed was 
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admissible ; especially so after parol evidence had been allowed to 
show what the representations were. 


December 19, 1882. 


Verdict. New Trial. Fraud. Evidence. Before Judge 
CARSWELL. Washington Superior Court. March Term, 
1882. 


Reported in the decision. 


Jas. K. HINEs, by L. E. BLECKLEY, for plaintiff in 
error. 


J. W. Rosinson; H. D. D. Twiacs, for defendant. 


CRAWFORD, Justice. 


Charles H. Dudley, the plaintiff below, brought his ac- 
tion of deceit against Isaac L. Smith, the plaintiff in error, 
to recover of him $300.0°, because of his wilful, fraudulent 
and deceitful misrepresentations of the number of acres of 
land contained in a certain tract sold by the said Smith 
to the said Dudley. 

On the trial, the facts shown by the testimony were 
that Smith sold the land in question to one Vickers, who 
had paid all the purchase money except $74.00 and had only 
a bond for titles; that some three years after this sale to 
Vickers, he sold to Dudley; that after they had traded, 
they went to Smith to pay him the unpaid balance due on 
the Jand, and to get him to make a deed directly to Dud- 
ley instead of making it to Vickers; that Dudley had the 
deed written conveying to him one hundred and thirteen 
acres of land, which, when presented to Smith, he refused 
to sign, because the words more or less were omitted, 
stating to Dudley that these words were customary in all 
deeds, that he had never made a deed without them; 
that there might be more or less than one hundred and 
thirteen acres; he did not know how many there were; 
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he was no expert; but had a plat from Clarke, the county 
surveyor, who was; that he thought there was that num- 
ber of acres in the tract, though he would not make a deed 
for that many; never saw the land; was never on it, and 
had no means of knowing how much there was except 
from the plat ; that thereupon the words “ more or less” 
were inserted in the deed. 

The jury, under the charge of the court, returned a ver- 
dict forthe plaintiff for the sum of $100.00, whereupon 
the defendant moved for a new trial, which the court re- 
fused, and upon this error is assigned. 

The grounds in the motion for a new trial are, substan- 
tially, that the finding of the jury was against law and 
evidence; against the charge of the court, because the 
judge instructed the jury that if the defendant had been 
stubbornly litigious, or had caused the plaintiff unneces- 
sary trouble and expense, they might allow the expenses 
of litigation including counsel fees, which were allowed 
by the jury, when there was no evidence whatever as to 
the same; that the judge excluded from the jury the plat 
offered in evidence by the defendant, and which was used 
in connection with the execution of the deed. 

1. Under the testimony accompanying the record, it is 
very clear that the verdict in this case is against the law 
and evidence, as well as contrary to the charge of the court, 
as set out in the sixth ground of the motion for a new 
trial. 

The evidence shows that the plaintiff never purchased 
the land from Smith at all, but, on the contrary, that he 
bought it from Vickers, and the trade between them had 
been concluded before they went to Smith, or he had 
any connection whatever with the bargain. If Dudley 
were deceived, it was certainly not done by Smith, for he 
expressly stated to him that he had no personal knowledge 
of the land whatever, but that he relied upon a plat which 
he had, and which he had had made by the surveyor of the 
county. His sale of the land had been made three years 
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before Dudley bought it ; he had no interest in the sale to 
him, the purchase money, except $74.00, had all been paid, 
and he held the title to the land as the security for the 
payment of that, and no complaint appears to have been 
made by Vickers, his vendee. 

2. There was no evidence introduced on the subject of 
counsel fees, and none as to the fact that the defendant 
had been either stubbornly litigious, or had caused the 
plaintiff unnecessary trouble and expense, therefore the 
judge erred in charging the jury that they might allow 
damages to the plaintiff therefor. 

3. The charge of the court, against which it is alleged 
that the jury found, was that “a wilful misrepresen- 
tation of a material fact made to induce another to 
act, and upon which he does act to his injury, will give a 
right of action; but in all cases of deceit, a knowledge of 
the falsehood constitutes an essential element of the ac- 
tion. A fraudulent or reckless representation of a fact as 
true, which the party may not know to be false, if intend. 
ed to deceive, is equivalent to a knowledge of the false- 
hood.” 

The evidence of the wilful misrepresentation of a ma- 
terial fact; or the knowledge of a falsehood ; or the frau- 
dulent or reckless representation of a fact as true, though 
not known to be false, yet intended to deceive, does not 
appear against the plaintiff in error in this record. To 
have found for the plaintiff below, the evidence should 
have shown the defendant guilty of those wrongs which 
constitute the essential elements of the action. 

4. In this action against the plaintiff in error for deceit, 
and especially after allowing parol evidence to fix the 
same upon him, we cannot see any just or legal reason 
why the plat, which seems to have satisfied the defendant 
in error and induced him to have inserted in his deed 
the words “more or less,” should have been excluded 
from the jury asincompetent testimony. After the plain- 
tiff had alleged, and attempted to prove, fraudulent and 
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deceitful misrepresentations upon him, to deny to him the 
right of submitting the evidence upon which they both 
appear to have acted, and which was a controlling part of 
the res geste, was error. 

To entitle a plaintiff to recover, in any case, he must 
support his allegations with proof; that is to say, he must 
prove the case he makes, and especially should this be so 
when moral and legal wrong are both alleged as the foun- 
dation of his action. In this case it does not appear to 
us to have been done, and a new trial is therefore ordered. 

Judgment reversed. 


CARTER, next friend, e¢ al. vs. DIXON e¢ al. 


. The verdict was supported by evidence. 

. The charges complained of in the third, fourth and fifth grounds of 
the motion for new trial were largely in the language of the Code, 
and were right. 

. A ground of error that the charge as a whole was illegal, in failing 
and omitting to state all the issues involved in the case, is too gen- 
eral. Errors should be specified. 

. Though a request may contain acorrect abstract proposition of 
law, yet if it is not based on the evidence, it should be refused. 

. Requests substantially given in the general charge need not be re- 
peated. . 

.) That the draughtsman of a will was made the executor, and his 
relations received a considerable portion of the estate devised, does 
not raise any presumption of undue influence over the testator, 
which must be rebutted by proof. 

. A testator may have his preferences, dislikes and animosities to- 
ward his heirs, and may be guided by them in the disposition of his 
estate ; still, if he is competent in mind, and makes a will freely and 
voluntarily, these conditions of mind will not Aer se destroy his 
testamentary capacity. And though prejudices may be unfounded, 
still if they are not used to coerce and control his will or impose a 
fraud upon him, they will not avoid his will. 

. Where the only relevancy of a difficulty is to show the state of feel- 
ing between parties, the fact of the difficulty may be admissible 
but its particulars are not. 
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(a.) The testimony excluded by the court as complained of in the tenth 
ground of the motion was irrelevant. 

8. The other grounds of the motion contained no errors, or they were 
immaterial. 
October 3, 1882. 


Wills. Evidence. Practice in Superior Court. Prac- 
tice in Supreme Court. Before Judge WILLIS. Webster 
Superior Court. April Term, 1882. 


J. J. Dixon and G. W. Warren, as executors of J. H. 
Carter, deceased, propounded his will for probate in sol- 
emn form. After providing for the payment of his debts, 
the will contained the following provisions: Item 2 
directed certain described land to be sold by his execu- 
tors. Item 3 required the sale of testator’s personalty by 
the executors, except certain bedding, and that the pro- 
ceeds be applied first to putting a wire paling around the 
graves of himself and wife, and the balance be divided 
among testator’s children named in the will, certain grand- 
children representing their deceased grand-parent. Item 
5, $150.00 was left to two of testator’s grand-sons. Item 
6, John J. Dixon and G. W. Warren, who were sons-in- 
law of testator, were appointed trustees for the five minor 
grand-children of testator, the children of his daughter- 
in-law, Mrs. Carter. The trustees were to hold the funds 
of these grand-children until they arrived at the age of 
twenty-one, unless their necessities should sooner require 
payment to them, and the trustees were to be the judges 
of such necessity. Item 7, a watch was bequeathed. Item 
8, Dixon and Warren were appointed executors. 

Mrs. Emma Carter, on behalf of her five minor chil- 
dren, she being a widow of a deceased son of testator, 
Mrs. Noel, a daughter of testator, her husband joining 
with her, and Mrs. Cutts, a grand-daughter of testator, 
her husband also joining with her, filed a caveat to the 
will. The grounds of the caveat were numerous, but may 
be reduced to four: (1.) Imbecility of the testator from 
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extreme age and decrepitude. (2.) Undue influence ex- 
ercised by J. J. Dixon, executor, son in-law and scrivener 
of the will, in falsely representing caveator as the ene- 
mies of testator, and, by false and fraudulent representa- 
tions, prejudicing testator’s mind. (3.) Mental delusion 
and hallucination produced by false representations by 
Dixon as to caveators, under the influence of which the 
will was made. (4.) That the will was unreasonable, une- 
qual, inequitable and unjust. 

The evidence was very voluminous. The propounders 
proved the execution of the will, and introduced evidence 
to show that testator’s mind was sound, firm and strong, 
and that he was free from the influence of others or from 
fraudulent practices. Caveators introduced a number of 
witnesses to show that testator was aged and infirm, both 
in body and mind; that he was easily troubled by small 
matters, and was morbidly incensed against the caveators, 
especially Mrs. Carter, on account of certain family diffi- 
culties, and certain reports which had come to his ears 
concerning their statements and conduct; that testator 
had once or twice named Dixon as his authority for cer- 
tain of these unkind reports; that, several years before 
his death, testator made deeds dividing his lands among 
his children and grandchildren; that possession of the 
lands was delivered to the donees, but the deeds were held 
by the testator until his death, when all of them were 
delivered except those to Mrs. Carter’s children and to 
the mother of Mrs. Cutts, which were burned; that Dixon 
wrote the will, was present in the house at the time of its 
execution, lived near the testator prior to the making of 
the will and with him afterwards until his death, and was 
frequently with him; that he and Mrs. Carter were not on 
speaking terms for some time before the will was made. 
The will devised the land which would have passed under 
the destroyed deed. It was not disputed that Mrs. Car- 
ter and her children lived on the land, but the extent of 
the possession was contested. 
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The jury found in favor of the propounders. The cav- 
eators moved for a new trial, on the following among other 
grounds: 

(1,) (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because the court charged as follows: “ You have 
been empanelled to try that case, and say, from the testi- 
mony, what the truth is on that issue-——will or no will. Is 
this paper which is offered for probate the will of Josiah 
H. Carter? That is the issue, and that is the only issue 
you are called upon to try and pass upon. You are not 
there to say whether the paper offered for probate isa just 
or an unjust will; whether if you had been placed in 
similar circumstances, you would have made a similar will. 
That is not the issue before you. There is but one issue, 
and that is, is this the will of Josiah H. Carter? <A jury 
has no right to set aside a will because, in their opinion, it 
is unjust. The only question is, is it his will? If it is 
his will, he had aright to make it underthe law. That is 
the only issue before you now.” 

(4.) Because the court charged as follows: “ Influence, 
to be undue, must amount to moral coercion, must des- 
troy the free agency of the testator and constrain him to 
do what is against his will, but what he is unable to resist. 
In other words, it must be the will of the party exercis- 
ing the influence over him, and not his will. In this case, 
it is claimed that this is not the will of Josiah Carter, but 
the will of one Dixon; that Dixon had such influence 
ovet the old man, that it was impossible for him to resist 
any wish or desire of Mr. Dixon; that he exercised that 
influence over him, and made him make a will that he did 
not wish to make. If you believe from the testimony 
that Dixon did exercise such influence over the old man 
that it was impossible tor him to resist his wish or entreat- 
ies, and that he made such a will as Dixon wanted, and 
not such as he wanted, and that he was compelled to make 
that will against his wishes, then the will would be Dix- 
on’s will and not his.” 
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(5.) Because the charge failed to state all the issues in- 
volved in the case, and the law applicable to said issues ; 
and because, as applicable to the facts, it was illegal, taken 
as a whole. 

(6.) Because the court refused the following request: 
“ Although a person has a right, and it is lawful for him 
to move a testator to make him his executor or give him 
his goods, even when the testator is a person of weak 
judgment and easy to be persuaded, and the legacy of the 
propounder or his near relatives considerable, yet, if in 
such a case a person does so move a testator, a very strong 
presumption arises that the moving was not right and 
lawful—a presumption only to be rebutted by that per- 
son’s bringing forward something sufficient to show the 
will such as a man of average mind, morals and family 
love might be willing to make. If you believe that the 
testator was an aged and feeble man, and that he had 
previously had testamentary intentions of distributing his 
property equally, then you can look to the nature of the 
will to ascertain its reasonableness. The reasonableness 
or unreasonableness of the will may throw light on the 
question of imbecility. If you think from the evidence 
that the weakness of J. H. Carter’s mind amounted to 
imbecility, then the will cannot be set up.” 

(7.) Because the court refused the following request : 
“Influence is undue when it is shown that another person 
has acquired such dominion and influence over the testa- 
tor’s mind as to prevent the exercise of his discretion in 
disposing of his property by will. A will made by the 
testator under the influence of such dominion is void. 
There are some relations in life where a presumption of 
undue influence arises, such as writer and testator, parent 
and child, and other fiduciary capacities, particularly when 
it appears, if it does from the evidence so appear, that 
the writer was made executor and his near relatious re- 
ceived aconsiderable portion of the estate devised. This 
presumption must be rebutted by proof, if you believe 
the evidence establishes these facts.” 
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(8.) Because the court refused the following request : 
‘A person may be sane on all subjects except one, and 
except as to this one subject possessed of ample capacity ; 
yet if he make the will under a delusion as to the special 
matter, he is not sane as to this, and such a will should 
not be set up. If you believe from the evidence that J. 
H. Carter at the time of the making of the will believed 
in the existence of facts which had no existence, and re- 
fused to disbelieve them upon clear proof, and acted upon 
them as true, then he was under a mental delusion, and if 
the will is the result of this delusion it is void and can- 
not be set up.” 

(9.) Because the court refused the following request : 
“Tf the testator be partially deranged, either as to the 
legatees or subject matter of his will he will be consid- 
ered as wanting sound and disposing mind and memory 
as it respects this particular will, however unimpeachable 
his character and capacity in other respects.” 

(10.) Because the court refused to allow caveators to 
prove by one Davis declarations of testator made in 1878, 
1879 and 1880, to the effect that testator had moved Mrs. 
Carter from her place in Hardmoney to the place where 
she lived at the time of his death, and had given it to her; 
that he wanted to get her nearer to him, in order that she 
might rent out her place in Hardmoney. 

The motion was overruled, and the caveators excepted. 


Fort & Simmons, for plaintiffs in error. 


J. B. Hupson; THOMAS J. PICKETT; B. B. HIN- 
TON; HAWKINS & HAWKINS, for defendants. 


SPEER, Justice. 


This writ of error brings to us for review certain errors 
complained of in a motion for new trial, which was refused 
in the court below. The issue there was the propounding 
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of a paper for probate, which the jury sustained as the 
last will and testament of Josiah H. Carter, deceased. 

1. The first and second grounds of the motion we 
deem it unnecessary to consider, under the abundant 
evidence this record affords in support of the verdict. 

2. We think the charge of the court complained of, as 
set forthin the third, fourth and fifth grounds, was correct, 
being given largely in the language of the Code itself, 
and the issues presented by the court covered all that 
there was evidence to support. 

3. The fifth ground of error is, ‘“ because the charge, 
as a whole, was illegal, in failing and omitting to state all 
the issues involved in said case, and the law applicable to 
said issues.” This ground of error is too general and 
indefinite. The rule of this court requires the plaintiff 
in error to specify distinctly the points of error in 
the judgment of the court below. Code, p. 954, Rule 8, 
$4251. The plaintiff should have stated in his exceptions 
what issues were omitted, to be charged upon by the 
court. To require a reviewing court to scan critically an 
elaborate charge, covering many pages of manuscript, to 
search for errors, which the plaintiff should specify, is not 
demanded at our hands. 

4. The request to charge, asked for as set forth in the 
sixth ground of the motion, and which was refused, may 
be, and probably is, correct as an abstract proposition of 
law, but we see nothing in the evidence inthis case which 
would make it applicable here. Intraveling through this 
voluminous record of evidence we cannot recall a single 
line showing Dixon, or any one else, “‘ moved ”’ this testa- 
tor either “to appoint him his executor or give him his 
goods.”’ On the contrary, the evidence is the reverse. 
Requests to charge must be based upon evidence in the 
case on trial, and not on pleadings or theories that exist 
alone in the minds of disappointed sritors. 

5. A part of the request to charge, as asked for, and 
complained of, as refused in the seventh ground, that is 
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the part that refers to undue influence, was given sub- 
stantially by the court in his general charge, and need not 
have been repeated. But the latter clause of said request 
we think was error, as expressed in these words, and 
was properly refused: ‘There are some relations in life 
where a presumpticn of undue influence arises, such as 
writer and testator, parent and child, and other fiduciary 
capacities—particularly when it appears, if it does from 
the evidence so appear, that the writer was made the ex- 
ecutor and his relations received a considerable portion 
of the estate devised ; this presumption must be rebutted 
by proof, if you believe the evidence establishes these 
facts.” Is it a presumption of law that one who writes 
a will, and is nominated executor, and his family are ben- 
eficiaries under it, that by so doing, as the draughtsman, 
that he exercises an uxdue influence over the testator, and 
it must be rebutted by proof in order to set up the will? 
We cannot subscribe to sucha rule. It certainly is legal 
for adraughtsman to write the will of a testator and be the 
nominated executor, and for his family to be beneficiaries 
under it; and, if this is legal, does the law pronounce 
such an act presumptive evidence of undue influence, 
which must be rebutted by proof? We think not, and 
the court was right in refusing this request. Undue influ- 
ence isan issue that must be established by proof; it must, 
in order of itself to vitiate a will, go to the extent of 
substituting the will of the one charged with such con- 
duct in place of the will of the testator; the proof must 
show the undue influence to amount “to moral coercion.” 

6. The requests to charge, the refusal of which are set 
forth in the eighth, ninth and tenth grounds of the mo- 
tion, may be considered together, as they involve the 
question of the capacity of a testator who is a mono- 
maniac and one who executes a will under a delusion, 
under the belief that certain facts are true when they did 
not exist, and also the law of partial derangement. These 
requests were refused, and error is assigned thereon. 
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Without determining the question whether these charges 
enunciated correct legal propositions, we can only say we 
find no evidence in the record on which to base them. 
The evidence shows Mrs. M. R. Carter, the widow o tes- 
tator’s son, was at one time a favorite with the testator, 
and that subsequently, owing to certain family troubles 
and rumors, a coolness and alienation ensued, and it was 
alleged that Dixon, the son-in-law of testator, took advan- 
tage of these circumstances to prejudice the mind of 
testator against her and her children, and this led to a 
delusion, under the influence of which testator made his 
will when he did not have testamentary capacity as to 
this branch of his family. But, admitting all that has 
been proved of the alienation of testator, we can find no 
evidence that Dixon used these rumors to the prejudice 
of Mrs. Carter and her children in the execution of this 
will. A testator may entertain his animosities, cherish 
his prejudices, and nurse his wrath against heirs at law of 
his estate, and he may be guided and controlled by them 
in the disposition of his property; still, if he is competent 
in mind and makes a will freely and voluntarily, these 
conditions of his mind will not fer se destroy his testa- 
mentary capacity. And though his prejudices may be 
unfounded, still, if they are not used to coerceand control 
his will, or impose a fraud upon him, they are harmless. 
To make these mental conditions available, it must appear 
that under their influence he was coerced or fraudulently 
induced to make a will that would not otherwise have 
met his approval, by one who used them for that purpose, 
and thus, by this undue influence or fraudulent conduct, 
substituting his own wishes as a will for the testator. It 
is not lawful for one fraudulently and falsely to bring such 
influences to bear upon the mind of a testator, to act thus 
upon his prejudices, animosities, fears, sympathies or affec- 
tions, and thus induce him to make a will that was not his 
own voluntary act, and so the court instructed the jury 
that such a will would be void. But this record discloses 
no such conduct or action to the extent declared. 
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There is no evidence that this will was the offspring of 
adelusion. The testator may have entertained unfoun- 
ded prejudices against Mrs. Carter and her children, still 
if they were not fraudulently used to acquire dominion 
over him, and thus make a will for him, they would not 
affect his capacity to dispose of his property. Some 
writers contend that delusion is one of the tests of insanity 
and is evidence thereof, but the evidence discloses no such 
state of mind in testator in the execution of this paper. 
We have to deal with the human mind and heart as we 
find them. They are liable to indulge in prejudices and 
partialities—prone to condemn, and, unhappily, less prone 
to forgive. But unless these evil thoughts and emotions 
are made the manacles to bind the will of the testator and 
deliver it helplessly to the dominion of another, or they 
are used fraudulently to deceive and procure a will made 
by reason of such influences, testamentary capacity still 
exists so long as the mind is sound and the will is free. 

7. We cannot see the relevancy of the testimony ex- 
cluded by the court as complained of in the tenth ground 
of the motion, and there was no error in doing so. 
Neither was there error in refusing to allow the witness, 
Mrs. Carter, to go into the details and circumstances of 
the difficulty between Dixon and her brother. The fact 
of the difficulty was only competent to show the state of 
feeling, and this was proved by the testimony already in, 
without the particulars. 

We find no error in the remaining grounds of the mo- 
tion for a new trial, or they are so immaterial as not to 
affect the merits of the case, or to unsettle a verdict 
which is abundantly supported by the lawand facts on the 
true issues involved. 

Judgment affirmed. 

v 69—7 
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URQUHART vs. LEVERETT. 


. A mere general objection to evidence, without specifying any ground 


therefor, is too vague, and does not present any point for adjudica- 
tion. Such an objection was properly overruled in this case. 


. An exemplification from the district court of the United States, 


offered in evidence for the purpose of showing that an injunction 
granted by that court staying a levy upon the property of a bank- 
rupt had been dissolved, was properly rejected, because it did not 
identify the property levied on, nor show under what process the 
levy had been made. 


. In order for the refusal of a request to charge to be a ground for 


new trial, the entire request must be correct ; if a part be good and 
a part bad, the court will not be required to separate the two, but 
may refuse the request. 


. Where property was levied on bya sheriff under an execution from 


(a. 


a state court, and the defendant was afterwards adjudged a bank- 
rupt, and no proceedings were taken in the bankrupt court to com- 
pel the property levied on to be brought into that tribunai for dis- 
tribution, the adjudication in bankruptcy was no excuse to the 
sheriff for not proceeding, and was no protection from a sale under 


the 7. fa. 


) That pending the levy and prior to the adjudication in bankruptcy 


the defendant conveyed the property levied on to his attorneys as 
fees to institute and carry through the proceedings in bankruptcy 
and to enable him to obtain means to procure his discharge, did 
not protect the land from the 7. fa. 


. Notice is actual when the proof, positive or presumptive, authorizes 


a clear and satisfactory conclusion that the purchaser had knowl- 
edge of the encumbrance, or would have had it if he had not wil- 
fully declined to search for it. 


.) The verdict in this case on the subject of notice was contrary to 


evidence. 
January 16, 1883. 


Practice in Superior Court. Evidence. New Trial. 


Bankruptcy. Charge of Court. Notice. Before Judge 
LAWSON. Jasper Superior Court. October Term, 1881. 


A fi. fa. in favor of Roberts was levied, on behalf of 
Urquhart, as transferee, on certain land, and a claim was 
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interposed by Leverett. On the trial, the evidence showed, 
in brief, the following facts: The judgment was rendered 
in 1861. In 1869 this 7. fa. was levied on seventeen hun- 
dred and sixty-five acres of land as the property of John 
W. Wyatt. This covered all the land owned by Wyatt, 
and included the part now incontroversy. In 1873 Wyatt 
went into bankruptcy. Shortly before the adjudication, 
he conveyed the land in dispute to Messrs. Key & Pres- 
ton, his attorneys, for the purpose of paying their fees for 
attending to the case. They took with actual notice of 
the judgment. In the schedule attached to Wyatt’s 
petition in bankruptcy, under the head of “ property 
heretofore conveyed” for the benefit of creditors, Wyatt 
made the following return: ‘‘ Deed to Messrs. Key & Pres- 
ton and Boynton & Dismuke, my attorneys, conveying to 
them one hundred acres of the land returned in this 
schedule, to-wit: (describing the lot in controversy) 
$300.00." The Roberts debt was included in the sched- 
ule, and the owners of the claim were told of it. Key 
assigned his interest to Preston, and on January 6th, 1874, 
Preston conveyed the property to Leverett. A short 
while after his purchase, Leverett sold the land to Mrs. 
Freeman, and gave her a bond for title. She went into 
possession thereunder, and has held ever since. She has 
paid a portion of the purchase money. The only act of 
ownership shown to have been exercised by Leverett, 
from the time of his purchase to his sale, consisted in 
running off a line, etc. 

Leverett denied having any notice of the judgment and 
fi. fa. now seeking to subject the land, but testified as 
follows: ‘“‘ When I bought it, I made no inquiry as to any 
judgments against J. W. Wyatt, but relied solely on the 
warranty of the Preston deed. Knew that Wyatt had 
gone into bankruptcy, and that Key & Preston represented 
him. Isa brother-in-law of Wyatt, father-in-law to Pres_ 
ton. Is the father of Frank Leverett, whose wite is Mary 
E. Leverett, a daughter of John W. Wyatt. Remembers 
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that the Hubbard place was levied on some years ago; 
knew that it was claimed by the wife of Frank Leverett ; 
that the case was pending some time in the court; knew 
that the case was decided against the claim, and that the 
land was sold at sheriff's sale; may have been present in 
court when it was called for trial, or when it was sold; 
can’t recollect; paid no attention to it; thinks he did 
sign the claim bond with his son, Frank Leverett, as agent 
for his wife, in the claim case about the Hubbard place; 
have no recollection of reading the bond, but merely 
signed it, also signed claim bond with him in case of Eu- 
nice Holland f#. fa., levied on same land ; never heard of 
this 7. fa. till it was levied on the land claimed; Mrs. 
Freeman has been in possession of the land continuously 
ever since she bought it from me. I never took actual 
possession of it myself except by the deed and by sale 
to Mrs. Freeman. Did not see the execution, but went 
and signed the bond.” 

The jury found the property not subject. Plaintiff in 
fi. fa. moved for a new trial, on the following among other 
grounds: 

(1.) Because the verdict is contrary to law, evidence and 
the principles of equity. 

(2.) Because the court admitted the record from the 
United States District Court, showing the bankruptcy of 
Wyatt, “ plaintiff's counsel objecting thereto.” 

(3.) Because the court charged that if Leverett pur- 
chased the land without notice of the existence of this 
judgment and f. fa., and sold the land to another, giving 
bond for title and only a part of the purchase money has 
been paid, and if Leverett and the purchaser from 
him have together been in possession for four years prior 
to this levy, then the property should be found not sub- 
ject. 

(4.) Because the court refused to charge, in effect, that 
if Leverett sold to Mrs. Freeman, who went into posses- 
sion under a bond for title and has since so remained, he 
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could not set up her possession to establish the four years 
bar. 

(5.) Because the court refused to charge “that in de- 
termining whether Leverett had notice of such judg- 
ment, they should inquire whether there were any such 
circumstances in existence, and known to Leverett, as 
would put a prudent man on his inquiry; that if Leverett 
made no inquiry as to whether there were any liens or 
judgments against J. W. Wyatt, if it appear that he 
became security on a claim bond to a claim filed to land 
levied on by this f. fa., these and all such circumstances 
are to be considered by the jury; that, in determining 
whether Leverett has been in possession four years, they 
should not consider the possession of the purchaser under 
Leverett.” 

(6.) Because the court erred in rejectinga certified copy 
of a judgment in the United States court for the north- 
ern district of Georgia. [The judgment offered in evi- 
dence was as follows: 


“In the District Court of the United States for the Northern Dis- 
trict of Georgia. In Bankruptcy. 
) Motion to dissolve injunction granted 
In the matter of John W.! July 29th, 1873, restraining sheriff of 
Wyatt, Bankrupt. { Jasper county, Georgia, from selling 
) 850 acres of land. Filed Oct. 26, 1878. 
After argument upon the within foregoing motion, it is ordered 
that the same be granted, and that the injunction there mentioned be 
dissolved. October 26, 1878.”] 


The motion was overruled, and plaintiff excepted. 


G. T. & C. L. BARTLETT, for plaintiff in error. 


Key & PRESTON, by JACKSON & KING, for defend- 
ants. 


HALL, Justice. 


1. The objection to the admission of the exemplifica- 
tion from the bankrupt court was properly overruled by 
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the court below, in that it was a general objection and did 
not specify any ground so as to make any point or issue 
for adjudication. 

2. The exemplification from the District Court of the 
United States for the Northern District of Georgia, show- 
ing that an injunction granted by that court staying a levy 
upon ‘he property of John W. Wyatt, bankrupt, had been 
dissolved, was properly rejected because it did not identify 
the property levied on nor by what process the levy had 
been made. 

3. The court did not err in refusing to charge as requested 
by counsei for plaintiff in execution “ that in determining 
whether Leverett (the claimant) had notice of the judg- 
ment they should inquire whether there were’ any such 
circumstances in existence, and known to Leverett, which 
would put a prudent man upon inquiry; that if Leverett 
made no inquiry as to whether there were any liens or 
judgments against J. W. Wyatt; if it appear that he 
became security, on a claim bond to a claim filed to land 
levied on by this 7. fa., these and all such circumstances 
are to be considered by the jury. That in determining 
whether Leverett has been in possession four years, they 
should not consider the possession of the purchaser from 
Leverett.” 

To entitle the plaintiff to the charge as requested, the 
entire charge should have stated the law correctly. If a 
part be good and a part bad, the court is rot required to 
separate and distinguish between what is sound and what 
is unsound. In view of the facts of this case, the latter 
portion of this case was obviously incorrect. The pur- 
chaser from Leverett held possession under a contract 
from him which had not been performed, and which she 
was not entitled to have performed until she complied 
with the conditions of his bond to make her titles. Her 
possession was therefore his possession. 

4. Among other grounds taken in the motion for a new 
trial were the following: Thatthe verdict is contrary to 
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law and evidence, and without evidence to support it; 
that it is decidedly and strongly against the weight of 
evidence, and is against the principles of justice and 
equity. 

It appears from the entries upon this execution that it 
was levied on seventeen hundred and twenty-five acres of 
land, in Jasper county, bythe sheriff of that county, as 
the property of John W. Wyatt, on the 25th day of Jan- 
uary, 1869, and fromthe evidence of a witness in the case, 
which was undisputed and uncontradicted, that this was 
all the laud then owned by John W. Wyatt, and included 
that portion of the same involved in this litigation. It is 
also further shown that, while this levy was pending and 
undisposed of, the defendant, John W. Wyatt, filed his 
petition in bankruptcy, and that prior thereto, on the 19th 
day ot July, 1873, he conveyed this land to Messrs. Key 
& Preston, his attorneys at law, to institute and carry 
through these proceedings in bankruptcy, and to enable 
him to obtain means to procure his discharge. Key sold 
his interests in the land to Preston, and Preston sold to the 
present claimant. 

Aithough this transaction was returned in the bank- 
rupt’s schedule, the matter never went into the court of 
bankruptcy. It was in the hands of the sheriff of Jasper 
county at that time, and no proceeding was ever taken by 
the bankrupt court, so far as the record in this case shows, 
to divest him of his right or control over it. Where a 
levy has been made before the commencement of pro- 
ceedings in bankruptcy, the possession and legal title is 
in the officer making the levy, for the purpose of satisfy- 
ing the process in his hands, and he, as trustee, has the 
right to go on and sell the property, unless a sale would 
be injurious to the general creditors, or to some one hav- 
ing a prior lien. Bump on Bankruptcy, 1oth ed., 217. 
Where property is levied on by a sheriff, under an execu- 
tion from a state court, and the defendant is adjudged a 
bankrupt, and no proceedings are taken in the bankruptcy 
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court to compel the property levied on to be brought into 
that tribunal for distribution, the adjudication of bank. 
ruptcy and the issuing of the ordinary writ of protection 
is no excuse to the sheriff for not proceeding to sell the 
property andraise the money. 40 Ga., 257. Where prop- 
erty was levied on before the defendant in the execution 
filed his petition in bankruptcy, but was sold after he was 
adjudged a bankrupt, it was held to be a good sale, and 
divested the title of the bankrupt; that no title to the 
property was vested in the assignee, and the purchaser at 
the sheriff's sale got a good title. 43 Ga., 383. How 
far this doctrine is applicable to a mere judgment lien, 
where there has been no levy, we do not decide. See 
Bump on Bankruptcy, wt supra. For the reasons above 
given, this verdict is contrary to law, anda new trial should 
have been granted upon that ground. We do not decide 
that a bankrupt may not appropriate a part of his effects 
to defray the expenses of the proceeding in bankruptcy, 
including costs and counsel fees, but we do hold that he 
cannot take property for that purpose which is in the 
hands of the sheriff under levy. 

5. Upon the question of notice of the existence of this 
judgment prior to and at the time of the purchase by this 
claimant, we are of opinion that this verdict is so deci- 
dedly and strongly against the weight of evidence, and is 
sustained by such slight evidence, that it should have been 
set aside and a new trial granted. True, this claimant 
swears that he never had any notice of this judgment and 
fi. fa. being against John W. Wyatt when he bought the 
land. But what follows shows that he did not compre- 
hend the legal import of the term notice; on cross-exam- 
ination he testified that when he bought the land he made 
no inquiry for judgments against John W. Wyatt, but 
relied solely on the warranty contained in Preston’s deed, 
although he knew that Wyatt had gone into bankruptcy, 
that Key & Preston represented him. Add to this that 
he was closely connected with these parties, that he was 
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brother-in-law to Wyatt, father-in-law to Preston, father 
of Frank Wyatt, whose wife is a daughter of John W. 
Wyatt. Remembered that the Hubbard place, which was 
shown to be a part of the land included in the original 
levy of this 7. fa., was levied on some years ago; knew 
that it was claimed by the wife of Frank Leverett; that 
the case was pending some time in court; knew that it 
was decided against the claim; that the land was sold at 
sheriff’s sale; may have been present in court when case 
was called and tried or when land was sold; can’t recollect; 
paid no attention to it; thinks he signed claim bond for 
his son Frank, who acted as agent for his wife in claiming 
Hubbard place; has no recollection of reading the bond 
but merely signed it; he also signed claim bond with his 
son in case of Eunice Holland’s 7. fa., levied on the same 
land, but never knew of this 7.fa. until it was levied on the 
land now claimed by him. Here are various circumstances, 
almost any one of which would have put a reasonably 
prudent man upon notice, but combined, it seems to us 
that they were sufficient to arouse the most unsuspecting 
who desired fair dealing between man and man to inves- 
tigation and inquiry. Key & Preston, it is admitted, had 
notice ; it is immaterial whether Mrs. Freeman, the party 
who has been in possession of the land since claimant’s 
purchase, had notice or not; we have shown that her pos- 
session was claimant’s possession ; that claimant had notice 
from the circumstances above set forth, or might have had 
notice if he had shown the least diligence in investigating 
the facts which he testifies came to his knowledge, is 
equally certain. The notice with which these circum- 
stances charge him was actual notice. In the language of 
this court, notice is actual “when the proof, positive or 
presumptive, authorizes the clear and satisfactory conclu- 
sion that the purchaser had knowledge of the incumbrance, 
or would have had it if he had not wilfully declined to 
search for it.” 14 Ga., 145, 158. 

The only explanation offered for this failure to make 





SUPREME COURT OF GEORGIA. 


Evans, administrator, vs. Sheldon ef a/. 





this investigation, was his reliance upon Preston's war- 
ranty of title to him. This, to our mind, is no explana- 
tion at all, but rather a manifestation of indifference to 
the consequences of the failure; it is as much as to declare 
that he need not take the trouble to inquire; he is at all 
events, safe; his warranty is his protection. 

Judgment reversed. 


EVANS, administrator, vs. SHELDON ef ad. 


. As a general rule a complainant has the right to dismiss his bill at 
any stage of the case, provided he does not thereby prejudice the 
rights of the defendant; and a dismissal of the bill carries with it 
the entire case, including the answer. But where the defendant has 
set up in his answer equitable claims by way of set-off or otherwise, 
the dismissal of the bill does not interfere with the defendant’s right 
to a hearing or trial of such claims. The complainant may still 
dismiss his bill, but he cannot prejudice the rights of defendant by 
carrying with the billso much of the answer as is in the nature of a 
cross-bill praying for affirmative relief against complainant. 

(a.) In the present case, the only right set up by the defendants con- 
cerning which relief was prayed by them, was as to certain arrears 
of rent claimed to be due by complainant to them, and the right to 
try this issue could not be prejudiced by the dismissal of the bill ; 
but the right of dismissal included all other issues which were made 
by the bill and those portions of the answer which were merely de- 
fensive. 

. After complainant had moved to dismiss his bill, it was error for the 
court to submit to the jury issues arising under it and portions of 
the answer which were purely defensive. 

(a.) Especially was this the case where the court having held that the 
failure of complainant to show a demand made upon detendants prior 
to bringing the case would necessitate a verdict for the defendants, 
and the complainant having thereupon moved to dismiss his bill, the 
court nevertheless submitted to the jury issues invoived therein. 

. A verdict and decree against the complainant on the issues thus im- 
properly submitted were illegal. 

. A difference between parties was submitted to arbitrators for the 
purpose of settling two questions: first, at what rate of ground 
rent certain leases of two lots should have been renewed at their 
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expiration, and second, what amount of ground rent should be paid 
up to the day of the award. The award was that the leases should 
have been renewed at the rate of two hundred dollars per annum ; 
that on a specified day the complainant would “ owe for ground rent 
of that portion of lots 51 and 52 in his possession and enjoyed by 
said estate the sum of eleven hundred and sixty dollars, as will more 
fully appear by reference to a statement hereto appended”; that until 
he should be put into complete and full possession and enjoyment 
of the whole of the lots, an abatement of forty dollars per annum 
should be allowed upon the yearly rental found : 

Held, that such award was too uncertain and conditional to be valid, 
and was properly set aside by the court. 

(a.) Arbitration is a matter of consent, and when an award is set aside 
for uncertainty, the court cannot force a party to agree to a settle- 
ment of the matter in controversy, nor has he the power, on motion 
of one of the parties, and over the objections of the other, to re- 
commit the case to the arbitrators. 

February 6, 1883. 


Equity. Practice in Superior Court. Arbitration and 
Award. Before Judge TOMpkKINS. Chatham Superior 
Court. June Term, 1882. 


George P. Evans, as administrator of the estate of Isa- 
bella Evans, filed his bill against Louisa C. Sheldon e¢ ad., 
aud the said Louisa C. having died pending the suit, her 
husband, J. R. Sheldon, individually and as guardian for 
his minor child, Emma P. Sheldon, was made a party 
defendant. The bill, in substance, alleged as follows: 
Isabella Evans at the time of her death was seized and 
possessed of four houses on lots Nos. 51 and 52, Walton 
Ward, in the city of Savannah. On December 1gth, 1850, 
one Hiram Roberts, since deceased, who was the owner 
of the land on which these four houses were afterwards 
erected, executed to one B. R. Armstrong, a lease of said 
lots for the term of twenty-one years, at an annual rent of 
twenty-four dollars for each lot. During the term Isa- 
bella Evans became the purchaser of the four houses, and 
also of the lease of the lots, and continued to pay the 
rent up to the expiration of the lease, December Igth, 
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1871. The lease was in writing, and it was expressly stip- 
ulated that at the expiration of the term the value of the 
annual rental of the lots should be fixed by three free- 
holders, one chosen by the owner of the land, another by 
the owner of the lease and houses on the land, and the 
third by the two so chosen; and it was expressly made 
obligatory on both parties to renew said lease for a term 
of twenty-one years, to commence from the termination 
of the former lease, at the yearly rent to be fixed by the 
three freeholders selected as aforesaid, according to their 
judgment of the valuation of the lots. At the expiration 
of said lease, Roberts, who represented himself as still 
the owner of the lots, failed to have the estimate made 
and the lease renewed according to the terms thereof, 
though the said Isabella Evans was anxious and willing 
to abide by such terms, and up to the time of her death, on 
June 22d, 1874, no renewal of the lease had been made 
to her. After the expiration of the term and the death 
of said Isabella, her son, John J. Evans, paid to Roberts, 
who still professed to be the owner of the lots, five hun- 
dred dollars on account of the rent of said lots, which he 
accepted without any reference to astipulated price. Soon 
after complainant became administrator (he having been 
appointed by the ordinary of Chatham county, January 
8th, 1876), he discovered that no new lease of the lots had 
been made to his intestate, and he immediately applied 
to Roberts, supposing that he had a right to renew said 
lease according to its terms, and endeavored to obtain a 
renewal, but Roberts evaded the question, put him off on 
various pretexts, and failed and refused to renew said 
lease. Roberts led him to believe he still owned the lots 
up to the time of his death, which occurred on the—— 
day of , 1880; and it was not until after his death that 
complainant ascertained that on October 3d, 1871, the 
lots had been purchased by one Francis S. Lathrop, of 
the state of New York. Although Roberts was well 
aware of this purchase he concealed the fact from Isabella 
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Evans and complainant, and induced them to believe up 
to the time of the expiration of the lease, and for a long 
time afterwards, that he was still the owner of the lots. 
Complainant has very recently learned that, on the 
day of February, 1881, Lathrop had made a convey- 
ance of the lots to Louisa C. Sheldon, James H. Rob- 
erts, Margaret K. Burroughs, Ada Roberts, Kate R. 
Brown, Bessie Roberts, Emma R. Walthour, and Henry 
Hull, all of Chatham county. As soon as he learned of 
this fact, he applied to these parties and endeavored to get 
a renewal of said lease, but on various pretences they all 
failed, neglected and refused to renew it. He is and has 
always been willing to pay any just and fair amount of 
rent shown to be due, if any, upon investigation. Re- 
cently a partition of all the lots conveyed to defendants 
by said Lathrop has been made, and lots 51 and 52, Wal- 
ton Ward, were drawn by and allotted to Louisa C. Shel- 
don. He applied to her for a renewal of the lease, but 
she refused, insisting that all back rents due must first be 
paid upon terms to be proposed by herself and the other 
defendants. It is the duty of complainant as administra- 
tor, to settle and distribute the estate of said Isabella 
Evans, and to sell the four houses, which are worth one 
thousand dollars each. He obtained an order from the 
ordinary to sell, and hoping to obtain a renewal of the 
lease, advertised the property for sale, but that no one 
will purchase unless complainant can transfer to the pur- 
chaser a lease of the land occupied by them. The houses 
are built of brick, and cannot be removed, and will be 
wholly lost to the estate, and the heirs.and distributees 
thereof, unless complainant can obtain a renewal of the 
lease of the lots. It was covenanted and understood be- 
fore the houses were built that the lease should be re- 
newed according to the terms thereof ; and the houses are 
of no value unless the owner enjoys a lease of the land 
on which they stand. 

Defendants are the children of said Hiram Roberts, 
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and while said Francis S. Lathrop held the title to the 
lots, some of them offered to arrange and settle the mat- 
ter, when they well knew they had no right todo so; and 
since the conveyance to them by Lathrop, they make con- 
stant demands for back rent, although they refuse to 
renew the lease; and, since partition, all of them, save 
said Louisa C. Sheldon, say they have no interest in the 
property, and cannot make a lease. Since said partition, 
complainant applied to Louisa C. Sheldon and endeavored 
to get her to make a lease, but she refused. Defendants 
know that complainant cannot sell the houses without a 
lease, and they hoped, and, since the partition said Louisa 
C. hopes, that by refusing to renew the lease, they will be 
able to buy the houses for anominal price. Complainant 
is, and always has been, ready and willing to come toa 
fair and honest settlement of all differences between de- 
fendants and himself, and only asks a renewal of the lease 
as stipulated for, that he may settle and distribute the 
estate. Defendants threaten to take some summary pro- 
ceedings to eject complainant and his tenants, who are all 
restless and dissatisfied under the state of affairs. Com- 
plainant is apprehensive that they may endeavor to exe- 
cute their threat, and has no means of preventing them 
from so doing, or of obtaining a renewal of the lease, ex- 
cept through the interposition of a court of equity, whose 
aid he invokes. The prayer was for injunction to restrain 
any proceedings against or disturbance of complainant or 
his tenants; that Louisa C. Sheldon may be decreed to 
make to complainant a good and sufficient lease of lots 
51 and 52, Walton Ward, as was contemplated and agreed 
in the original lease, at such annual rent as shall be right, 
proper and just to all persons concerned; that defendants 
be required to come into court and sustain their claim for 
rent in arrear, if any they have, against the estate of Isa- 
bella Evans; that complainant have general relief. 

By an amendment it was further alleged that an 
assignment of the lease of lot 51, made December 17th, 
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1859, Eugene G. Evans, and of the lease to lot number 52, 
made December 15th, 1862, to said Eugene G. Evans, 
were made for the benefit and advantage of said Isabella 
Evans, who was in possession and control up to the time 
of her death, and complainant as her administrator has 
been so since; that said Eugene G. never claimed any 
right to said property or the rents, and never had any 
possession or control thereof; that said assignments never 
opposed any obstacle to the renewal of the lease to said 
Isabella, or complainant, and that neither Roberts, nor 
any of defendants, ever alleged these assignments as an 
excuse for not renewing the lease. That Roberts, after 
the expiration of the lease, always treated the said Isa- 
bella as the real owner of the houses and leasehold inter- 
est, and received rent from her. 

By a further amendment it was alleged that on Decem- 
ber 1gth, 1872, the said Francis S. Lathrop made to one 
Ann E. Morel a lease for twenty-one years for those por- 
tions of lots 51 and 52, Walton Ward, cut off Ly an alley 
way, which was contrary to the covenant of the original 
lease, and was done without the knowledge or consent of 
said Isabella Evans, or complainant; and that afterwards, 
on August Ist, 1873, the said Ann E. Morel assigned this 
to one William Lake. That Ann E. Morel and William 
Lake have paid the rent therefor to said Roberts during 
his life time, and since his death to defendants, the rent 
so received being a large sum; and that the cutting off of 
these portions from the lots detract greatly from their 
value as originally leased, December Igth, 1850. 

Defendants’ answer, alleged in substance, as follows: 
They believe it is true, as stated, that Isabella Evans at 
one time did own the four houses mentioned, and was 
the assignee of the lease, but they are informed that at 
her death in 1874 the house and all right to a lease grow- 
ing out of the original lease was in John J. Evans, and is 
still. The lease expired December Igth, 1871, and con- 
tained a provision for renewal ; and they say, upon informa- 
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tion and belief, that at the expiration of the lease it was 
referred to freeholders to determine what would be a fair 
rental for renewal, and they fixed the rent for lot 51 at 
one hundred and ten dollars, and for lot 52 at ninety-five 
dollars a year. Isabella Evans and John J. Evans ac- 
quiesced in this and paid rent on that basis. Isabella 
Evans, up to the time of her death,and John J. since. He 
paid $100.00 on December 2d, 1874, $300.00 on January 
8th, 1875, and $10000 on February, 24, 1875. No rent 
has since been paid, and the land has been occupied, and 
the income received by John J. and George P. Evans 
since the death of Isabella. There is now due to de- 
fendants, as the annual rental upon the lots, the sum of 
thirteen hundred dollars, or thereabouts, besides interest 
thereon, which they pray may be decreed them against 
the complainant. Defendants became the owners of said 
lots as tenants in common, and are entitled to all arrears 
of rent up to the time of the partition, and Louisa C. 
Sheldon since that time. Hiram Roberts parted with the 
title to the lots to Francis 8. Lathrop, but not to avoid a 
renewal of the lease, and he always retained authority to 
renew the lease upon the payment of the arrears of rent 
claimed to be due by defendants. Defendants do not 
know the value of the four houses, and they deny that 
the lease was to be perpetual, as stated in complainant's 
bill. Ifcomplainant insists upon a writing renewing the 
iease, he must assent to the annual rental so fixed as afore- 
said and acquiesced in by his intestate, or else these shall 
now stop, and the complainant pay to these defendants 
the arrears of rent due them. Defendants deny all com- 
bination and confederacy. They also filed a general de- 
murrer. 

The case presented by the bill, answer, and amendments 
came on to be heard, and after the testimony had closed, 
and when one of the solicitors for complainant was about 
to address the jury in conclusion, a question was made as 
to whether or not complainant had proved any demand 
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upon any one for the renewal of the lease for the lots. 
The presiding judge then stated that the finding must be 
for defendants, because no proof was in showing any de- 
mand upon any person for a renewal of the lease since 
its expiration on December Igth, 1871. Complainant’s 
solicitors admitted there was no proof of any demand for 
a renewal upon any one duly authorized to renew the 
lease ; and in open court before the issue made as to the 
renewal was submitted to the jury, and before any 
finding or decree thereon, they announced that they 
dismissed complainant’s bill. Defendants’ solicitor ob- 
jected to the dismissal. Complainant contended that no 
counter-claim was ‘set up by defendants in their an- 
swer except the following: “And defendants showed 
that there is now due to them the annual rental upon 
said lots the sum of thirteen hundred dollars, or there- 
abouts, besides interest thereon, which defendants pray 
may be decreed to them against the complainant ;” and 
they tendered an order to that effect to the judge, to be 
made a part of the record, which order the judge refused 
to allow, and refused to allow the bill to be dismissed. 

The judge, thereupon, after the announcement in open 
court that the bill was dismissed, in addition to the issue as 
to the amount of back-rent due to defendants, raised by the 
counter claim in their answer, submitted to the jury the 
following question: “Is the complainant, as administra- 
tor of Isabella Evans, entitled to a renewal of the lease 
upon lots 51 and 52, Walton ward, under the terms and 
conditions of the lease executed by Hiram Roberts to B. 
R. Armstrong on 19th December, 1850?” And the jury, 
under the charge of the court, answered the question in 
the negative. Upon the issue as to the amount of back 
rent due raised by the counter-claim in defendants’ an- 
swer, the jury found that the ground-rent unpaid since the 
expiration of the lease December Igth, 1871, amounted 
to $1,058.31; that there had been paid on account 
$590; that this paid the back rent due up to Octo- 

v 69—8 
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ber 26, 1877, leaving a balance still due by complainant 
to defendants of $468.31. On July 28, 1882, a decree 
was signed by the judge, reciting the findings of the jury, 
and declaring that the lease was not renewable under its 
terms and conditions, and that defendants recover of 
complainant the sum of $468.31 and the costs. 

Complainant excepted to the action of the judge in sub- 
mitting to the jury the question whether or not complain- 
ant was entitled to a renewal of the lease under its terms 
and conditions after complainant had dismissed his bill in 
refusing to sign or allow the order presented to him as 
part of therecord of the proceedings; in refusing to allow 
the dismissal of the bill; in making an entry to this effect 
on the back of the bill, and in allowing and entering the 
decree. 

Defendants in error assigned error on certain rulings of 
the court pendente lite, which are sufficiently stated in the 
fourth division of the decision. 


A. B. SMITH; GEORGE A. MERCER, for plaintiff in 
error. 


LESTER & RAVENEL, for defendants. 


JACKSON, Chief Justice. 


This case was a bill in equity filed by the administrator of 
Mrs. Evans against Louisa C. Sheldon and others, to 
compel the renewal of leases of lots 51 and 52 in Wal- 
ton Ward, Savannah, and to settle the account overdue 
on preceding leases of said lots, and fix that which should 
be paid annually on their renewal. 

On the trial of the cause, pending argument before the 
jury, it appeared that complainant had proved no de- 
mand on defendants to renew the leases. Thereupon the 
court ruled that the verdict must be for defendants. 
Whereupon the complainant moved to dismiss his bill, 
which was not allowed, because the defendants had set up 
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in their answer in the nature of across-bill certain equities 
of their own, and the trial was ordered to proceed. On 
the trial the court submitted to the jury certain questions. 
First: Is complainant, as administrator of Isabella Evans, 
entitled to a renewal of the leases upon lots 51 and 52 
Walton Ward, under the terms and conditions of the 
leases executed by Hiram Roberts to B. R. Armstrong, on 
19th of December, 1850? Secondly: What amount has 
been paid as ground rent upon such portions of lots 51 
and §2 as are occupied by complainant, Evans, since the 
expiration of the lease in 1871? Thirdly: What amonnt 
of money is now due for unpaid ground rent upon said 
two lots from the 19th December, 1871, up to this date? 
Fourthly: From what date is still due the ground rent 
now unpaid on said two lots? And fifthly: What amount 
should be paid by complainant to defendants, that is from 
the lessee to the owner, for ground rent now due upon 
these two lots? 

Upon the answers to these questions, the court decreed 
that the leases were not renewable, and that the defen- 
dants recover from complainant $468.30 for rent due up 
to date of decree. 

To the rulings of the court on the refusal to permit 
complainant to dismiss his bill, to the trial of the whole 
case, and to the propounding to the jury any question ex- 
cept as to arrearages of rent due, the complainant except- 
ed, as also to the degree entered on the verdict, and assigns 
error here thereon. 

1. There can be no doubt of the right of the com- 
plainant to dismiss his bill at any stage of the case, pro- 
vided he did not thereby prejudice any equitable right of 
defendants. The general right to dismiss in all cases is 
conferred by the Act of 1843. Code $3447. All cases in 
any court, provided by this section, would of course em- 
brace equity causes. But they are more particularly and 
specifically provided for in section 4190. That section 
provides that ‘‘a complainant may dismiss his bill at any 
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time, either in term or vacation, so that he does not 
thereby prejudice any right of the defendant. If equita- 
ble claims by way of set off or otherwise have been set up 
by the answer, the dismissal of the bill shall not interfere 
with defendants rights to a hearing and trial on such 
claims in that proceeding.” 

We think it quite clear that this section means, con- 
struing it altogether, the rights of defendant which the 
complainant cannot prejudice by his dismissal of the bill 
are mainly those rights which are specified in the last 
clause of the section, to-wit: equitable claims by way of 
set off or otherwise, which the defendant has set up in his 
answer, and so the section has been construed. 

In 58 Ga. 355 it was held that even where the com- 
plainant prayed for discovery and got it, and it did not 
suit him, he could dismiss his bill and bring another just 
like it, if the answer did not set up some ground of relief 
and pray for it, but was confined to defensive matters only, 
In that case I dissented, because it was inequitable in my 
opinion to permit the complainant thus to avoid the force 
of the discovery he had invoked; but this court went even 
to that extent. So in 59 Ga. 427, it was held that the 
dismissal of a bill in equity carries the whole case out of 
court, including the answer of defendant thereto, if said 
answer contains no set-off or other prayer for equitable 
relief in the nature of a cross-bill. The court there say, 
inasmuch as defendant “set up no set-off or other aggres- 
sive equity,” when the bill was dismissed, everything— 
answer and all—went out with it. So also in 61 Ga. 329, 
the very point was ruled that the complainant could at 
any time dismiss his bill, but not so as to carry the cross 
bill with it. - 

In accordance with what seems to us to be the true in. 
tent and meaning of section 4190 of the Code, and with 
the ruling of the court thereon, we hold that the com- 
plainant had the right to dismiss this bill, provided he 
did not thereby prejudice the defendant by carrying with 
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the bill so much of the answer of defendant as was in the 
nature of a cross bill and prayed for affirmative relief 
against the complainant. On inspecting the answer, we 
find but one thing in it in the nature of a cross-bill, and 
that is the claim set up for arrears of rent, and the prayer 
that complainant be decreed to pay the amount due 
thereon. So that the bill was out of court, the equities 
therein stated and prayed for, the answer to those state- 
ments merely defensive, and all issues, except the single 
question of the amount of arrears of rent due. So much 
of the answer as bore on that issue, and so much of the 
evidence in the cause as shed light thereon remained for 
adjudication, but nothing else. 

2. It follows from this that the questions propounded 
to the jury, other than those which bore on the issue of 
arrears of rent, were improperly submitted. Especially 
does this ruling apply to the first question in respect to 
the right of renewal of the leases to lots 51 and §2, in 
controversy. The court had determined that the failure 
of complainant to prove any demand for renewal necessi- 
tated a verdict for defendants. This forced complainant 
to dismiss his bill in order to procure proof of demand, 
or make it so as to prove it on a new bill; and yet the 
court submitted to the jury the very issue it had decided, 
that is, whether the complainant, under the lease and 
facts proved, was entitled tothe renewal. We think this 
was error, because the complainant had the right to dis- 
miss his bill, and thereby the trial of that issue, and be- 
cause the trial of it was a foregone conclusion, already 
ruled as a question of law by the court. 

3. It follows also, that the decree of the court on the 
verdict of the jury, as well as that verdict, are illegal, and 
must be set aside, because the case tried was coram non 
judice, except upon a single issue, which should have been 
tried alone. The verdict and decree must, therefore, be 
set aside, and the case be remanded for a new trial. 

4. The reversal of the judgment, and the consequent 
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re-hearing of the whole case, renders it necessary to con- 
sider the questions made in the exceptions pendente lite 
filed by the defendants in error. 

The cause had been referred by the parties to arbitra- 
tors, and the award of the arbitrators was returned. Ex- 
ceptions to the award were filed by the complainant, 
these were demurred to as insufficient by defendants, the 
demurrer was overruled, and the award was set aside 
as illegal, and a motion to make it the judgment of the 
court was of course denied. The pendente lite exceptions 
of defendant are to these rulings of the court. 

We do not see error in the rulings complained of. The 
award seems conditional and uncertain. It appears from 
it that a portion of the lots has not been in complain- 
ant’s possession, and until possession is had there is to be 
a deduction of the rental. The arbitrators were to settle two 
points. First,at what rate of ground-rent the leases of 51 
and 52, Walton Ward, Savannah, made the 19th December, 
1850, by Hiram Roberts to Benjamin Armstrong should 
have been renewed at their expiration on the 19th of De- 
cember, 1871. Second, what amount, if any, George P. 
Evans, administrator of Isabella Evans ought to pay up 
to the day of the award for ground-rent of said lots upon 
the rate to be fixed by the said arbitrators. 

The award was that the lease of the whole of lots 51 
and 52, Walton Ward, should have been renewed at 
their expiration, December 13th, 1871, to Mrs. Isabella 
Evans, the legal assignee of the previous leases at the 
rate of two hundred dollars per annum; that George 
P. Evans, administrator of Isabella Evans, will owe on 
the 19th of March, 1882, for ground rent of that portion 
of lots 51 and 52, in his possession and enjoyed by said 
estate the sum of $1,160.00, as will more fully appear by 
reference to a statement hereto appended and marked 
“A,” that until the said George P. Evans, administrator, 
etc., shall be put into complete and full possession and 
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enjoyment of the whole of said lots §1 and 52, an abate- 
ment of forty dollars per annum shall be allowed upon 
the yearly rental herein found, and continue so long as the 
case continues. 

We think that the questions submitted are not definitely 
settled by the award. The estate of Mrs. Evans, or at 
least the administrator thereon, it seems, has not been in 
possession of all of these lots, and when he will be put in 
is undetermined. How much theannual rental is to be, is, 
therefore, undetermined for any year. The complainant 
may be put in possession in a month or not at all during 
the renewed leases. Nor is the rental of each lot fixed. 
The leases are separate. The values are different, as ap- 
pears elsewhere in the record, and the award could not be 
decreed upon and enforced without difficulty. The coun- 
sel for defendants proposed in open court to adjust this 
uncertainty, and to accept such rental on each lot as 
might be agreeable; and they except to this proposition 
not being enforced over complainant’s objection. The 
proposition serves to show the uncertainty of an award 
which had to be amended by agreement. What uncer- 
tainty is good reason in law to set the award aside. Code 
§2888. We see no error in the refusal of the court to 
force the other side to agree. Nor do we see any in the 
denial of the motion of the defendant to recommit the 
submission to the arbitrators. An arbitration begins in 
agreement of parties; and certainly if for any cause in- 
capable of execution, it could not be continued without 
agreement. To recommit, is to continue it. 

Besides, it has been ruled that it cannot be recommitted, 
but must be finally disposed of under our statute (Code, 
§1243) by the court. 63 Ga.,752. Itis true that this section 
has reference to arbitration under the Act of 1855-6,and the 
case in the 63 Ga., 752 appears to have arisen on an arbitra- 
tion under that act; but arbitration under order of court 
between parties litigant is by consent too and rest there- 
on; and the reason and spirit of the section and decision 
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in the 63d would seem tocover allarbitrations. Certainly 
the court was not compelled by law to recommit the mat- 
ters in dispute to the arbitrators; and except by a renewal 
of the original consent, should not have done so. No 
evidence need be set forth with the exceptions where 
questions of pure law on the face of the award are con- 
sidered and the award set aside on them. 47 Ga., 10. 

In view of the whole case, we think that the ends of jus- 
tice demand atrial de novo. If the defendant desires to 
try the case made in his answer on the arrears of rent, he 
has the right to do so, notwithstanding the dismissal of 
the bill and thereby the discontinuance of the main issues. 
If not, he may abide the bringing of the new case by com- 
plainant, and let one trial settle all. 

Judgment reversed. 


THE SOUTHWESTERN RAILROAD vs. MITCHELL. 
[Speer, Justice, being disqualified, did not preside in this case.] 


. The finding of the jury was supported by the evidence; and there 
was no error in the questions submitted by the court to the jury, 
nor in the charge giving explanations of each, and the law thereon. 

. Where one owning the fee in certain land gives by parol a license 
to another to erect a part of a mill dam on such land and to over- 
flow a part thereof, having in view the benefiting of the licenser’s 
estate, and at the expense of large sums of money the licensee exe- 
cutes the contract and builds the dam and a mill (useless without 
the dam), and does thereby benefit the licenser’s estate, equity will 
not permit the latter to revoke the license at will and without remu- 
neration. 

(a.) That the licenser is a railroad company will not alter the princi- 
ple unless the purpose of the franchise—the safe running of the 
road for the benefit of the public—be impaired by such license. 
Should it be found necessary for such purposes, even after injunc- 
tion restraining interference with the license, the license could be 
annulled upon such terms as equity would impose, and such is the 
decree in this case. 

(4.) One who purchased from the licensee upon the assurance of the 
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general superintendent of the road that he would not be molested 
in respect to the mill, dam, or overflow, will be protected in the 
same manner as his vendor. 

(c.) Where the general superintendent, the chief executive officer of a 
railroad, whose duty it was to manage the business of the road, the 
construction of its culverts, etc., granted a license to an adjoining 
landowner to erect a mill-dam partly on the land of the road, and 
overflowing a part of such land, and the same was done at large 
expense by the licensee, and was beneficial to the road, there having 
been no objection from any source, the company is bound. Especi- 
ally so where the mill and dam were in plain view of the railroad for 
years, and no objection was made to them by the directors, and 
where the superintendent was himself a director. 

3. That the dam was washed away by a flood would not destroy the 
right of the licensee or one who purchased under him for value and 
on the assurance of the superintendent that he would not be mo- 
lested, where it appeared that there was no fault or laches on his part 
causing delay in rebuilding. 

December 12, 1882. 


Railroads. Corporations. Estoppel. Principal and 


agent. Easements. Before Judge Crisp. Sumter Su- 
perior Court. April adjourned Term, 1882. 


To the report contained in the decision it is only nec- 
essary to add the grounds of the motion for new trial, 
which were, in substance, as follows: 

(1.) Because the answers of the jury to the questions 
propounded to them were each contrary to law, evidence, 
and the charge of the court. 

(2.) Because the court erred in propounding to the jury 
each of the following questions: 

(a.) Did Coker have permission to build the dam and 
overflow the land of fhe railroad? If he did, who gave 
him such permission ? 

(4.) Did Mitchell, before he bought, have a conversa- 
tion with Virgil Powers, superintendent, about the over- 
flow of the railroad land? If yes, what did Powers state 
to Mitchell as to Coker’s right to overflow said land ? 

(c.) If Mitchell had a conversation with Virgil Powers 
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before he bought from Coker, what did Powers say, if 
anything, as to whether he, Mitchell, could keep fhe land 
overflowed; and would Mitchell have bought said prop- 
erty from Coker but for said statement ? 

(d.) Has the railroad been benefited in any way by the 
construction of said dam, or the digging of the race, or 
the flooding of the land? If yes, state in what such ben- 
efit consists. 

(e.) * * * Did Mitchell abandon the right to re- 
build the dam, or did he then intend to rebuild it, and try 
so to do? 

(f.) What officer of the railroad had the general super- 
intendence of its affairs during the years 1866, 1867 and 
1868? [This covers the time when it is claimed the 
license was granted, and when the conveyance to Mitchell 
was made. | 

(3.) Because the court erred in charging the jury as 
follows: “The first question is, did Coker have permis- 
sion to build the dam and overflow the land of the rail- 
road? If he did, who gave him such permission? You 
understand that the dam is built upon the land of the 
railroad, and that dam causes the water to overflow the 
railroad land; that is admitted. The question is: Did 
Mr. Coker, who built it, have permission todoso? Ifhe 
did have permission, from whom did he get it? That is 
plain. I want you to answer that. If he had permission, 
you will say he had permission, and he got it from so and 
so. If he did not have permission, of course you will say 
he did not have it. The next question is: When was the 
dam built and the land overflowed? Give the date — 
the year.” 

(4.) Because the court charged as follows: ‘ When did 
Mitchell buy the mill property ? Did Mitchell, before he 
bought, have a conversation with Virgil Powers, superin- 
tendent, about the overflow of the railroad’s land? If 
yes, what did Powers state to Mitchell as to Coker’s right 
to overflow saidland? That means this, whether Mitchell 
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talked with Powers before he bought, and what Powers 
said as to Coker’s right to overflow the land, if Powers 
said anything. If he did say anything upon that subject, 
state what he said; if he did not, of course you answer 
that he did not say anything upon that point.” 

(5.) Because the court charged as follows: “If Mitchell 
had a conversation with Virgil Powers before he 
bought from Coker, what did Powers say, if anything, as 
to whether he, Mitchell, could keep the land overflowed ? 
And would Mitchell have bought said property from 
Coker but for such statement? You see the difference in 
this question and the third one; that one seeks to ascer- 
tain what Powers said as to Coker’s right to overflow this 
land of the railroad ; this seeks to find out what, if any- 
thing, Powers said as to Mitchell’s right to keep it over- 
flowed, to keep that overflow of water upon the land. 
You see the distinction between the two interrogatories ; 
one seeks to find what, if anything, Powers said as to 
Coker’s right to flood this land, and the other, as to what, 
if anything, Powers said as to Mitchell’s right to do so. 
I don’t wish you to understand or infer, by any means, 
that I mean to say that Powers made any statement about 
it at all; that is not what I mean. The intention of the 
court in putting that question to you is not to intimate 
that it is true but that it is a controverted question. I 
don’t say, or intimate, that Mr. Powers made any state- 
ment to Mr. Mitchell about his right or Mr. Coker’s right. 
I don’t want you to infer from the fact that I have framed 
the question upon that point, that I have any opinion or 
conviction upon the subject. You are the gentleman to 
pass upon that point, uninfluenced by any question or 
interrogatories of the court.” 

(6.) Because the court charged as follows: ‘‘ Has the 
railroad been benefited in any way by the construction 
of said dam? or the digging of the race? or the flooding 
of the land? If yea, state in what such benefit consists. 
The defendant claims that the building of this mill and 
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dam was a real benefit to the railroad, and that that was 
the inducement that the railroad had to let them put it 
there. Of course they must show that by the evidence ; 
the mere fact that they contend for it don’t make it so; 
it must appear by the proof in the case. If you believe 
that the railroad has been benefited, I want to know how; 
I don’t want you to say that the railroad had been bene- 
fited simply; I want you to state how; if the evidence 
shows you how it has been benefited, of course you will 
put it there in your answer; if the evidence fails to show 
it, of course you will say it has not been benefited.” 

(7.) Because the court charged as follows: ‘ When 
was the dam broke? Why was it not rebuilt? Did 
Mitchell abandon the right to rebuild it? or did he then 
intend to rebuild it, and try so todo? The purpose of 
that question is this; the dam was broken, and was not 
immediately rebuilt, now I want to know why it was not 
rebuilt. Was it not rebuilt because he had an intention 
not to rebuild, or because he could not get it rebuilt im- 
mediately because he could not secure a person to re- 
build? I want to find out from your answer to this 
question whether the dam was not rebuilt because at that 
time there existed in his mind an intention to abandon 
the enterprise, or whether there existed an intention to 
rebuild at once, which was not carried out because he 
could not get it rebuilt immediately.” 

(8.) Because the court charged as follows: ‘“ Was 
Mitchell solvent or insolvent at the time of the filing of 
this bill? A person is insolvent in Georgia when he has 
not got enough property to pay his debts. If a man 
owes more money than he has got property to pay, then 
he is insolvent, no matter whether the debts which he 
owes be as principal or as security for somebody else. 
You look to the evidence upon this point, and answer the 
question propounded.” 

(9.) Because the court charged as follows: ‘ What 
officer-of the railroad had the general superintendence of 
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its affairs during the years 1866, 1867 and 1868? I will 
tell you what I mean by that—what officer had general 
supervision of the running of the cars, the railroad and 
the right of way, looked after the agencies, and looked 
after the general property and general concerns of the 
railroad and had general superintendence of its affairs. 
A railroad company must act through its agents; it can” 
talk nor speak, nor look after its own affairs or property, 
it being a corporation must act through its duly author- 
ized agent. I want to know what officer had general 
supervision or superintendence of its affairs. If you can 
find from the evidence what or who that officer was, you 
will say, in reply to this question, who it was. If you 
cannot find out from the evidence who it was, you will so 
state.” 
The motion was overruled and complaint excepted. 


LYON & GRESIIAM, for plaintiff in error. 


For?’ & SIMMONS, for defendant. 


JACKSON, Chief Justice. 


This bill was filed by the South Western Railroad Com- 
pany against Mitchell to restrain him from erecting a dam 
across a stream by which certain lands of complainant 
would be overflowed to their irreparable detriment, it 
being part of the right of way of thecompany. The tem- 
porary injunction was granted, and the case on the merits 
came on for trial, the defendant denying the main allega- 
tions in the bill, and setting up that he bought the land, 
mill, etc., from one Coker, who had authority to erect the 
dam from the company, and before he did buy he enquir- 
ed of theSuperintendent of the road, etc., of the company, 
by whom he was informed that Coker had the right to 
overflow the land and that defendant would be safe in 
buying the land. : 

The jury found a special verdict on the facts as follows: 
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“Question 1. Did Coker have permission to build the dam and 
overflow the land of the railroad? If he did, who gave him such 
permission ? 

Answer. Yes, Coker had permission. Virgil Powers. 

Q. 2. When was the dam built and the land overflowed? Give the 
date and the year. 

A. We do not know. 

Q. 3. When did Mitchell buy the mill property? Did Mitchell, 
before he bought, have a conversation with Virgil Powers, superin- 
tendent, about the overflow of the railroad’s land? If yes, what did 
Powers state to Mitchell as to Coker’s right to overflow said land ? 

A. Bought 28th December, 1868. Mitchell did have a conversa- 
tion with Virgil Powers about the overflow. 

Q. 4. If Mitchell had a conversation with Virgil Powers before he 
bought from Coker, what did Powers say, if anything, as to whether 
he, Mitchell, could keep the land overflowed? and would Mitchell 
have bought said property from Coker but for such statement ? 

A. Powers said to Mitchell that he would not be molested; that 
the railroad authorities would not deed away any land, but always 
encouraged such enterprise. Mitchell would not have bought said 
property but for the above conversation. 

Q. 5. Has the railroad been benefitted in any way by the construc- 
tion of said dam, or the digging of the race, or the flooding of the 
land? If yes, state in what such benefit consists. 

A. Yes; the railroad has been benefitted by the raising of the dam, 
and thereby raising the dirt road near the railroad, and by raising the 
water around the culvert causes the sand to settle around the abut- 
ments. 

Q. 6. When was the dam broke? Did Mitchell abandon the right 
to rebuild it, or did he then intend to rebuild it, and try so to do? 

A. Dam broke in fall of 1879. Not rebuilt on account of not pro. 
curing a competent mechanic. Mitchell did not intend to abandon 
the mill; he did intend to rebuild, and did try so to do. 

Q. 7. Was Mitchell solvent or insolvent at the time of the filing of 
this bill ? 

A. Mitchell was solvent. 

Q. 8. What officer of the railroad had the general superintendence 
of its affairs during the years 1866, 1867 and 1868 ? 


A. Virgil Powers. 
W. H. MATTHEWS, Foreman.” 


Thereupon, and on the facts admitted, the chancellor 
entered the following decree: 
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“The above stated case coming on for trial, upon request of counsel 
under the statute, controverted questions of fact only were submitted 
to the jury—the jury having answered the questions propounded to 
them, as will appear by their verdict returned and recorded on the 
minutes of this Court. On said verdict, and the admitted facts, this 
decree is entered. The admissions were that in 1867 or 1868 Coker 
built the mill; that part of the dam was on the land of complainant, 
known as the right-of-way of complainant, and caused the water to 
overflow a part thereof; that the dam is still broken; that Virgil 
Powers was a director and superintendent, Walden, road master, 
and Poole, supervisor of complainant, from 1866 to 1869 inclusive. 
Whereupon it is considered, ordered and decreed by the court that 
the injunction prayed for by complainant be and the same is refused 
and denied, It is further ordered that the complainant, the South- 
western railroad, be, and it is hereby, perpetually enjoined from inter- 
fering with respondent in keeping and maintaining a dam for mill 
purposes at the point where the dam now is, provided the respondent 
shall not have the right to back water on the land of complainant to 
any greater extent than it has been done heretofore. Should it ever 
become necessary to the prudent, proper and successful running and 
management of the Southwestern railroad that it should have the 
exclusive use and occupancy of the property with which they are 
herein enjoined from interfering, then nothing in this decree shall be 
construed to prevent it from proceeding to acquire the same in any 
lawful way or manner it might do had the title thereto never been in 
said railroad. It is further decreed that the complainant, the South- 
western railroad company, do pay the entire costs of this case, the 
same to be taxed by the clerk of this court. Decree signed June 6th, 
1882. C. F. Crisp, J, S. C. S. W. C.” 


To the refusal of the court to grant a new trial before 
the jury and to the rendition of the decree the railroad 
company excepted, and bring the case before the court. 

1. The motion for a new trial is based upon the allega- 
tion that the answer to every question by the jury is con- 
trary to evidence, and that the charge of the court upon 
the law relative to certain questions is erroneous, as well 
as the propounding of other questions, all of which are set 
out inthe report at the head of this opinion with the facts 
of the case. 

There is evidence to support the finding in answer to 
each question; the presiding Judge approved the finding, 
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and the well settled law is that this court in such cases 
does not interfere. We see no error in putting the ques- 
tions to the jury which are excepted to, or in the charge 
giving explanations of each and the law thereon. The 
court below failed to discover any finding contrary to the 
charge, and we see none. 

2. The facts of the case then are those found by the 
jury, and the question narrows to this: Is the decree 
thereon right? Those facts are that Coker had permis- 
sion from Powers to build the dam and overflow the land; 
that Powers had the general superintendence and manage- 
ment of the road when he gave the permission; that 
before Mitchell bought of Coker he enquired about this 
license, and Powers, still superintendent, told him that he 
would not be molested in keeping the land overflowed, 
that the company would not deed away the land, but 
always encouraged such enterprise, and that Mitchell 
would not have bought but for this assurance; that the 
company has been benefited by the dam and raising the 
dirt road near the railroad, and raising water around the 
culvert so as to settle sand around the abutments; that the 
dam broke in the fall of 1879, was not rebuilt on account 
of failing to procure a competent mechanic, but that 
Mitchell tried to do so and failed, and that Mitchell was 
solvent. The admissions were that Coker built the dam, 
that part was on the land of the company and was still 
broken, that Powers was superintendent and director, 
Walden road-master, and Poole supervisor. On these facts 
did the chancellor err in decreeing a perpetual injunction 
against the company restraining them from all inter- 
ference with defendant’s dam and mill, as prayed for in 
answer as a cross-bill, but providing that the company 
could acquire the property whenever it should be neces- 
sary to the successful running of the road? 

It is to be observed that the fee to this land is in the 
railroadcompany. The entire doctrine of eminent domain 
is therefore out of the case. It can do what it pleases 
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with the land it absolutely owns, unless the great purpose 
of the franchise—the safe running the road for the benefit 
of the public bethereby impaired. Inthe event it should 
be found necessary hereafter that the land free from over- 
flow be used for this great purpose, it can be done by the 
obtaining according to law the anulling of this license, 
upon such terms as equity would require, as the decree de- 
clares. Up to this time no such necessity appears. And 
the license from this corporation, holding the fee in this 
land, will work precisely the same right in the licensee as 
would be conveyed by any natural person owning the fee. 

Where, then, a grantor, owning the fee in lands, gives by 
parol a license to another to erect a part of.a mill dam 
on the grantor’s land and to overflow a part of that land, 
in the view of benefiting his own estate, and at the ex- 
pense of large sums of money the licensee executes the 
contract, builds the dam and a mill—useless without it, and 
thereby does benefit the grantor’s estate, what will equity 
do? Upon great fundamental principles of right, it will 
not permit the grant or to revoke and annul the license at 
will and without any remuneration, but the contract being 
executed and money expended in its execution, it must 
hold the grantor to the continuance of the license, unless 
he pay the licensee for its revocation. )} 

Authority is abundant to sustain a principle so just, and 
without referring elsewhere our own reports are full of it. 
In 3 Kelly, 82, it was first announced, and Judge Lump- 
kin cites many authorities, and concludes that such exe- 
cuted licenses at expense to the licensee are irrevocable. 
This case is followed in 12 Ga., 239, in a decision rendered 
by Judge Nisbet, where the same conclusion is reached, 
and the licensee, when he has expended money upon the 
faith of the license, is said to occupy the position of a 
purchaser for value, and the grantor cannot revoke at 
will. The case in 3 Kelly, is very similar to the case at 
bar. There was a parol license to overflow his land by a 
coterminous owner of a tract to his neighbor, the erection 
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of a dam, mill, etc. Here the licensee and the grantor, 
the company, are coterminous owners of adjoining lands 
too, and the license is given and the dam and mill are 
built. That case rules this, unless a corporation has 
greater rights, when it owns the fee to real estate, than 
a natural person, which I do not suppose will be seriously 
insisted upon. Other cases to the same effect may be 
found in our following reports, but these from the earlier 
books are sufficient to establish the principle. 

Did Mitchell lose any right which Coker acquired ? 
Hardly, we think, when Powers told him to buy, and that 
he would not be molested in respect to this dam and mill 
and overflow. 

Does it make a different case in equity that a storm 
and flood swept away the original dam? Not under the 
facts here found. The mill stood. The mill was built at 
expense on the same faith in the license, and is useless 
without the dam. 

Did Powers bind the company by the parol license? 
He was their general superintendent, their chief executive 
officer, their agent about all such matters as the manage- 
ment of the road and its way and preservation. The cul- 
vert necessary to the road was benefited, the business 
promoted by the mill, and to look especially to such 
things was his duty. He saw the mill go up, the dam 
constructed, the money spent, and gave the license, and 
acquiesced for years in its use after its execution. He 
was director as well as general manager. If he could not 
bind the company, what agent could? If no agent could, 
then indeed may a corporation do what it pleases without 
question from any power because it can only act by agents. 

But the directors all acquiesced. For years the dam 
and mill and overflow were in sight of the road over which 
they travelled, and no word of complaint was heard. If 
it was their duty to inspect, they ought to have seen it all ; 
if it was the superintendnt’s duty, he ought to have seen 
it. If it was nobody’s duty, is it law or justice that if one 
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expends his money on the license given him by the general 
manager of the company, and nobody stops him from work- 
ing on the land of the company and using it at much ex- 
pense for years, he should fail to acquire rights because the 
company employed nobody to look after its property? 
We cannot think so, nor can we find any authority for 
such reward of such laches. 

3. But one point insisted on in argument remains, and 
that is that the flood swept away the dam and the defendant 
was too slow in rebuilding and thereby lost his right- 
But the evidence is conclusive that he immediately or 
very shortly employed a mechanic who could not work 
for him at once, and the jury found that he did not aban- 
don his license. Without laches or fault with him, equity 
will not suffer the providential occurrence to debar him of 
what he has paid for, standing as he does on the footing of 
a purchaser for value, as held in 12 Ga., supra. 

In reviewing the entire case, we cannot see that taking 
the facts found by the jury for true, and there is evidence 
to support them, the court erred in the decree. It must 
therefore be affirmed. 

Judgment affirmed. 


STUDER, administrator, vs. SEYER. 


Specific performance will be decreed in cases of contract founded 
upon a valuable consideration, whenever it would be a fraud upon 
the party seeking it to refuse it, but a court of equity will not de- 
cree specific performance of a voluntary agreement or gratuitous 
promise, except where possession of land has been given under 
such agreement upon a meritorious consideration, and valuable 
improvements have been made upon the faith thereof. 

(a.) A man and wife, leaving a region infested with yellow fever, went 
to the house of his brother-in-law. While there, the husband re- 
marked to the wife of his entertainer that he (the speaker) might 
be taken sick, and if so, he desired to remain at the house of his 
host, and that he was willing to pay the latter well. When this was 
mentioned to the host, he replied that his brother-in-law could re- 
main there if he was sick, that those who did not want to come 
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could stay out, and those who did not want to stay could go. No 
other conversation took place. The visitor and his wife were both 
attacked by yellow fever, and the latter died. After the convales- 
cence of the former, he expressed himself as extremely grateful to 
his host and hostess, who had nursed him and saved his life. He 
‘stated that they had done much for him, and that he would do some- 
thing for them, that he would make a will and leave them all his 
property. Subsequently he executed an instrument bequeathing 
his property to them, and delivered the paperto them, It was not 
a valid will: 

Held, that under these facts no such contract was shown as would 
authorize a decree for specific performance against his administra- 
tor after his death, requiring the delivery of the estate to the hold- 
ers of this instrument. A contract upon which specific perform- 
ance is sought must be certain, definite and clear, and so precise 
in its terms that neither party can reasonably misunderstand it. 

(4.) The allegations of the bill in regard to the value of services per- 
formed, the amount of expenses incurred, or the losses sustained 
by complainants in nursing the intestate, are too vague and uncer- 
tain to form a basis for recovery. Nor is the evidence on those 
points sufficient to warrant a verdict for the entire estate. 

February 6th, 1883. 


Wills. Contracts. Specific Performance. Equity. Be- 
fore JOHN M. GUERRARD, Esq., Judge pro hac vice. 
Chatham Superior Court. June Term, 1882. 


Reported in the decision. 


W. GRAYSON MANN; S. YATES LEvy; W. D. HarR- 
DEN; R. R. RICHARDS, for plaintiff in error. 


DENMARK & ADAMS, for defendant. 


CRAWFORD, Justice. 


Franz X. Bingel, a citizen of Georgia, died at Savan- 
nah in July, 1879; the plaintiff in error was appointed his 
administrator, and possessed himself of his estate. Fred- 
erick Seyer, a citizen of New Jersey, offered for probate 
in that state a paper writing purporting to be the last will 
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and testament of the said Bingel, which was probated and 
admitted to record. By this will the said Seyer was the 
sole legatee, and this suit was brought to recover the 
whole estate from the administrator, upon the grounds 
specifically set out in complainant’s bill of complaint. 
He alleges that the paper writing, though not good as 
a will in this state, was nevertheless made upon good and 
valuable consideration, and in recompense, discharge and 
payment for valuable services rendered by the complain- 
ant and his wife to Bingel and his wife, and that the said 
Bingel meant that the said paper writing should be irre- 
vocable, and in the nature of a deed conveying a fee sim- 
ple interest in the property conveyed, subject only to a 
life estate of the said Bingel therein; that the services 
rendered by him and his wife to Bingel and his wife were 
at his house, where they had gone on account of the 
yellow fever in the city of Savannah; that after their 
arrival the said Bingel was taken sick with the fever, and 
as he was convalescing his wife was taken and soon there- 
after died; that during their entire illness they received 
the constant care and attention of himself and wife; that 
his business was broken up; that in addition to the devo- 
ting of their whole time to the care of the said Bingel and 
wife, and the loss of their said business, that he laid out 
and expended his earnings and money for food, fuel, med- 
icine and other necessaries for them whilst they were so 
in his house; that his wife, in consequence of the trouble, 
over-work and grief attendant upon the sickness of the 
said Bingel aud his wife, who was her sister, has never 
recovered from the shock which her system then received. 
He further alleges that the said Bingel after his convales- 
cence expressed his gratitude to them, and said that whilst 
he could never repay the kindness which he had received | 
yet he would do all in his power to do so, and in pursu- 
ance of that promise, he made and delivered the writing 
named, and he, the complainant, submits to the court that 
in law it was an equitable transfer of the whole estate of 
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the said Bingel to him in payment for the services and 
benefits derived to the said Bingel and his wife, subject 
only to his life estate therein. But even if this be not so, 
he then avers that the said Bin«>] was at the time of his 
death legally due and owing to him for the said services 
and benefits the sum of $6,000.00 upon a fair and reason- 
able estimate of their value. 

The prayer of the bill is that the defendant discover 
under oath all such matters and things as he may know, 
or be informed of, going to show and establish the claim 
of the said Seyer to the whole estate, or such part of it 
as he may be lawfully entitled to. He further prays that 
the court shall so construe and reform the said writing as 
to have it speak the true intent and meaning of the said 
Bingel, and so as to vest in him the title to, and posses- 
sion of, the property therein designated. And if the 
writing cannot beso construed, by reason of the stringent 
and technical rules of law, that the court will proceed 
and decree tocomplainant the amount, with interests and 
costs, that may be reasonably and fairly due him from the 
estate upon an account for his services and expenses and 
losses, as they have been set forth in his said bill. 

The defendant by answer, denies all knowledge of the 
matters and things set forth in complainant’s bill, but 
from information and belief, admits that his intestate did 
make a certain will, void by the laws of Georgia, as set 
forth in his bill, but for what purpose or object, or upon 
what consideration, if any, he has no knowledge. He 
further answers upon information and belief that the wife 
of the intestate and complainant were sisters, and that 
the services and attentions which were rendered were 
given on account of natural love and affection, but if 
entitled to be paid for at all, are not worth anything like 
the amount claimed. He denies that the will was ever 
intended to convey any present estate, and prays the 
judgment of the court thereon, and further submits that 
all and singular the matters of relief sought by the com- 
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plainant’s bill, are not manifested or proved by any writing, 
and are within the statute of frauds and perjuries, which 
he sets up and pleads in bar of the relief sought by said 
bill. © 

At the hearing and before the empanelling of the jury 
to try the cause, the defendant moved the court to dismiss 
the bill of complainant upon the grounds: 

(1.) That no cause of action is set out in said bill. 

(2.) That there is no equity in said bill. 

The motion was overruled and the trial proceeded. 
After the complainant had closed his testimony, the de- 
fendant again moved the court to dismiss the complain- 
ant’s suit, upon the ground that there was no equity in 
the case as made out by the bill and answer and evidence 
thereunder, which motion the court overruled, and the 
case, after further testimony offered by defendant, was 
given to the jury, and under the charge of the court, the 
following verdict was returned: ‘‘ We, the jury, find for 
the complainant the whole estate.” 

A motion was made for a new trial upon grounds num- 
bering from one to seventy-three, specifically set out 
therein, and upon each one of which, as well as upon 
numerous other grounds of exception taken pendente lite, 
it was claimed that a new trial. should be granted, but it 
was refused by the court, and the defendant excepted. 

Taking the view of the case which we do, it is deemed 
wholly unnecessary to ‘enquire into the many errors 
assigned, but to pass on those alone which must control 
and dispose of the issue presented by the record. Whether 
or not the court should have sustained the motion to dis- 
miss on the grounds first taken, it undoubtedly should 
have done.so when the complainant had submitted his 
testimony, and the motion was renewed. 

This bill was filed to recover of the administrator of F. X, 
Bingel, the entire estate of his intestate, upon the grounds 
stated by. complainant in his bill; and the question is, does 
he set out such a cause-of action, even if proved, as to 
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entitle him to a recovery? It is admitted by the bill that 
the paper writing purporting to bea will is utterly void 
and of no effect as a conveyance, but it is sought to use 
it as evidence to establish the existence of a contract, of 
which it was a part, and by which the deceased agreed, in 
consideration of the services and benefits rendered him 
by the complainant, to convey to him his entire estate, 
reserving to himself only a life interest therein. And 
upon this establishment of such contract, and the proof 
that the complainant had fully executed and performed 
his part thereof, then there should be a specific perform- 
ance decreed by the court upon the part of the adminis- 
trator of the deceased, and the whole estate conveyed to 
him in pursuance of the said contract. Conceding that 
such a contract could be enforced at all, it is nowhere 
alleged that any such was ever made, or indeed that a 
contract of any sort was actually made, by which the said 
intestate was to pay any given amount, much less his 
whole estate for the services rendered. The strongest 
allegation in complainant's bill is “that after the conva- 
lescence of said Bingel, he often conversed with your 
orator and his wife, and always expressed himselt as being 
extremely grateful for the care and attention bestowed 
upon himself and wife, saying that your orator and Mrs. 
Seyer had saved his life, and that while he could never 
adequately repay them for their great kindness and ser- 
vice, yet that he would do all in his power toward it, and 
in pursuance of this promise did make and deliver to your 
orator the writing hereinbefore referred to.” 

Even here, it is distinctly stated that the paper was not 
given in pursuance of any contract, but in pursuance of a 
promise, evidently growing out of that extreme gratitude 
for the care and attention which had been bestowed upon 
himself and wife by the complainant and his wife. A 
contract upon which a specific performance is sought must 
be certain, definite and clear, and so precise in its terms 
as that neither party can reasonably misunderstand them. 
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Even where a contract is set forth, if it be vague and un- 
certain, or the evidence to establish it be insufficient, :a 
court of equity will not interfere to grant relief. How 
very certain then it must be, that courts of equity will not 
interfere where no definite contract is alleged, and where 
too one of the parties to the transaction is dead, and can 
bring no proof with which to confront his adversary. 
Passing, however, from the pleading to the proof, we find 
that the intestate and complainant had married: sisters: 
that the former with his wife had gone as guests to the 
house of the latter, and whilst there both had fever, and 
of which the wife died; before either was sick the intes- 
tate said to the wife of complainant that he might be 
taken sick, and if he were, he desired to stay at complain- 
ant’s house, and for which he was willing to pay him well, 
to which complainant, when it was mentioned to him, re- 
plied that he could stay there if he were sick, and those 
who did not want to come could stay out, and those who 
did not want to stay could go. No other or further con- 
versation appears to have been had upon the subject, until 
about the time the intestate had recovered, when he said 
that they had done a great deal for him and that he would 
do something for them,—“I will make a will and leave you 
all my property.” Not a word, says complainant’s wife, 
had ever been said to the intestate by herself, or husband» 
to her knowledge, about recompense for their trouble 
previous to this. The will contains no words indicating 
anything but an ordinary influence operating upon the 
maker: “I give and bequeath unto my dear friend and 
brother-in-law, etc.” To the scrivener he said that he 
wished to leave all his property to the complainant and 
his wife, as he had no nearer and dearer friends than they. 
“He said nothing to me about a deed.” The complain- 
ant had no knowledge of the will, until it was read to him 
by another, soon after the departure of the intestate from 
his house. Indeed, every word and circumstance con- 
nected with this whole affair put it beyond all donbt 
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that the execution of this paper was but the free and 
voluntary act of the intestate, influenced alone by a sense 
of gratitude felt at the time, and not from any contract, 
bargain, or obligation entered into by the parties, and by 
which he was bound to have executed it. 

Admitting to the fullest extent that upon the execu- 
tion of the paper it was the most earnest wish and desire 
of the intestate to have given to the complainant his en- 
tire estate, a court of equity cannot lay its hands upon 
such a fact, with all others herein established, and decree 
a specific performance of so invalid a paper, how strongly 
soever it may have been desired by the person making it 
at the time of its execution. The absence of all those 
material elements which are necessary to decree a specific 
performance makes it simply impossible for a court of 
equity to entertain a bill for such a purpose in suck a case. 
A specific performance will be decreed in cases of con- 
tract founded upon a valuable consideration whenever it 
would be a fraud upon the party seeking it to refuse it ; 
but a court of equity will not decree specific performance 
of a voluntary agreement or gratuitous promise, except 
where possession of lands has been given under such 
agreement upon a meritorious consideration, and valuable 
improvements made upon the faith thereof. Code §3189. 
And it is this principle which distinguishes the present 
case from Maddox et al. vs. Rowe, 23 Ga., 431; and Rus- 
sell, adm’r, et al. vs. Switzer, 63 Ga., 711. 

Nor do we think that the chancellor should have re- 
tained the case for further hearing, or consideration by 
the jury, upon the allegations, and prayer for an alterna- 
tive decree for $6,000 in payment of the services and 
benefits to the said intestate by the complainant and his 
wife. 

An examination of the bill fails to show such definite 
allegations of the value of the services performed, the 
amount of the expenses incurred, or the losses sustained 
to authorize a court of equity to consider and adjudicate 
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the same. The claim for services rendered is vague and 

uncertain ; that for expenses is without an item; and that 

for the losses sustained is without specification. Had the 

pleadings, however, been technically accurate, the testi- 

mony was insufficient to warrant the verdict for the whole 

estate of the deceased as rendered by the jury. 
Judgment reversed. 


May & Co. e¢ al. vs. SIBLEY, sheriff, e¢ a/. 


1. In claim cases, the attorney causing the levy and prosecuting the 
rights of the plaintiff in 7. fa. is entitled to his fees from the proceeds 
of the property condemned, although older liens may demand and 
recover the proceeds from the immediate client of such attorney. 

(a.) Where a woman, as trustee for her children, filed a claim to 
property levied on, but subsequently withdrew such claim and; 
in her own right, claimed the proceeds arising from the sale of the 
property by virtue of a superior lien to that of the plaintiff in 7. fa., 
she will be compelled to pay the attorney’s fees of her adversary 
for bringing the fund into court before she can have it paid to her. 

(4.) If the case be prosecuted until the claimant withdraws his claim, 
and thereupon a fund is raised and brought into court, the attorney 
is as much entitled to fees as if the property had been condemned 
by verdict. 

(c.) It does not matter that the attorney contracted with his client for 
conditional fees only. The fees allowed for bringing money into 
court are not dependent on contract, but spring out of the law, and 
are such reasonable fees as the court will allow. 

2. Can a debtor, by agreement with one creditor, divide the claim held 
by the latter into small notes within the jurisdiction of a justice’s 
court, and thus expedite judgments thereon, and give them priori- 
ty over the holder of a larger claim, who has already attached the 
debtor’s property? Quere. 

(a.) The decision of a majority of the court in 60 Ga., 669, reviewed, 
and the question left open. 

(6.) If this was done by fraudulent collusion, it would certainly be ille- 
gal. 


December 19, 1882. 


Attorney and Client. Claim. Fees. Debtorand Cred- 
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itor. Fraud. Before Judge SNEAD. Richmond Supe- 
rior Court. April Adjourned Term, 1882. 


In 1878 and 1879 four attachments were levied upon a 
house and lot in Augusta, as the property of Jno. M. 
Turner, and a claim was interposed by his wife as trustee 
for her two daughters, under a voluntary deed made by 
Turner in February, 1876. The claim case was returned 
to the superior court, and as the debts upon which the 
attachments were based antedated the voluntary deed, 
and Jno. M. Turner was insolvent at the time of its exe- 
cution, the claim was withdrawn, and judgments were 
entered up on the attachments in August and October, 
1880. In October, 1879, pending the levy of the at- 
tachments, Jno. M. Turner made to his wife nineteen 
promissory notes of $100 each, based upon an alleged 
indebtedness of his to her, and for the purpose of defeat- 
ing the attachments by getting prior judgments in a 
justice’s court. These notes were reduced to judgment, 
November 4, 1879. The house and lot were sold by the 
sheriff under the attachments to Mrs. Turner for $1,325. 
In January, 1881, the sheriff was ruled in the county 
court by the plaintiffs in attachment, and answered that 
he had applied the money to the elder justice court ft. fas., 
which had been placed in his hands previous to the sale. 
Judgment was rendered in favor of the attachment cred- 
itors, and the case was taken by appeal to the superior 
court, where it came on for trial at the October adjourned 
term, 1881. 

Two issues were involved in the trial: (1.) Whether 
the attorney of the attaching creditor was entitled to fees 
from the proceeds of the property. (2.) Whether the 7. 
fas. of Mrs. Turner were dona fide liens on the property. 
It is unnecessary to set out the evidence further than to 
state that the attorney for the plaintiffs in attachment 
was employed on a conditional fee of one-third of the 
recovery. On this subject the court charged as follows: 
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“In claim cases the attorney causing the levy and prose- 
cuting the rights of the plaintiffs in 7. fa. shall be entitled 
to his fees from the proceeds of the property condemned, 
although older liens may demand and recover the pro- 
ceeds from the immediate client of such attorney,” and 
then qualified the principle as follows: “But if the 
attorney of Mrs. Turner gave notice to the attorney of the 
movants that he had obtained the justice court judgments, 
and that they would claim the fund, and the attorney of 
the movants went on and had the property sold, he can- 
not be allowed his fees out of the fund in court.” 

The jury found in favor of the respondents in the rule; 
plaintiffs moved for a new trial, which was refused, and 
they excepted. 


F. W. CAPERS; M. CUMMING, for plaintiff in error. 


H. D. D. TwiaGs, for defendants. 
JACKSON, Chief Justice. 


1. This record presents two questions: First, was the 
plaintiff in error entitled to fees for bringing the money 
into court? We think he was, because he fought the 
claim off until it was withdrawn, and then the property 
was sold, and the money brought into court and made 
the subject matter of this rule. By the statute, Code, 
$1998, when, by litigation with a claimant, money is thus 
brought in, no matter what lien takes it, the party bring- 
ing it into court by such litigation is entitled to fees. 

It does not matter that the plaintiff, who is entitled to 
the fund by superior lien, has an interest allied to claim- 
ant’s, and was really helping the claimant in the fight, 
and did not desire the property sold ; if he pursues the 
fund thus brought into court for distribution, he can get 
that only after paying his adversary for bringing it in by 
successful litigation. In this case the plaintiff in execu- 
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tion, who was held entitled to the fund, is a party in her 
own right, entitled to the money in her own individual 
right and as her own property; while, though the same 
individual is the defeated claimant, she is such claimant 
as trustee for her children. A claim is as successfully 
defeated when the claimant withdraws it, and abandons 
the field, as when a verdict is rendered. The fruit is the 
same. The property is sold and the fund in court. 

Nor does it matter that the other plaintiff, who claims 
fees, contracted with his client for conditional fees only. 
The fees allowed for bringing money into court are not 
dependent on contract, but spring out of the law, and are 
such reasonable fees as the court will allow. 

2. Inasmuch as the ruling antagonistic to these views 
necessitates the grant of a new trial, it is unnecessary to 
determine the other point. 

A majority of this court held that a large claim might 
be cut into little notes and thus expedite judgments and 
give them priority over a creditor who had actually seized 
the debtor’s property by attachment, and thus the favored 
creditor and debtor might collusively defeat the vigilant 
attaching creditor. I held the contrary opinion, and still 
adhere to it, for the reasons given in my dissenting opin- 
ion in that case. 60 Ga., 669. 

My associate, then on the circuit bench, Judge Craw- 
ford, held and holds the same view, having rendered the 
judgment which was there reversed. 

But as that was the decision of a then majority of the 
bench, we are unwilling to overrule it except by a unani- 
mous bench. 

Judge Speer, while expressing no opinion on the merits 
of the question, prefers, as he has not examined it as fully 
as would be desirable, and cannot well do so during his 
short term of service, that the point lie over for future 
decision by a full bench. It will therefore take that 
direction. 

It may be remarked, however, that where fraud may be 
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discovered lurking about the transaction, and circum- 
stances show fraudulent collusion between husband and 
wife to defeat the active creditor by an illegal or un- 
founded claim, no court, it is presumed, would uphold 
such a transaction. This court has certainly never done 
so. 

Judgment reversed. 


ATLANTA COTTON FACTORY COMPANY vs. SPEER, by 
next friend. 


[This case was argued at the last term, and the decision reserved.] 


1. A corporation acts only through its agents, and unless responsible 
for their acts is wholly irresponsible. The agent who represents 
the corporation as master over other employés for the time occupies 
the position of the corporation for such time as to such subordin- 
ates. The corporation is bound to appoint a skilled and prudent 
manager to such position, and is negligent if it employs an impru- 
dent or incompetent. person; and if, from the negligence of this 
guasz master, unmixed with negligence of his own, another servant 
or employé is injured, the corporation will be responsible. 

2. Especially was this the case where the injured employé was a child 
without access to the president or general superintendent, and who 
received her orders solely from the manager of the branch of the 
business in which she was engaged. 

(a.) It makes no difference that such subordinate manager violated the 
orders of his superior officer in placing the employé in a position of 
danger; nor does it matter that at the time the entire factory where 
the injury occurred was. under the general supervision of a watch- 
man, and that he had an altercation with the subordinate manager 
under whom the class of employés to which plaintiff belonged were 
at work, in regard to putting them in the room, in emerging from 
which plaintiff was injured. The watchman and the subordinate 
manager having settled their difference, and the employés having 
been put in the room, any negligence in so doing was imputable to 
the corporation, not to the plaintiff. 

3. The court having submitted the question of negligence to the jury, 
including all the circumstances surrounding the injury, the age of 
the plaintiff, her ignorance of her danger, the length of time she 
had been connected with the factory, and the question of contribu- 
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tory negligence, and the jury having found for the plaintiff, we can- 
not say that there was error either in the instructions of the judge 
or in the verdict. 

CRAWFORD, J., dissented. ’ 

January 16th, 1883. 


Master and Servant. Damages. Negligence. Before 
Judge CLARK. City Court of Atlanta. June Term, 1881. 


Hester Speer, by her mother as next friend, brought 
suit against the Atlanta Cotton Factory Company to re- 
cover for an injury received by her by falling through an 
opening prepared by the company for an elevator. On 
the trial, the evidence showed, in brief, the following facts: 

The factory was under the general management of a 
superintendent named Harris. Each department under 
him was in charge of a “boss,” and in each room there 
were two overseers, one of whom had charge during the 
day, the other during the hours of labor at night. Cobb 
was the night overseer of the spinning room at the time 
of the accident, and as such had control of the operatives 
in the spinning room during the hours of labor at night. 
Plaintiff was one of these operatives. The superintendent 
did not communicate directly with the subordinate em- 
ployés. The factory ran day and night, except Saturday 
nights, when it suspended work at three o’clock on Sunday 
morning, and remained inactive until Monday morning. 
After work ceased at night, the night watchman was in 
charge of the factory. On Sunday morning, April 4th, 
1880, the operatives in the spinning room ceased work 
about the usual time. Most of them went home as usual, 
but there were some children who were afraid to return 
home before daylight. Among these was the plaintiff, 
who was about fifteen years of age. They were con- 
ducted to a basement room where the employés were in the 
habit of taking coffee at night. The general instructions 
of the superintendent to the night watchman were that 
no employé should be allowed to remain in any part of 
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the factory, except this basement room, after the suspen- 
sion of work on Sunday morning. Cobb went into the 
basement room, and, finding it damp and ccld there, told 
Mattox, the night watchman, to carry the children to what 
was known as the cloth room on the second floor. The 
watchman replied that it was against orders to allow them 
in the mill, and that the company would “be coming on” 
him; that he had to obey rules, and would not have any- 
thing to do with it. Cobb responded that he would take 
the responsibility, and thereupon conducted the children 
to the cloth room.* The watchman did not actually forbid 
this, but replied as just stated. The cloth room was situ- 
ated on the second floor, and was slightly separated from 
the main body of the factory, being connected therewith 
by a passage-way some sixteen or eighteen feet in length. 
On one side of this passage-way, and outside of the direct 
line between the doors, the company was constructing 
an elevator, and for that purpose had opened a hole in the 
floor about six by eight feet in size. The carpenters em- 
ployed by the company were engaged in other work, and 
only worked on the elevator at odd times, so that its pro- 
gress was slow, and it had been under process of construc- 
tion for a month or two before the accident. Ordinarily, 
a plank was placed in front of this hole to prevent acci- 
dents, but on this particular night the precaution seems 
to have been omitted. There was some conflict in the 
testimony as to what Cobb said to the girls on putting 
them in the cloth room. He testified that he told them 
to go in and lie down on the burlap which was there, and 
not to play about the room at all or leave the room, and 
that he closed the door on going out; and this was cor- 
roborated by two or three witnesses for the defence, as to 
telling them not to go out of the room; while plaintiff 
and another witness testified that Cobb said the girls could 
go in the cloth room and play, lie down, sleep or do as 
they liked, provided they dd not get on the white cloth, 
and plaintiff stated that Cobb did not close the door. 
v 69—I10 
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After placing the girls in the room, Cobb went home. 
There was a light in the cloth room, but none in the pas- 
sage. Plaintiff had never been in the cloth room before, 
and did not know of the hole. After Cobb’s departure, 
the children began to play at hide and seek, and plaintiff, 
going out into the passage for the purpose of seeking a 
better hiding place, fell into the hole cut for the elevator 
and was seriously injured. The superintendent was sent 
for, and, arriving in about half an hour, sent the plaintiff 
home, accompanied by a doctor. 

There was some testimony on behalf of plaintiff to the 
effect that the superintendent said he had previously 
told the president that if the place was not fixed some 
one would fall through. This was denied by the super- 
intendent, who also stated that after the operatives ceased 
work on Saturday night, Cobb had no authority to let 
them go over the factory, and that no one had any busi- 
ness in the cloth room, except those who were connected 
therewith; he admitted having carried some of the chil- 
dren into the cloth room one night and allowed them to 
sleep on the rolls of burlap, but he did not think that 
Cobb was present, or that he had mentioned the fact to 
Cobb. 

There was some other testimony in regard to the ex. 
tent of the injury, etc., not material here. 

The jury found for the plaintiff three thousand dollars. 
Defendant moved fora new trial on the following grounds : 

(1.) Because the verdict is contrary to law. 

(2.) Because the verdict is contrary to evidence. 

(3.) Because the court erred in charging the jury as set 
out in the third subdivision of the charge of the court. 

(4.) Because the court erred in charging the jury as set 
out in the fourth subdivision of the charge. 

(5.) Because the court erred in charging the jury as set 
out in the fifth subdivision of the charge. 

(6.) Because the court erred in charging the jury as set 
out in the sixth subdivision of the charge. 
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(7.) Because the court erred in charging the jury as set 
out in the seventh subdivision of the charge. 

(8.) Because the court erred in charging the jury as set 
out in the eighth and ninth subdivisions of the charge. 

(9.) Because the court erred in charging the jury as set 
out in the tenth, eleventh, twelfth and thirteenth subdi- 
visions of the charge. 

(10) Because the court erred in charging the jury as 
set out in the fourteenth and fifteenth subdivisions of the 
charge. 

(Those portions of the charge excepted to are set out 
below.) 

(11.) Because the court refused to charge the jury, as 
requested by defendant in writing, before the charge be- 
gan, “If you find from the evidence that after the factory 
stopped work on Saturday night, Cobb’s authority ceased, 
and on the Saturday night that plaintiff was hurt, if you 
find from the evidence that the factory stopped work 
and Cobb’s authority had ceased, and the plaintiff with 
other girls had gone to the room in the basement, where 
defendant allowed them to stay, and that Cobb went to 
that room, and, in violation of the orders of defendant, 
invited or carried the plaintiff and other girls to the cloth 
room and left them there, telling them to remain there, 
and the plaintiff, while playing, went out of that room 
into a passage and fellinto the hole made for the elevator, 
then I charge you that she would not be entitled to recover 
in this case, even if you further find that the defendant 
was negligent in leaving the hole there.” 

(12.) Because the court refused to charge, “If you find 
from the evidence that plaintiff had no business in the 
cloth room, or in the passage where the elevator hole was, 
and that Cobb had no authority, under the rules of the 
defendant, to carry her there, then in the eye of the law 
she would bea trespasser, and cannot recover in this case, 
even if you should find that the defendant was negligent.” 

(13.) Because the court refused to charge, “If you 
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find from the evidence that by the use of ordinary care 
the plaintiff could have avoided the injury, then she can- 
not recover inthis case. Ordinary care is that care which 
prudent men exercise in their own affairs.” 

(14.) Because the court refused to charge, “If you find 
from the evidence that the plaintiff by any negligence 
-contributed to the injury, then she cannot recover, even 
if you find that the defendant was negligent.” 

(15.) Because the court refused to charge, “ Negligence 
is a question of fact for you to determine ; you will look 
to all the evidence, and if you find that Cobb put the 
plaintiff in a safe room, well lighted, and told her to re- 
main until daylight, and after he had gone she went out 
of the room into a dark passage and fell into the hole, then 
‘you are to decide whether this was negligence in her and 
whether it contributed to her falling into the hole.” 

(16.) Because the court refused to charge, “ If you find 
from the evidence that Harris, the superintendent, gave 
orders to keep the hole protected, and some co-employé, 
without the knowledge of defendant, and against its 
orders, removed the protection, and this caused the plain- 
tiff to be injured, the plaintiff cannot recover.” 

(17.) Because the court refused to charge, “If you find 
that the defendant issued orders which would have pre- 
vented plaintiff from being injured if they had been 
obeyed, and that the plaintiff, or other co-employés, diso- 
beyed their orders, and then the plaintiff was injured, she 
would not be entitled to recover, even if the defendant 
was negligent in leaving the hole unguarded.” 

(18.) Because the court refused to charge, “ The rules 
which govern in the case of mere children do not apply 
to minors who have attained to years of discretion. 
Such minors are responsible for their failure to use the 
ordinary degree of care. It is for you to determine from 
the evidence as to her age and intelligence, whether or not 
the plaintiff was a mere child and not responsible for her 
conduct, or whether she was old enough and of sufficient 
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intelligence to be responsible for her negligence. Do you 
find that she was old enough and intelligent enough to 
know that she ought not to have left that room where 
Cobb put her, telling her to remain there, and that she 
ought not to have gone into a dark passage with which 
she was not familiar.” 

The subdivisions of the charge which were excepted 
to are as follows: 

[3 Subdivision.] “ But upon the supposition that you 
might find in favor of the plaintiff some damages, and not 
by way of expressing or intimating to you an opinion that 
you ought to find any damages, I will charge you upon the 
measure of damages in this case. You should come to 
the conclusion under the principles of law I give you in 
charge, applying the evidence to them, that she is entitled 
to recover. Inthe first place, if the injury is a permanent 
one, she is entitled to recover as much damage in money 
as you may think under the law and evidence she is enti- 
tled to. You have heard the physicians testify, and from 
that, and all other evidence in the case applicable to it, 
you make up your minds as to what amount of damages 
would be reasonable and just. There is no way of arriving 
at that sort of damage, gentlemen of the jury, by measur- 
ing it indollars and cents. It is,asthe attorneys have told 
you, an injury to the manhood or womanhood of the plain- 
tiff, which renders her less able to enjoy life in all its re- 
spects. You must judge for yourselves, under the evidence, 
what that is, and for that you must fix upon some amount, 
provided that you believe that the injury exists now, and 
that it will, in all probability, forever exist—that is, that 
it will affect her, more or less, all her life. If you should 
believe, gentlemen of the jury, upon the other hand, that 
the injury is not of such a permanent character, but that 
it has existed, and yet exists, why then you would not be 
authorized to find damages, except as to the extent which 
the evidence satisfies your minds the injury is, and the 
length of time it has and will exist. There is, as I said 
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to you, no way of measuring such damages in dollars and 
cents. It is left to the enlightened conscience of an 
impartial jury, taking care to be just and reasonable, and 
not excessive or oppressive.” 

[4.] “Another element of damage is the pain and suffer- 
ing that she has endured, if you believe from the evidence 
that she has endured pain and suffering. That also is 
not to be measured in dollars and cents, but is left to 
your enlightened conscience as impartial jurors, with the 
same qualifications I gave you before. You have a right 
also, gentlemen of the jury, to allow damages, if you see 
fit, for any further pain and suffering which the evidence 
satisfies your minds that the plaintiff, from her condition, 
must inevitably suffer, as, for instance, if you believe that 
she suffered pain at first, and that she sutfers it now, and 
that from the nature of the injury she must continue to 
suffer it as long as she lives, you may add whatever you 
think is right to your verdict.” 

[5.] ““So these are the three elements: the permanent 
injury or the loss to her of her enjoyments of life or capac- 
ity to enjoy life in any respect, or in every respect, as the 
evidence may satisfy your minds; the pain and suffering 
which she has suffered, and suffers up to now, if the evi- 
dence satisfies your minds of both of these facts; and the 
pain and suffering which she will probably suffer, if 
you are satisfied of that from the nature of the injury and 
the evidence in the case.” 

[6.] “But as I said to you, whether or not she will 
recover anything at your hands will depend upon the 
principles of law which are applicable to this case, and 
which principles of law I will give you in charge, and to 
which you will apply the evidence. The principles of law 
are divided (that is, according to my conception of the 
case) into two kinds: first, in reference to the liability of 
the defendant to any one who may have been injured; 
and, secondly, to the liability of the plaintiff to this de- 
fendant (?) as one of its employés.” 
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[7.] “In the first ground, if you believe from the evi- 
dence that the defendant had in the factory a place of 
danger ; if you believe there was an elevator hole through 
which anybody might have fallen, and that it was not 
sufficiently protected, or not protected at all, at the time 
this injury occurred, then the defendant would be liable 
to any one who was lawfully in that house, and who 
should fall through that hole, and should not from the 
evidence have prevented the falling by the exercise of 
due caution, or, as the law properly expresses it, ordinary 
care and caution.” 

[8.] “ The next, as I said, is in reference to this defend- 
ant’s liability to this plaintiff as one of its employés. 
To make you understand more fully the nature of this 
relation, I should state that in the first place this de- 
fendant is a corporate body, and that it can only do and 
commit acts through its officers and agents. Whoever 
the evidence satisfies your minds was in charge of the 
whole factory, he was the first officer thereof; he was 
the commanding officer and superior to all other persons, 
whether other officers or laborers. He stands in the 
place of the corporation, and under him are all other 
grades, whether they come, or were, first, second or third 
to him, and that the evidence satisfies your minds were 
in authority there.” 

[9.] “ Well, in reference to this particular case, if you 
believe from the evidence that this plaintiff was one of 
the employés of that factory, and that Mr. Cobb (I believe 
is his name) was present, was in command over her and 
commanded her, and he himself was a subordinate officer 
of the highest officer in charge of the factory, and that it 
was the custom of the factory, recognized by the highest 
officer in charge of the factory, to allow these children or 
minor employés to remain all Saturday night until morn- 
ing, and that Mr. Cobb took these children, for their bet- 
ter protection, up into another part of the factory and left 
them there until daylight, and that while they were so 
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left there, that this plaintiff was one who was left there, 
and that she fell through the elevator hole; if you believe 
from the evidence there was such a one there, and that 
she could not have prevented that by the exercise of 
ordinary care and caution, then the defendant would be 
liable to her for whatever damages she has sustained, 
provided always, that you should believe, for this is for 
you alone to consider, that having this elevator hole there 
was an act of negligence on the part of defendant.” 

{10.] “Negligence under our law is a question of fact 
for the determination of the jury. If you do not believe 
that this elevator hole was an act of negligence, or rather 
leaving of it in the condition which the evidence satisfies 
your minds it was in, was an act of negligence, why then 
you cannot find for the plaintiff.” 

[11.] ‘‘ Because you must believe, in order to make the 
defendant liable, that it has been guilty of an act of neg- 
ligence, and in the second place, that the plaintiff is only 
entitled to recover because she has been injured by 
reason of the act of negligence upon the part of the de- 
fendant, which she could not have avoided by ordinary 
care and caution, or which she did not contribute to by 
her own negligence.” 

[12.] ‘* Now, upon this point I charge you, if she could 
have avoided it by ordinary care and caution, and fell, she 
could not recover, or, as I have charged you, that if she 
contributed to it by her own negligence, she could not 
recover. Upon the point of contributing, like all others, 
it is a question of fact for you to consider whether she 
contributed to this negligence, and was guilty of any act 
of contributory negligence which caused her fall ; whether 
she did that or not, you must look at it from the circum- 
stances of the case. You must look to her age, you must 
look to her sex, you must look to the condition of her 
employment and the necessity of her remaining there 
during the night.” 

[13.] “I say you must take everything of the nature 
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under the evidence into consideration, because they make 
one of the principal elements of the case for your con- 
sideration by which you are to test, or in part to test, 
having reference toall the evidence, whether she was guilty 
of contributory negligence. As toher age, if the evidence 
satisfies your mind that she was a minor, and if a minor, 
how old, then see if, under the circumstances in which she 
was situated, you will charge her with having contributed 
by her own negligence to this act. If you do, why she 
cannot recover under the rules of law. , If you do not, 
why then she can recover such damages as you may 
choose to allow her under the rules of law I have given 
you in charge.” 

[14.] ‘‘ The defendant invokes the rule of law that there 
can be no recovery of a master for an injury that may 
have been caused to an employé by a co-employé. This 
is the general rule, but there are some exceptions to it. 
One is, where a co-employé is in the master’s place, so as 
to have the right to command the employés under him, 
and he does so command in a matter connected with the 
master’s business, and an employé thus commanded obeys, 
and in that obedience an injury follows. Another is of 
a co-employé, by whose negligence the injury occurred, 
and who is engaged in the running of machinery; for 
instance, the person, whoever he may have been, that had 
in charge the running of the elevator and the protection 
from it of other persons; you will have to refer to these 
two exceptions.” 

[15.] “I have stated to you in order to arrive at your 
conclusions from the evidence asto whether the injury that 
occurred to this plaintiff and caused by the negligence of: 
a co-employé, who comes within these exceptions; if not 
within these exceptions, and the plaintiff here had arrived 
at the years of discretion, so that in the minds of the jury 
she would be responsible for her acts as other persons 
would be, the jury would have to treat her as being under 
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the general rule of employés and co-employés, and could 
not find for her.” 
The motion was overruled and defendant excepted. 


Hopkins & GLENN, for plaintiff in error. 


HOKE SMITH, for defendant. 


JACKSON, Chief Justice. 


The controlling question made in this case is, whether 
a minor girl, just fifteen, can recover from a manufacturing 
company damages for a fall through an unprotected hole 
made for an elevator during its construction, when she 
was left Sunday morning at three o’clock in an unlocked 
room within five feet of the elevator, by orders of the 
boss over the room where she and other girls worked, it 
being the custom of the company to keep the girls at 
work Sunday morning to that hour, and to allow them to 
remain in the factory until daylight to go home. 

The charge of the court below and the refusals to charge 
make this question when analyzed and applied to the facts 
of the case. It becomes, therefore, wholly unnecessary 
to consider in detail all the segments into which the charge 
is cut, from beginning to end, in the hope seemingly to 
find some rotten wood somewhere in the block, or to 
consider each of the various requests to charge spread out 
apparently like a net to catch something. 

As a whole, the charge and refusals to charge, or modi- 
fications of the requests asked, give the law of the case 
correctly to the jury, and the facts sustain the verdict 
they have rendered, in the opinion of a majority of the 
court. 

1. A corporation acts only through agents, and unless 
responsible for their acts is wholly irresponsible. The 
agent who represents the corporation as master over other 
employés for the time is in the shoes of the corporation, 
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and whether they fit him, and he wears them with propri- 
ety or not, is their concern, for the reason that the corpo- 
ration employs him, and puts others under him as a skilled 
and prudent manager. Itis negligent if it fail to employ 
such a one, because those others under him must be sub- 
ject to his orders and obey his directions, or the great 
purpose and end of their creation, to-wit, organized and 
systematic labor and its fruits, are at at end. If, from the 
negligence of this guasz master, this ocum tenens, unmixed 
with negligence of his own, another servant or employé 
of the corporation is hurt, it must logically follow that 
the corporation is responsible, or it can be held responsi- 
ble for no carelessness at all. From the president and 
general superintendent down to the smallest child who 
labors day or night, all the servants of this creature 
of the law, this impersonal entity, are co-employés, dif- 
fering only in the character of their work and the amount 
paid them for it. If no co-employé can recover for the 
negligence of another, it must follow that no servant of 
a corporation can recover from it, no matter what it does, 
for it does nothing except by an employé. It would be 
thus to except corporations from the rule that a master 
is responsible to his employé for torts and careless and 
reckless disregard of life and limb. It would be to endow 
the artificial person with powers which no natural person 
can possess, and to grant that artificial creature immuni- 
ties which no one of its creators can enjoy himself. It is 
not sound sense or good policy. It cannot be good law. 
2. But when these minor servants of the grand head, 
the corporation, are children, who can have no access to 
the great managers, who can receive no instructions from 
them, but who look alone and must look alone to him 
under whom they particularly work, and from whose lips 
alone the orders and behests of the corporation ever reach 
their ears, it seems to us simply monstrous to hold that 
for the wrongs and negligence of these lords of theirs they 
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cannot recover, because their lesser lords violated orders 
which superior magnates had given to them. ; 
It makes no difference, therefore, in this case, whether 
Cobb, the man under whom they worked that night, vio- 
lated his superior’s orders or not. The children looked to 
him. Him they must obey or lose their places. Nor 
does it vary the question that, after working hours were 
over, another servant of the corporation, a watchman, had 
charge generally of the factory, and that he and Cobb had 
some altercation about the latter's putting the girls in that 
room. They were put in there by the person to whom 
they were accountable. Besides, the watchman yielded 
to Cobb and permitted them to be taken to the cloth room, 
and when the matter thus terminated between the supe- 
riors, is it right to lay blame upon the children? The 
reason and sense of the matter, it strikes us, is to lay the 
blame of their going to the room to Cobb, their special 
overseer, with the final acquiescence of the watchman, 
rather than to the children. It is law, too, as we under- 
stand it. The whole reason on which the liability of the 
master for injury to his servant for carelessness of a co- 
employé who rules for the time rests, is that the master 
was negligent in employing an incompetent agent. The 
negligence must be traced to the master and put on him; 
and it is put on him when he is careless in selecting sub- 
ordinates who are entrusted with the care of others. If 
the rule of the company was to keep the children in the 
basement, and Cobb did not obey it, he was unfit for his 
trust when the watchman reminded him of that rule; if 
the watchman was clothed with power to rule Cobb, and 
did not do it, but surrendered his authority, and yielded 
to Cobb in violating the rule, he was incompetent. So 
that in either event, the negligence finds its source at last 
in the want of careful selection in the appointing power 
ot the corporation, its president or superintendent, which 
is always that negligence which binds the master in case 
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an employé is hurt by another employé who is his superior 
over any branch of business. 

3. Nordoes it matter, we think, that the children played 
in the room at hide and seek, and the plaintiff stepped out 
of the door to hide behind it, and fell in the hole. It 
was a natural supposition that they would while away the 
remaining hour or two before day. It was gross negli- 
gence in those who put them inthe room not to warn 
them of the pit-fall just out of the door. It was equal 
negligence to leave such a hole with nothing around it to 
protect unwary feet from an awful fall. The court left 
that question of negligence, under all the facts and cir- 
cumstances, to the jury, having regard in respect to con- 
tributory negligence on the part of the plaintiff to herage, 
her entire ignorance of her danger, the short time (only 
two weeks) in which she had been connected with the 
factory, and we cannot say that in so leaving it there 
was error, as negligence is always a question for the jury ; 
nor can we say that the finding of the jury is not support- 
ed by sufficient proof to uphold it. 

Whilst wise policy will beckon to this state all capital 
which may seek investment in manufacturing industries 
of all sorts, and should encourage its co-operative force in 
granting liberal corporate powers, privileges and immu- 
nities, yet the sound limbs and lives of the children of the 
state must not be left unprotected. If, in greediness for 
gain, the sanctity of the Sabbath be violated by keeping 
them at labor until three o’clock Sunday morning, an 
hour too late and dark for young girls to go immediately 
to their homes, according to the judgment and custom of 
this company itself; and if, in consequence of the imprac- 
ticability of their then leaving for home, they be permitted 
to remain until the broad light of the Lord’s day shine on 
their way, the corporation must see to it that the agents, 
whom it employs to protect and guard them, be careful 
to make them safe while within its curtilage, else it were 


> 
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better that the girls risk the rough and dark streets with- 
out, than the deeper and ruder holes within the walls of 
the factory. 

Judgment affirmed. 


Cited for plaintiff in error: Shear. and Redf. on Neg., 
92, 63, note; Wharton on Neg., 203; Code, §2972; 17 
Ga., 358; 9 Allen., 396; 33 N. Y.,642; 1 Thomp. on Neg., 
246, 308; 3 Woods, 391; 44 Ga., 251; McDonald vs. 
Eagle & Phenix Co., 68 Ga., 839; 3 Bing., 303. 

For defendant : Wood on Mas. and Svt., 544, 172, 500, 
509, 718, 721, 456, 640, 687; 49 N. Y., 255; 46 /6., 672; 
2 Lansing 506; 26 Vt., 178; 102 Mass., 572; 10 Allen, 
368; 99 Mass., 216; 17 Wal., 659; 21 Minn., 207; 22 
Kansas, 686; Cooley on Torts, 553; 3 Fosterand T., 622; 
64 Ga., 304; 15 Wall., 401; Cooley on Torts, 549, 605 ; 
102 Mass., 672; 21 Am. R., 385; 100 M.S. R., 213; I 
Ga., 195; 30 1b., 146. 


SPEER, Justice, concurred, but furnished no written 
opinion. 


CRAWFORD, Justice, dissenting. 


Hester Speer, the plaintiff in this suit, aged fifteen years, 
was an employé in the spinning room of the Atlanta 
Cotton Factory. The mill ran night and day. The 
plaintiff was a night hand. On Sunday morning, April 
the 4th, 1880, at 3 o'clock, the mill shut down, and 
the hands were discharged until Monday. Some of 
these, and among them the plaintiff, lived too far from 
the mill to return home at so early an hour, and by direc- 
tion of the superintendent they were always allowed at 
such times to occupy the basement of the building until 
daylight. To this roomthey went. The night overseer, 
or second “ boss,” of the spinning room, passing the base- 
ment, saw them lying down on the benches and some of 
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them asleep; he told them to go up into the cloth room 
where it was warmer and more comfortable. The watch. 
man, into whose care and custody the mill had passed 
when the work stopped, objected, but the overseer said 
that he would take the responsibility, and carried them 
up. He spread pallets for them, and told them that they 
might go to sleep, or they might play there till daylight, 
so that they did not get on the white cloth. The room 
was large and lit up with gas. They began to play hide 
and seek. Some hid behind the cloth, others in different 
places about the room, but the plaintiff went outside into 
the hall, where there was no light, and in search of a more 
satisfactory place, fell through an opening into which the 
company was preparing to place an elevator. 

For the damages sustained by this fall she brought suit 
against the company, and recovered a verdict for three 
thousand dollars. 

A new trial was moved and refused, and error is assigned 
thereon. 

Whilst there are many grounds taken in the motion, I 
notice such only as, in my opinion, control and dispose of 
the case. 

1. The judge among other things charged the jury: 
‘If you believe from the evidence that the defendant had 
in the factory a place of danger, an elevator hole through 
which anybody might have fallen, and that it was not suffi- 
ciently protected, or not protected at all, at the time this 
injury occurred, then the defendant would be liable to any 
one who was lawfully in that house, and who should fall 
through, unless the evidence shows you that such falling 
could have been prevented by ordinary care and caution.” 

' This charge, to my mind, is erroneous, because it dis- 
tinctly lays down the law to be that any one who was in 
the basement or the cloth room rightfully might go at 
will through the entire factory, either in light or darkness, 
whether dangerous or safe, and if hurt could recover dam- 
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ages therefor, provided he or she exercised care and cau- 
tion in passing through such ether portions thereof. 

The corporation, whilst completing its machinery or 
conveniences, might allow visitors or operatives in some, 
and yet not in all parts of their building. To be invited 
into the office, basement or cloth room by one authorized 
to do so makes it lawful to be in those rooms and in the 
house ; yet, it cannot be that such invitation gives the 
right to every part of it, and into places where no one is 
invited and none expected. If, therefore, one should go 
from a place of perfect safety, where he has been invited, 
to a place of danger, where he is not invited, and a casu- 
alty befall him, he certainly should not be allowed to 
recover his damages by showing that ordinary care and 
caution on his part in such place would not have pre- 
vented his injuries. I hold that, being at a place where 
he had neither business nor an invitation, and where his 
presence was not anticipated, and, therefore, his protection 
not provided for, his risk was his own and not that of the 
corporation. It would make, to my mind, as clear a case 
of damnum absque tnjuria as is to be found in the books. 
And such is the case. 

2. The next charge objected to which I notice is as fol- 
lows: “In reference to this particular case, if you believe 
from the evidence that this plaintiff was one of the em- 
ployés of that factory, and that Mr. Cobb(the overseer of 
the spining room) was present, was in command over her, 
and commanded her, and he was a subordinate officer of 
the highest officer in charge of the factory, and that it was 
the custom of the factory to allow the minor employés to 
remain all Saturday night until morning, and that Mr. Cobb 
took these children, for their better protection, up into 
another part of the factory, and left them there until day- 
light, and that while they were so left, this plaintiff fell 
through the elevator hole, and that she could not by ordi- 
nary care and caution have prevented it, then the defend- 
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ant would be liable for whatever damages she sustained, 
provided you believe that having this elavator hole there 
was an act of negligence on the part of defendant.” 

I do not think that this charge was authorized by the 
evidence, for, as I read it, these hands had been dismissed 
from the spinning room—had gone into the basement, the 
place assigned to them at night—that the authority of 
Cobb had ceased with their departure from his room—that 
his right to command or give direction in any way had 
been superseded by that of Mattox, the night watchman, 
who protested against it, and lastly that he gave no com- 
mand whatever. 

Conceding, however, that he had given a command, as 
indicated by the charge, it would not have been binding 
on the company, nor were the employés under the slight- 
est obligation to have obeyed it. His right to command 
ceased with the closing down of the mill and the retiring 
of his hands from their work-room. 

Nor does the evidence show that he was a subordinate 
officer of the highest officer in charge of the factory at 
the time the injury occurred. The right which he exer- 
cised was wholly unauthorized, either for himself or the 
plaintiff. The highest officer had given orders that such 
employés as remained over after work hours might be 
permitted to occupy the basement, a room provided with 
tables and benches, and where coffee was served at mid- 
night to the operatives, and to this the plaintiff had gone 
by authority; from it she was invited without the author- 
ity, without the knowledge, and without the expectation 
of the highest officer who represented the corporators of 
the factory, and against the wishes and objections of the 
officer who was in immediate charge and represented the 
corporation. 

It was the individual act of an unauthorized person, 
and for whose conduct in the premises at the time of the 
casualty the company cannot, in my opinion, under the 
law, be held responsible. 

v 69—I1 
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This factory cannot be held responsible for this injury 
unless it be guilty of such negligence towards the plain- 
tiff as to fix the blame on itself therefor. Taking the un- 
disputed testimony, then, we find that the spinning room 
was safe, and so was the basement, as against this open- 
ing for the elevator; that the duties of the plaintiff and 
the overseer of the spinning room had ended, and that 
they had been discharged until the following Monday; 
that the night watchman had entered upon his duties 
and had the control of the factory; that the over- 
seer of the spinning room, against the orders of the 
superintendent, over the protest of the officer in charge, 
and on his own declared responsibility, undertook to pro- 
vide for the plaintiff more comfortable quarters by 
removing her from the basement, a place of perfect safety, 
to the cloth room; that this was done, beds spread for her 
and her companions in this room, which was well lit up, and 
they instructed to remain there until the morning; but 
upon his leaving, the plaintiff, being in a place of safety, 
saw fit to leave it and seek another outside the room and 
in the dark, where she encountered danger and her inju- 
ries followed. 

Thus, it seems to me, that when the superintendent of 
the factory had provided the plaintiff with a perfectly safe 
place, and directed that she occupy it, if then an unau- 
thorized person carry her, against orders, to another 
place, and she is injured thereby, it is in nowise the 
fault of the factory. But even if this be not so, and it 
is held that the plaintiff's removal to the cloth room was 
authorized or justifiable, still, if she, after being told to 
remain there until morning, of her own accord saw fit to 
leave that room, where there was light, warmth, comfort 
and safety, and go out, against orders, where there was 
neither light nor safety, but where there was danger, and 
suffered thereby, the blame was her own, and she should 
not be allowed to go into other people’s pockets and take 
pay for injuries occurring from her own imprudence. 





SEPTEMBER TERM, 1882. 157 


Atlanta Cotton Factory Company vs. Speer, by next friend. 


That the place may have been a place of danger to 
others who had occasion to be there, either on duty or 
invitation authoritatively given, cannot be invoked to jus- 
tify damages to one who was there on neither. There 
were doubtless many places of danger in the factory, 
and about the premises, to one passing around in the 
darkness of the night, but to which no one was authorized 
or expected to go; yet, if a recovery can be had for this 
injury under the facts of this case, one might be had for 
any injury sustained by the plaintiff, if on the premises 
and outside of the basement room. The most that can 
be claimed for the plaintiff is, that she was a mere volun- 
teer or licensee, and such cannot recover for injuries from 
defective premises, although the same may be the result 
of negligence on the part of the owner. Wood’s Master 
and Servant, section 342. 

If the unauthorized act of a second “boss” of a spin- 
ning room ina factory, when off duty, and in disobedience 
of orders, shall render liable to damages the property of 
the stockholders for injuries occurring by reason of such 
act, then it is exceedingly hazardous to invest in such 
property. But when it is made further to appear that 
the injuries are but the result of other and further diso- 
bedience of orders by the party claiming the damages, 
and still they are given, capital must, and will, find other 
uses and employments where it will not be so easily 
reached and subjected to division. 

‘‘A master is not responsible for any act or omission of 
his servants which is not connected with the business in 
which they serve him, and does not happen in the course 
of their employment. If the act is done while the ser- 
vant is at liberty from his service, and pursuing his own 
ends, there can be no question of the master’s freedom 
from all responsibility, even though the injury could not 
have been committed without the facilities afforded to 
the servant by his relation to his master.” Shear. & Red. 
on Negligence, sec. 63. 
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‘It is the duty of the master to keep his premises, nec- 
essarily used in the prosecution of his business, in a 
reasonably safe condition, and if he fails to do so, he is 
liable to the servant for all injuries resulting to him from: 
such defects, * * * unless such defect arises or is 
not repaired in consequence of the negligence of a co- 
servant.” “Where machinery is defective, materials 
insufficient, or premises dangerous, through the neglect 
or wrongful act of a fellow-servant, the master is not re- 
sponsible, unless fault is attributable to him in the employ- 
ment or retention of such servant.’ Wood’s Law of 
Master and Servant, sections 334, 390, and authorities 
cited. 

Applying these principles of law to the facts of this 
case, we find that the act of Cobb, who was only a 
second boss in the spinning room, was not only without 
authority, and against positive orders, but at a time while 
he was at liberty from the master’s service and pursuing 
his own ends. That his relation to the master afforded 
him the opportunity to violate his orders, and indirectly 
enabled the plaintiff by her own further disobedience of 
orders to injure herself, cannot fix responsibility on the 
master. 

Even admitting that there was negligence in not 
fencing the elevator hoie; that the premises were dan- 
gerous, and that the plaintiff was rightfully there, the 
proof shows that the defect arose from the neglect of the 
carpenter, the mere wrongful act of a fellow-servant, and 
for which the master is not responsible, unless he was at 
fault in his employment or retention, and of this there is 
no pretence to be found in the record. 

If either of these servants, the boss of the spinning 
room or the carpenter, by whose acts of negligence the 
injury was occasioned, had been the “alter ego” of the 
master, to whom he had left everything, then their negli- 
gence would have been his, and he could have been held 
liable, but not otherwise. 
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Numerous authorities might be cited in support of this 
principle of law, but the case of Malone vs. Hathaway, 
decided in the N. Y. Ct. of Appeals, and reported in the 
Alb. Law Journal, vol. 13, p. 114, is so thoroughly in 
point that none other need be referred to. 

Taking all the facts of this case to be as claimed by the 
plaintiff under the proof submitted, there is, in my judg- 
ment, no liability on the defendant to respond to the 
plaintiff for her damages. The only shadow of liability 
arises upon the failure to protect the elevator hole, which 
was in a place where the plaintiff had no business, and 
no right to be, and no excuse for being. Conceding even 
that there was negligence in leaving it open, it was negli- 
gence not applicable to, or available for, the plaintiff in a 
suit for her damages. If there were negligence at all, it 
was that of the carpenter, who removed the protection on 
Saturday evening and failed to replace it. It is nowhere 
insisted in this record that he was the “a/ter ego”’ of the 
factory, its superintendent or stockholders. 

According, therefore, to my view of the facts and the 
law of this case, I think that the verdict should be set 
aside and a new trial granted. 


PLANTERS’ AND MINERS’ BANK vs. PADGETT eé ad. 


[This case was argued at the last term, and the decision reserved.] 


1. If one dealt with a company as a corporation and received notes 
from it as such, he could not afterwards, in seeking to enforce the 
contract, deny the corporate existence. 

(a.) In this case the notes were not only signed by the president and 
treasurer of the company, but a mortgage was executed to se- 
cure them ; the mortgaged property was sold thereunder and bought 
by the plaintiff. 

(<.) A judgment of a superior court incorporating a manufacturing 
company in 1872 was void. 

2. Where a creditor contracted with a company as a corporation, both 
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parties believing the corporation to exist de jure as wellas de facto, 
and with no intention at the time of giving credit toor binding the 
members individually or as partners, an action cannot be maintained 
against them on that contract as partners. 


(a.) Case in §2 Ga., 351, distinguished from this. 
December 30, 1882. 


Corporations. Contracts. Estoppel. Constitutional 
Law. Debtor and Creditor. Before Judge FAIN. Bar- 
tow Superior Court. November Adjourned Term, 1881. 


The Planters’ etc., Bank brought complaint against 
Padgett e¢ al. as partners using the firm name and style 
of “The Cartersville Car Factory and Building Associa- 
tion,” on four promissory notes. Three of these were 
dated November 25th, 1873, were due respectively at sixty 
and ninety days, and four months after date, to plaintiff, 
and were signed “ C. B. Wallace, president, per McEwen, 
treasurer.” The aggregate amount of these three notes 
was $5,785.75, with certain credits not material here. The 
fourth note was for $880.40, dated June 30th, 1874, due 
at thirty days, signed “‘ Andrew Baxter, president, C. C. F. 
& B. A.” 

The defendants filed the following pleas: (1.) The 
general issue. (2.) Mon est factum. (3.) Nul tiel part- 
nership. (4.) Estoppel, in this: that before the giving of 
the note sued on, defendants were incorporated by the 
superior court of Bartow county under the name of ‘“‘ The 
Cartersville Car Factory and Building Association.” That 
plaintiff, knowing of this incorporation, loaned the money 
for which the notes in suit were given, and received said 
notes as corporate obligations, and not as the promises of 
a partnership. (Theincorporation of manufacturing com- 
panies by the superior court was held to be unconstitu- 
tional in 56 Ga., 639.) (5.) Former recovery and estop- 
pel, in this: that the plaintiff had brought suit on the 
note for $880.40 against the association as a corporation, 
and had recovered judgment thereon, which judgment 
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stands unreversed onthe record. (6.) Payment and estop- 
pel, in this: that the association gave to the plaintiff a 
mortgage on its property, of the value of about six thou- 
sand dollars, to secure the first three notes now in suit; 
that after recovering judgment on the $88c.40 note, plain- 
tiff caused the property of the association to be levied on 
and sold at sheriff's sale, subject to their mortgage, and 
so bid it in for ten dollars. 

The following facts shown by the evidence are all that 
are material to an understanding of the decision: De- 
fendants obtained an order of incorporation from the 
superior court of Bartow county in 1872, and proceeded 
thereunder to conduct business as a corporation. In 1873 
the association as a corporation borrowed money from the 
plaintiff, and gave notes therefor'and a mortgage on the 
company’s property to secure the same. Three of these 
notes are now in suit. Subsequently, the fourth note, that 
for $880.40, was given for an accumulation of interest. 
In 1873 this last note was sued on, and judgment was 
recovered by default against the association in 1875. 
Under this judgment the lot, buildings and other prop- 
erty of the association were sold at sheriff's sale in 1876. 
When it was exposed for sale, plaintiff's attorney an- 
nounced that plaintiff held a mortgage on the property, 
and whoever bought would buy subject to such mortgage. 
He bid in the property for $10.00 on behalf of his client. 
In 1874 some negotiations passed between plaintiff and 
defendants, looking to a surrender of the mortgage by 
the former and an assumption of responsibility by the 
latter, but defendants refused to assume the indebtedness. 
There was some difference of opinion among the witnesses 
as to-the value of the property, such value being esti- 
mated at from four to eight thousand dollars. 

The jury found for the defendants. Plaintiff moved 
for a new trial on the following among other grounds: 

({1.) Because the verdict is contrary to law and evidence. 

(2.) Because the court charged as follows: ‘If the evi- 
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dence in this case shows that the plaintiff extended the 
credit in this case to The Cartersville Car Factory and 
Building Association as a corporation, and not as a copart- 
nership; and if the defendants, the stockholders in said 
association, assented to and accepted the credit to the 
said association as a corporation, and not as a copartner- 
ship, and in good faith; and if both parties then believed 
that said Car Factory and Building Association was legally 
incorporated, then the plaintiff cannot recover against 
defendants as copartners, and must look for its debts ex- 
clusively to the joint funds of The Cartersville Car Fac- 
tory and Building Association, and cannot make the stock- 
holders personally liable, as is sought to be done in this 
case.” 

(3.) Because the court charged as follows: “If the 
plaintiff and defendants both believed, at the time the 
notes sued on were made, that The Cartersville Car Fac- 
tory and Building Association was legally incorporated, . 
and if the notes were given by that Car Factory and Build- 
ing Association as a corporation, and so accepted by the 
plaintiff; and if the credit was thus extended to The Car- 
tersville Car Factory and Building Association as a corpo- 
ration, and not as a partnership; and if plaintiff accepted 
and received from said association a mortgage in good 
faith, given and intended as a mortgage by said associa- 
tion as a corporation on its supposed corporate property ; 
and if plaintiff afterwards sued said Car Factory and 
Building Association as a corporation on one of the notes 
now sued on, and obtained a judgment thereon; and had 
execution issued and levied upon said mortgaged property ; 
and had the same sold subject to plaintiff's mortgage, and 
bought in for plaintiff; and if plaintiff took possession of 
the property of said association under such sale and 
mortgage, and appropriated the same to its own use, then 
if you find these facts to be true, the plaintiff cannot re- 
cover in this case. The plaintiff cannot hold defendants 
personally liable, but must look to the joint property of 
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the association for its debt. If you find the facts enu- 
merated to be true, the plaintiff would be estopped, and 
could not recover in this case. You are to look to the 
facts and see what they are.” 

The motion was overruled, and plaintiff excepted. 


R. B. TRIPPE; CANDLER & THOMSON, for plaintiff 
in error. 


AKIN & AKIN; E. F. BEST, for defendants. 


JACKSON, Chief Justice. 


This was a suit on three promissory notes brought by 
the Planters’ and Miners’ bank against Padgett, Howard 
and others as partners, using the firm name and style of 
The Cartersville Car Factory and Building Association. 

To this the defendants pleaded they had formed no such 
partnership, but had been, before the notes were given, 
incorporated as a company by the superior court of Bar- 
tow county; that the plaintiffs dealt with the corporation 
as such, and loaned the money to the corporation, and re- 
ceived the notes as a corporate obligation, and not asa 
partnership contract. 

The jury, under the charge of the court, found for the 
defendants; a motion for a new trial was made and re- 
fused; and on its refusal on all the grounds contained 
therein, error is assigned here. 

In the view we take of the law, it is unnecessary to con- 
sider any but the vital points which control the case. 
The judgment incorporating this manufacturing company 
was void, the superior court having no such power. 55 
Ga., 639. 

The court charged that if the plaintiff dealt with the 
defendants as a corporation, and received the notes from 
the corporation for the consideration thereof, the money 
loaned, then there could be no recovery against the de- 
fendants as partners, notwithstanding the illegality of the 
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creation of the corporation. The facts are undisputed 
that they did so deal; that the contract was made with 
the corporation as such, the notes received from it as 
such ; and the controlling legal question is, can there be a 
recovery upon these facts against these defendants as 
partners. 

1. If the bank so dealt with the corporation, its corpor- 
ate existence cannot be denied by it after the execution 
of the contract. Morawetz on Private Cor. par. 142; 11 
Cushing, 285; 27 Ohio St., 343, and other cases there 
cited. In this case, not only were the promissory notes 
signed by the president and treasurer of the company, 
but a mortgage was executed to secure them; judgment 
was had on the notes against the corporation, and the 
mortgaged property was sold and bought by the plaintiff 
for ten dollars under the incumbrance of the mortgage it 
owned. Sothat it dealt with the company and recog- 
nized it as a de facto corporation in many phases of the 
transaction, and it cannot now deny its existence asa 
legal entity. 

2. Having contracted with the company as a corpora- 
tion, through its officer or agent, both parties believing 
the corporation to exist de jure as well as de facto, and 
with no intention at the time of giving credit to or binding 
the members individually or as partners, an action cannot 
be maintained against them as partners on that contract. 
It would be to make a new contract for the parties, never 
contemplated when the real contract which they made 
themselves was executed. The members never agreed to’ 
enter into the contract, either severally or jointly, and it 
is difficult to see how they can be bound by it. They 
never agreed to be bound as partners, nor did they hold 
themselves out to the world as such. ‘The contract was 
intended to bind the association in a corporate capacity 
only.” Morawetz on Priv. Corp., 141; 7 Cushing, 188; 
11 26., 83; 117 Mass., 476, and many other cases cited. 
See also 43 Ga., 187. 
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In the case in the 43 Ga., it was held that acorporation 
and partners were distinct, ‘‘not the same person,” and 
though the corporation was of the same name with the 
partnership, and did business by the same agent, before 
the date of the charter, it was not liable for a debt due 
by the partnership. There must be another contract to 
bind it. So here there should be, on the other hand, 
another contract to bind the partnership. The case is 
not precisely in point, but recognizes the two as distinct 
persons, and in that view bears upon the point. 

In 52 Ga., 351, some intimations are the other way; 
and it is said that a recovery might be had against the 
corporators as partners, but the expression is coupled 
with the words, “if for a compensation, such as the waiver 
of a mechanic’s lien, they had promised jointly to pay the 
debt’ —a new promise. 

The authorities cited from Morawetz, however, are right 
on the point, and must conclude the question. 

We conclude, therefore, that under the pleadings, law 
and facts of the case disclosed in the record, the verdict 
and judgment could not have been otherwise; and the 
judgment is affirmed. 


OLIVER vs. CITY COUNCIL OF AMERICUS. 


The charter of the city of Americus gives to the mayor and city coun- 
cil power to appoint police officers, to regulate their election, fees, 
bonds and duties, and to remove them from office fora breach, 
neglect or incapacity to discharge such duties, at their discretion. 
The city ordinances provided that policemen should be elected an- 
nually to serve for a year or until their successors should be elected 
and qualified, and that they might be fined or removed from office bY 
the council for malpractice, incompetency, etc., of which the mayor 
and council should be the sole judges. Another ordinanee pro- 
vided that the mayor and council should annually elect such police- 
men as they might deem necessary, who should serve during their 
pleasure, with power in them to increase or diminish the number, in 
their discretion : 
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Held, that for a malfeasance by a policeman, such as committing a 
battery upon a citizen with his billet, the municipal authorities 
might act either judicially by regular trial, or ministerially by sus- 
pending or discharging him. In the former case, their judgment 
would be conclusive on him; in the latter, it would not. 

(a.) The court having erred in his charge on this point, a new trial was 
properly granted. 


October ro, 1882. 


Officers. Municipal Corporations. Before Judge 
Crisp. Sumter Superior Court. April Adjourned Term, 
1882. 


Oliver brought suit against the mayor, etc., of Ameri- 
cus to recover a balance of one year’s salary as policeman 
alleged to be due him. The evidence showed that he was 
duly elected in January, 1877, to serve in such capacity 
for one year; that he qualified and properly discharged 
his duty until August 7th, 1877, on the evening of 
which date he, being off duty at the time, had an alter- 
cation with one Felder, in which he struck Felder with 
his billet, inflicting a serious wound. Among the friends 
of the stricken man considerable excitement prevailed, 
and there was talk of violence toward Oliver. The latter 
was advised by the mayor fro tem. to go to his home and 
thus avoid further trouble, which he did. Subsequently 
the mayor pro tem. informed Oliver that he might consid- 
er himself relieved until the meeting of the council. 
When the council met, they confirmed thisaction. Oliver 
was not called before the council to answer to any 
charges, and there was no investigation of his difficulty. 
The mayor told him that there would be none until the 
case was passed on by the superior court. Two resolutions 
were passed by the council: the first on August 27th, 
1877, confirming the action of the mayor, the second on 
November 5th, 1877, suspending Oliver as policeman. 

Section 1§ of the revised charter of Americus gives 
to the mayor and council power to appoint city officers, 
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regulate their election, establish their fees and salaries, 
take their bonds, prescribe their duties, and remove them 
from office for a breach, neglect or incapacity to discharge 
said duties, at their discretion. 

Section 1 of the revised ordinances provides for the 
election of officers. 

Section 3 provides that the council shall fix salaries of 
officers for the ensuing year ; that such officers shall serve 
for one year and until their successors are elected and 
qualified ; it also provides for the qualification of officers 
and for their removal by the council for a breach, neglect 
or incapacity to discharge the said duties, at their discre- 
tion. 

Section g provides for the election of a mayor pro tem. 

Section 12 gives the mayor control over the officers. 

Section 24 provides for the annual election by ballot of 
such a number of policemen as may be deemed necessary 
to serve during the pleasure of the mayor and council, 
and with the power in the latter to increase or diminish 
the number, at their discretion. 

(In this case a substitute was put in Oliver’s place im- 
mediately upon his suspension.) 

Section 25 prescribes the oath of policemen. 

Section 26 provides for their compensation. 

Section 27 defines the duties of the marshal and po- 
licemen. 

The jury found for the plaintiff. The defendants moved 
for a new trial on the following among other grounds: 

(1.) Because the court charged as follows: “I charge 
you that before they (the mayor and city council of 
Americus) could discharge the plaintiff, they must make 
a charge; they must elect whatever charge they rely 
upon, and give notice to the officer, and let him have an 
opportunity to appear and defend himself. I know of no 
law that will permit a person who is an officer, and who is 
acting in that capacity, to be discharged and removed 
from office without any notice to him of the charge 
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against him. Therefore you will look to the evidence, 
andif you find that he had no notice of the charge pend- 
ing against him, then I charge you that he would be enti- 
tled to recover.” 

(2.) Because the court charged as follows: “That 
the mayor and city council of Americus could not 
suspend him (plaintiff), and by that suspension relieve 
themselves of their contract with him, unless you find 
from the evidence that they have given some kind of no- 
tice and made some kind of charge against him.” 

(3.) Because the court refused to charge as follows: 
“ The mayor and city council may discharge an officer for 
malpractice, incompetency, habitual intoxication, ineff- 
ciency, a breach, neglect or incapacity to discharge them, 
and they, the mayor and city council, are the sole judgesin 
such cases. They cannot do this capriciously, but must 
exercise the discretion reasonably, and must act in good 
faith ; and if they, so acting, find that he is incapable to dis- 
charge his duties, incompetent, or inefficient as a police- 
man, they may discharge him. They may be mistaken in 
their conception of the law; it may be that under the 
same circumstances you would not have taken the same - 
action that they did; yet, if they acted honestly, and in 
good faith, and discharged him, then the plaintiff cannot 
recover in this case, because the officer accepted the office 
with the distinct understanding that they had this right. 

The motion was sustained, and the plaintiff excepted. 


GUERRY & SON; HINTON & MATTHEWS, for plaintiff 
in error. 


HAWKINS & HAWKINS, for defendant. 


JACKSON, Chief Justice. 


A policeman of Americus knocked down a citizen with 
his official billet in a personal altercation wholly discon- 
nected from the duties of his office; thereupon the 
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mayor pro tem. suspended him from office, and subsequently 
the city council ratified this act of suspension. There was 
no trial of the policeman after previous notice to him, but 
the act of the mayor gro tem. was purely ministerial, and 
the ratification of that act by the council was not in the 
capacity of a court, but in that of administrative officers 
of the city only. The policeman brought suit for his sal- 
ary while so suspended; the jury found a verdict in his 
favor; a motion was made for a new trial by the city, which 
was granted, and the policeman excepted. 

The controlling question is, whether, under the charter 
and ordinances of the city of Americus, the mayor, as a 
ministerial officer, may remove the policeman, and the 
city council may ratify that act officially as council and 
not sitting as a court, or whether it is necessary to try the 
policeman on due notice to him before his suspension. 

In 59 Ga., page 318, a majority of this court held that 
if a policeman was regularly tried on due notice to him, 
the judgment rendered would conclude him, but the court 
did not hold that the council might not act ministerially, 
though there may be odtter dicta leaning to that opinion. 
In 60 Ga., 109, this court held that the clerk of council of the 
city of Brunswick might be removed ministerially without 
any trial, but of course that removal would not conclude 
him on a suit for his wages. The two cases, construed 
together, evidently mean that the city authorities may act 
on such cases either ministerially or judicially; in the 
latter case their decision would conclude the officer; in 
the former it would not. The charter and ordinances of 
Atlanta and of Brunswick which regulated the cases in 
the 59th and 60th Ga. are not so broad in the grant of 
powers to the city authorities over subordinate officers as 
those of Americus, which are under consideration here. 
It would seem that by the provisions of this charter and 
these ordinances the continuance in office of policeman 
for a longer or shorter period is within the discretion and 
at the pleasure of the authorities of the city. And whilst 
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it may be that the ordinance which gives them the right 
to discharge a policeman at pleasure may stretch a little 
beyond the authority conferred by charter, yet it is per- 
fectly clear that the mayor and city council may act min- 
isterially and use their discretion in suspending or dis- 
charging a policeman before the termination of the year 
for which he was elected. 

Therefore the court erred in charging the jury that a 
judicial trial was necessary before this policeman was dis- 
charged, and in refusing to charge substantially as re- 
quested by counsel for the city. 

Indeed, it is essential to the administration of the laws 
of acity, and especially of its police government, that 
this discretion should be invested in police commissioners 
or in the mayor and city council. Where for any reason 
a policeman becomes inefficient, either from neglect of 
duty or from an imprudent exercise of power conferred 
upon him, he ought to be suspended or discharged, and 
especially ought this to be done when, made by law a con- 
servator of the peace, he makes use of the authority of 
his office and the very weapons with which that office fur- 
nishes him in redressing his own private wrongs, by using 
them to shoot or knock down an opponent in a personal 
altercation not on the line of his official duty. 

There was no error, therefore, in the grant of a new 
trial, and the judgment granting it to the city authorities 
must be affirmed. 

Judgment affirmed. 


FIELD ¢e¢ al. vs. ARMSTRONG ef al. 


. Where on a money rule there were a number of contestants for the 
fund, and one of them moved to have a portion of it applied to his 
fi. fa., it was no ground of objection to his proceeding that a third 
contestant, who had filed no issue to the movant’s claim, had died 
and his estate was not represented before the court. 

. Where‘various claimants of a fund in the hands of the sheriff have 
filed their liens with him and have been brought before the court 
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by the answer of the sheriff to a money rule, asking that they be 
required to litigate among themselves, they are parties to any liti- 
gation springing out of the distribution of the fund, and must take 
notice of all that transpires in the cause thereafter, and whenever 
their interests may be affected, they are bound, whether they take 
part or not. Therefore a judgment rendered on an issue joined 
between two of the contestants is admissible on a trial with others, 
although the latter took no part in the former trial. 

(a.) So also an agreement made between counsel in the common con- 
test that they would be bound by the trial of a certain issue, and 
filed as a part of the record, though not signed by counsel for one 
of the claimants, is presumptively notice to all the contestants, and 
admissible in the trial of the last named claimant’s rights. 

. Under the facts of this case, there was no abuse of discretion in 
allowing interest on the claim of defendant in error. 

. There was no error in the judgment of the court passing upon the 
law and facts of this case. 
December 5, 1882. 


Money Rule. Evidence. Parties. Practice in Supe- 
rior Court. Before Judge UNDERWOOD. Gordon Supe- 
rior Court. August Adjourned Term, 1881. 


In 1875 Willingham, who was plaintiff in a 7. fa. against 
J. M. Field, ruled the sheriff and called upon him to show 
why the f. fa. should not be paid. The sheriff answered, 
admitting that he had sold the lands of the defendant, 
and that there was for distribution $16,754.54. He also 
stated that Lewis Tumlin and E. E. Field bid in the prop- 
erty, but had paid no money, claiming that they had the 
oldest liens and were entitled to the fund. They were 
permitted by the sheriff to retain the fund until the case 
should be decided. 

The 7. fas. and mortgages held by these parties and by 
numerous creditors of the common defendant, which had 
been lodged in the hands of the sheriff, were returned into 
court, and the answer prayed that the claimants be re- 
quired to interplead asto the fund. The claims of Tum- 
lin and Field amounted to more than the amount bid for 
the property. 

v 69—12 





172 SUPREME COURT OF GEORGIA. 





F ield et al. vs. Armstrong ef a/. 


Willingham tendered an issue alleging that the large 7. 
fa. of Tumlin had been paid off, that the mortgages of E. 
E. Field were paid, and that said mortgages had been sat- 
isfied under a decree in Bartow superior court. Arm- 
strong, the holder of a #. fa., tendered similar issues against 
the said 7. fa. and mortgages. Issues were joined on all 
these cases. 

The case of Willingham against Tumlin was tried first, 
and a judgment rendered May goth, 1876, finding that the 
Tumlin f#. fa. had been paid off, and that Tumlin should 
receive no part of the fund until the Willingham claim was 
fully paid. The issue of Willingham against E. E. Field 
was next tried, and found in favor of Willingham, and a 
judgment was rendered postponing the payment of the 
mortgages held by Field until the claim of Willingham 
was satisfied. Both of these cases were brought to the 
Supreme Court and affirmed. (See 59 Ga., 858; 65 
Id., 440.) . 

When the case was called for trial, issues having been 
filed by E. E. Field and J. M. Field against Willingham, 
on motion of E. E. Field, the case as to Willingham was 
continued. , 

Counsel for Armstrong, another claimant of the fund, 
moved to proceed with his case. E. E. Field objected on 
the ground, among others, that Tumlin, another contest- 
ant, in his lifetime controlled the oldest 7. fa. against 
defendant ; that Tumlin had died pending this litigation, 
and ‘his administrator had been made a party; that lately 
said administrator had been removed from his trust and 
enjoined from meddling with the estate, and a receiver 
had been appointed to take charge thereof. Counsel for 
E. E. Field stated that they did not represent the admin- 
istrator or receiver, but they insisted that the entire case 
should be continued on this account. The court inquired 
of counsel whether any issue had been made on Arin- 
strong’s fi. fa., and if they knew of any reason why that 
claim was not a valid, subsisting 7. fa. Counsel respond- 
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ed in the negative, and thereupon the motion to continue 
was overruled. 

It was admitted that Armstrong had a valid fi. fa. based 
on a judgment rendered April 8th, 1867, for the sum of 
$229.84 principal ; that Willingham had a f. fa. based on 
a judgment rendered July oth, 1867; that E. E. Field and 
the estate of Tumlin held, by assignment, ff. fas. based 
on judgments rendered April 7th, 1862; that E. E. Field 
held a mortgage on the land sold, dated February 2d, 1867, 
and that he held, by assignment, a mortgage dated Feb- 
ruary 8th, 1867. 

Counsel for Armstrong tendered in evidence the record 
of the issue, verdict and judgment between Willingham 
and E. E. Field, showing that the payment of Field’s 
mortgages was postponed to the payment of Willingham’s 
claim ; also the record of the issue and judgment between 
Willingham and Tumlin, determining that Tumlin’s claim 
should be postponed to that of Willingham. Both of 
these were objected to, on the ground that Armstrong was 
no party to those proceedings. The objection was over- 
ruled, and the records were admitted. ae 

Counsel for Armstrong tendered in evidence the follow- 
ing paper, which was signed by various claimants of the 
fund, but not by Tumlin or E. E. Field: 


Bill in Whitfield Superior Court 
for injunction. 


“Field and Gray, adm’r Tumiin, 


Us. 
Willingham & Armstrong e¢ a/, 
| Rule ws. sheriff to distribute money, 
Willingham | and issue formed by Willingham 
US. | and others vs. Field mortgage, 
Roff, sheriff, E. E. Field and { Summerour f. fa. and /f. fa. be- 
administrator, ete. | longing to Tumlin’s estate called 

) the Chisolm 7. fa. 

We, the undersigned respondents in bill representing plaintiffs in 7. 
fa.lodged in sheriff's hands and mentioned in his answer to rule, do 
hereby acknowledge notice of the issues pending in said court, to-wit : 
Armstrong vs. Chisolm 7. fa.; Armstrong vs. Summerour /. fa., the 
first the property of said Gray and E. E. Field; Willingham vs. Sum- 
merour ft. fa.; also the issues of Willingham ws. the Field mortgages ; 
and we agree to take notice of any other issues and_to be bound by 
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the decision of such of the issues already or to be made, whether we 
are formally made parties or not, it being the object of this agreement 
to make the decision of one issue decisive of the rights of all parties 
claiming the fund, and to prevent multiplicity of suits and issues, and 
to bring us within the rule and decision of the Supreme Court in the 
case of Foster vs. Rutherford, 20 Ga., 668. September roth, 1878.” 

Upon this agreement, the following order was passed: 
“Ordered, in open court, in the presence of the parties 
above named, that the above agreement be entered on the 
minutes and be filed with the papers in this case.” 

Objection was made to the introduction of these papers, 
because neither Field nor Tumlin were parties thereto. 
The objection was overruled, and the papers were ad- 
mitted. 

The judge, in passing upon the case, rendered a judg- 
ment that Armstrong was entitled to have his 7. fa. paid, 
but that as the answer of the sheriff showed that the money 
had not actually been paid, no rule absolute was rendered 
against him; but Armstrong was left to his legal reme- 
dies to collect the amount due him. 

Field excepted, and assigned error on each of the above 
rulings. Neal, receiver of the Tumlin estate, joined with 
Field in the bill of exceptions. 


R. J. McCamy; C. D. McCUTCHEN; GRAHAM & 
FOUTE, for plaintiffs in error. 


W. K. Moore, for defendants. 
SPEER, Justice. 


Joseph Willingham, a judgment creditor, brought his 
rule in Gordon superior court at the February term, 1875, 
against Roff, sheriff, to answer as to the amount of a fund 
in his hands arising from the sale of certain lands of James 
M. Field, and to show cause why out of said fund there 
should not be paid to movant the amount due him ona 
certain 7. fa. which he controlled as assignee vs. James 
M. Field. To this rule the sheriff answered, “ admitting 
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he had sold said lands, and after paying all expenses there 
wasa balance of said sale of $16,764.50 left for distribution, 
when the same was paid in. That there were placed in 
his hands certain f. fas. claiming said funds, and he prayed 
these contesting claimants might litigate with each other 
as to their priorities, etc., and that the court should direct 
how said fund should be distributed.” Elias Field, one 
of the claimants, moved to continue said case as far as 
the claim of Willingham was concerned, to which claim 
he, E. E. Field, and also the defendant in 7. fa., James M. 
Field, had filed an issue, which continuance was allowed. 
Counsel for Armstrong, a judgment creditor and claim- 
ant, also then moved to proceed with his claim against 
said fund. Tothis E. E. Field objected for the reasons 
shown by the continuance of the Willingham claim, and 
for the additional reason that Lewis Tumlin, in his life, 
was one of the claimants on said fund. That Tumlin had 
died pending the litigation, and his administrator, Gray, 
had been made a party. That lately Gray had been re- 
moved and enjoined from meddling with said estate. A 
receiver on said estate had been appointed, and counsel 
did not represent said receiver. On inquiry by the court, 
it was stated that no issue had been made on the /. fa. of 
Armstrong, and they knew of no reason why it was not 
a valid and subsisting lien; on this response, the court 
overruled the motion to continue the Armstrong case, and 
plaintiff in error excepted. It was then agreed to sub- 
mit both the law and facts to the Hon. J. W. H. Under- 
wood, presiding, with right to either party to except. 

In the trial had, the court, passing both upon the law and 
facts, awarded that there should be paid out of said fund 
arising from the sale of the lands, the amount of the 7. 
fa. of Armstrong vs. Field, principal with interest to that 
date. 

Upon this finding and judgment of the court, plaintiff in 
error made his motion for a new trial, on various grounds 
which were overruled, and plaintiff excepted. The grounds 
of the motion were: 
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(1.) That the court erred in refusing to continue said 
case on the motion made. 

(2.) That the court erred in admitting in evidence over 
objection the proceedings and record thereof of an issue 
made up between Willingham and Lewis Tumlin and the 
judgment of the court rendered thereon, which proceed- 
ings and judgment arose out of a claim and issue to dis- 
tribute the same fund. 

(3.) That the court erred in admitting in evidence sim- 
ilar proceedings and record thereof and judgment thereon 
on an issue between Willingham and E. E. Field involv- 
ing the distribution of said fund. 

(4.) Further, that the court erred in admitting in evi- 
dence a certain agreement in writing, signed by various 
counsel representing creditors and claimants of said fund 
touching the distribution of said fund, which agreement 
was of record and filed with the papers on both of the 
the issues above referred to. 

(5.) There was error also assigned as to the finding by 
the court of a judgmentin favor of Armstrong, under the 
law of facts. 

Certain questions arising upon issues to distribute this 
fund have been twice before this court, and are reported 
in 59 Ga., 858; 65 Ga., 444. 

It is true, the amount in controversy is large, the cred- 
itors numerous, and the contest accordingly is keen and 
vigorous to share the wreck of what once was a good es- 
tate. Nearly eight years has this rule to distribute this 
fund been pending in the court below, and it is full time 
some results were reached looking to its division among 
these creditors. Death has begun its inroad among these 
litigants ; and under the policy insisted upon by plaintiff in 
error on his motion to continue, if recognized and ap- 
proved by this court, it will be many years before the end 
is reached. Inthe meantime, what mutations may attend 
the security and safety of this fund no human wisdom can 


foresee. 
1. In this case, when Armstrong moved to have a por- 
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tion of this fund applied to his 7. fa., E. E. Field objected, 
because Tumlin’s estate, another claimant, was not repre- 
sented before the court. How did this concern him? He 
was a Claimant on his own liens, and not on Tumlin’s. The 
question Armstrong makes is with him, not with Tumlin. 
If he can claim at all against Armstrong, it is under his 
own liens and none other. It was conceded that Arm- 
strong’s fi. fa. was valid and subsisting ; he presented it 
for payment; Field objected. Why? It could only be 
because he had superior or prior liens; and this issue 
could be determined as well in Tumlin’s absence as though 
he were present. Tumlin had filed no issue against Arm- 
strong’s lien, and none was threatened. Why then await 
for this, when the opportunity of filing such issue by Tum- 
lin and his administrator had been offered during the long 
years this litigation has been pending? We see no error 
in the court refusing to continue this issue upon the 
grounds taken. 

2. Was there error in the admission in evidence of the 
record of the issue and judgment thereon theretofore 
had in the case of Willingham vs. Tumlin, because the 
movant, Armstrong, was not a party to said judgment? 
The question presented is, in a case where all the judg- 
ment creditors are in court claiming a fund by lodging 
their liens with the sheriff, how far they are parties, and 
whether judgments rendered between certain of those 
claimants who tender and join issue are admissible for 
others who are not technically parties to such issue. 

In the case of Foster vs. Rutherford, 20 Ga.,670, Judge 
Lumpkin says: ‘‘ The better prag¢tice in all such cases, 
and the one we propose to establish, is this: The rule 
against the sheriff at the instance of any creditor makes 
the case. Let all other parties at interest who have a 
claim upon the fund be notified in writing by the sheriff 
or by the pro-movant of the pendency of the rule if taken, 
or let the creditor give like notice of his intention to 
apply, if it be not done; and thus all persons in interest 
thus notified may or may not, at their option, come in; 
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whether they do or not, they will in such case be bound 
by the judgment.’ Here all the creditors of Field 
had come in and filed their liens with the sheriff, and he 
so reported to the court. They were thus of their own 
act and answer of the sheriff made parties to any litiga- 
tion springing from the distribution of said fund, and they 
must take notice of all that transpires in the cause there- 
after, and whenever their interest may be affected they are 
bound, whether they actually take part or not. They have 
a right to be heard, to cross-examine witnesses and to intro- 
duce evidence. Why then should not a judgment ren- 
dered on an issue tendered by one of these litigants at 
least be prima facie against all the claimants of the fund? 
And in this record of the judgment between Willingham 
vs. Tumlin, in which it was determined Tumlin’s lien, 
for causes affecting it, was to be postponed to Willing- 
ham’s, which was the junior, the same reasons for this 
postponment would operate in favor of the judgment of 
Armstrong, for Armstrong’s lien is admitted to be valid 
and legal and of older date than Willingham’s. Surely 
if Willingham’s judgment of younger date has priority 
over Tumlin’s, for causes affecting the lien of the latter, 
much more would Armstrong’s have priority, it being a 
prior lien to Willingham’s. Tumlin had his hearing in 
full as against Willingham, and we see no reason, either in 
logic or law, why he is not bound by the judgment and 
the legal results thereof. 

So we also reason as to the record admitted in the case 
of the issue tendered by Willingham against the mort- 
gages on the property owned and controlled by E. E. 
Field and of judgment thereon. All these creditors had 
notice presumptively, and declared by their written agree- 
ment they would be bound by the verdict, and this was 
made a part of the record in said case, and the agreement 
was directed to be filed with the papers. The cases un- 
der which this agreement was made were in the caption 
recited in the record as the case of Field and Gray, ad- 
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ministrator, vs. Willingham and Armstrong, and the case 
of Willingham vs. Roff, sheriff, and E. E. Field. Here we 
find a written agreement, not, it is true, signed by E. E. 
Field, but taken in a case to which he was a party and 
made a part of the record thereof. Is he not presumed 
to have acquiesced therein and consented thereto, and 
does such an agreement not bind him as well as those who 
signed the same? That it was taken in acase in which he 
was a party certainly affects him with notice and of pre- 
sumptive assent thereto. 

In Atkins vs. Baker, 7 Ga., 56, it was held, “ Judgment 
creditors claiming a participation in a common fund have 
such an interest in the order of the circuit court for its 
distribution as entitles them to carry up the same by writ 
of error. 

A judge sitting to distribute a fund sits as a chancellor, 
and distributes in equity. 37 Ga., 604; 24 J/d., 146; 15 
Id.,557; 8/d.,174; 7/d., 52. In8 Ga., 358, Judge Lump- 
kin says as to the admissibility of a judgment ves inter 
alios acta, “‘ Judgments and decrees are not only evidence 
of the fact of their rendition, but of all the legal conse- 
quences resulting from that fact, whosoever may be parties 
to the suit in which it is offered as evidence. 

3. As tothe exception taken in argument here, but not 
appearing as a ground of error inthe record, “that the court 
erred in allowing to the defendant in error interest on his 
judgment up to the date of the trial then had, we can 
only say the allowance of interest was a matter in the 
discretion of the court under the facts of this case. Here 
this property was bought by the plaintiff in error and 
Lewis Tumlin in 1875, and for nearly eight years they 
have enjoyed it, and have never paid into the hands of 
the sheriff the purchase money thereof. They have been 
active parties to this long litigation cla‘ming to have pre- 
ferred liens, which have thus far been adjudged against 
them. No rule has been allowed against the sheriff as he 
has none of the funds in hand, but they still are in the 
hands of the purchasers. If the chancellor decided in 
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view of these facts, and in view of the further fact that 
the defendant in error will probably have to institute 
further proceedings to secure payment from this fund, 
we cannot say he abused his discretion in allowing interest 
on the f. fa. claiming. 1 Kelly, 38. 

In reviewing this whole record, we may well conclude, 
in the language of the able judge who pronounced upon 
one branch of it when before this court, and reported in 
39 Ga., 858, “In this case, though it involved law and 
fact, the court acted as judge and jury, and the law and 
facts are thus blended in one mass before us, and both as 
to law and facts we must give him the benefit of every 
presumption on both branches of the case, and in so do- 
ing we cannot pronounce with due legal certainty that he 
erred.” 

Judgment affirmed. 


HARBIG vs. FREUND & COMPANY. 


1. Where a defendant has been served with process issuing from a 
court of competent jurisdiction, and has had, or could have had 
his day in court, he is concluded by the judgment. He cannot by 
affidavit of illegality attack such judgment and set up defences 
which existed and could have been pleaded before it was rendered. 

2. While it is provided by the constitution of 1877 that justices of the 
peace shall sit at fixed times and places, yet when this provision is 
construed in connection with section 9, paragraph 1, it is evident 
that legislative action was contemplated to establish uniformity in 
in these courts. The act of July 21st, 1879, was passed for this 
purpose. 

(a.) The judgment in this case was rendered prior to the passage of 
the act of 1879, and was not controlled by it. 

(6.) While legislative action may not have been necessary to bring 
those counties where no local laws existed on the subject of justices 
of the peace directly under the constitutional provision, it was cer- 
tainly necessary where such laws did exist. 

(c.) This case differs from TZarpley vs. Corput, 65 Ga., 257; Fohnson 
vs. Hettman, and Stansell & Wofford vs. Hays et al., 67 Ga., 482, 
487. In each of those cases the defendant interposed his ob- 
jection to the rendition of the judgment. 


December 19, 1882. 





SEPTEMBER TERM, 1882. 181 


Harbig vs. Freund & Co. 


Illegality. Judgments. Justice Courts. Constitu- 
tional Law. Before Judge SNEAD. Richmond County. 
At Chambers. August 1, 1882. 


A fi. fa. in favor of Freund & Company vs, Harbig 
was levied on certain realty. The defendant interposed 
an affidavit of illegality on the grounds stated in the de- 
cision. The case was carried to the superior court by 
appeal, and there was submitted to the judge without a 
jury, the facts having been agreed upon and reduced to 
writing to be used on the trial. The place of holding the 
justice court from which the ff. fa. issued appears to have 
been destroyed, and a portion of the agreed statement 
supplied the place of records from that court. This por- 
tion of the agreement was, in brief, as follows: 

On May 14th, 1879, Freund & Co. began suit in the 
justice’s court of 398th District vs. George Harbig, based 
upon a note for $81.00, dated November 21, 1878. There 
was personal service May 14, 1879, and judgment by de- 
fault June 4, 1879. The summons showed defendant to 
be of said city (Augusta), county and district, and 
was returnable June 4, 1879, to the court, etc., “to be 
held on Jackson street, in the May building—the court 
house of said district.’”” Execution issued April 1, 1882, 
and, after a return of no personal property, was levied 
June 2, 1882, upon the realty in dispute. 

In addition to this, the agreed statement contained, in 
brief, the following facts: The justice who rendered the 
judgment was elected in January, 1877, for the 398th dis- 
trict, G. M., and opened his court in the rear of ‘“‘ Masonic 
Hall,” in the room used by his predecessor. There he 
held court until August or September, 1877, when he re- 
moved his office some fifty yards to a building known in 
Augusta as the ‘“ May building,” and here he remained 
until the building was burned, March 10, 1880. There 
was no order of the ordinary establishing either of these 
places or any other place as the court ground of the dis- 
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trict until March 10, 1882. When defendant was sued he 
resided in Augusta, but in the 122d district, G. M., having 
his place of business in the limits of the 398th district. 
No justice court was held within the limits of the 122d 
district, but both the justice of the peace and the notary 
public for that district held their courts within the limits 
of the 398th district. At the time this suit was brought, 
no regular monthly terms were established by the justice 
for the 398th district, nor was this done until August, 
1879. The 122d and 398th districts did not adjoin. The 
districts adjoining the 122d were the 120th and 123d, in 
each of which justice courts were held, one of them being 
outside of the city of Augusta. 

That portion of the agreement which took the place of 
the record having been read, and it having been admitted 
that defendant was personally served, plaintiff's counsel-~ 
objected to any a/iunde testimony to show want of jurisdic- 
tion. The court sustained this objection, and rejected the 
remainder of the statement of facts. On motion of plain- 
tiffs’ counsel, the court overruled the affidavit of illegality, 
and defendant excepted. 

Prior to the constitution and act of 1879, local laws 
were in force in Augusta allowing justices to hold their 
courts in any part of the city, and giving them jurisdiction 
over the entire city. Acts 1834, acts 1839, page 55, city 
code of Augusta, pages 250 and 289. 


Wm. K. MILLER, for plaintiff in error. 
J. S. & W. T. Davipson, for defendants. 


CRAWFORD, Justice. 


The levy of a fi. fa. in favor of the defendants in error 
was met by the plaintiff in error in this case, with an affi- 
davit of illegality, alleging the judgment on which it was 
founded void upon the following grounds: 

(1.) Because the justice court of the 398th district, G. 
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M., from which the said 7. fa. issued, had no jurisdiction 
over him when the judgment was rendered, as he was not 
a resident of that district, but of the 122d. 

(2.) Because the judgment was rendered at a place which 
was not the place legally appointed for holding the court 
in the 398th district, G. M. 

(3.) Because the justice court for the 398th district, G. 
M., did not sit monthly at fixed times and places as re- 
quired by the constitution of 1877. 

The case was appealed by consent to the superior court 
and there submitted to the judge, without a jury, on the 
law and facts, the latter having been agreed upon, and 
reduced to writing to be used onthe trial. Upon the call- 
ing of the case, and after the reading of the affidavit, 
plaintiff's counsel demurred to the same upon the ground 
that it sought to go behind the judgment, the record of 
which showed that the defendant had been sued May the 
14th, 1879, the record reciting him to be of the city of 
Augusta, Richmond county, and the 398th district, G. M. 
In connection with this demurrer, so much of the agreed 
statement of facts as took the place of the record of the 
case was submitted to the court, and were as follows: 
That the suit was brought May the 14th, 1879, in the 
justice court forthe 398th district, G. M.; that the defend- 
ant was personally served on that day; that the summons 
recited the fact that the defendant was of the said 398th 
district of Augusta, Richmond county; that the said sum- 
mons was made returnable to the justice court for the said 
district, to be held on the 4th day of June, 1879, in the 
May building, on Jackson street, the court house for that 
district; that the defendant did not appear or defend, 
and judgment was rendered by default against him, which 
was followed by execution April 1, 1882. 

There being no dispute between the parties as to the 
foregoing facts, the judge, after argument had, dismissed 
the affidavit of illegality, and the defendant excepted. 

1. One of the errors complained of in this ruling is 
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that the judge refused, upon the admission of the above 
facts, to allow defendant’s counsel to show by a/iunde tes- 
timony the want of jurisdiction in the court rendering the 
judgment, and upon which rested the grounds taken in 
the affidavit of illegality. 

We hold that the court committed no error in that 
ruling. For when it is examined, it will be seen that it is 
but an effort to go behind the judgment and set up mat- 
ters of defence to its rendition, which, if they really ex- 
isted, should have been insisted on by pleas and proof at 
the proper time. There can be nothing better settled 
than that where the defendant has been served and there- 
by had, or could have had, his day in court, he is conclu- 
ded. Code, §3671. 

It is also as well settled that upon an affidavit of ille- 
gality to the execution, the validity of the judgment can- 
not be attacked or inquiredinto. 8 Ga., 143; 11 /6., 137; 
59 /b., 606. 

Any defence arising before judgment must be pleaded 
before judgment. 57 Ga.,608. Todeny that a judgment 
ought to have been rendered on account of pre-existing 
facts, is to go behind the judgment; this cannot be done 
where there has been service or appearance. 63 Ga., 510. 

Authorities need not be multiplied on this point. And 
these are not to be confounded with those cases where 
illegality has been allowed to go behind the judgment, 
because the want of jurisdiction was apparent upon the 
record or the face of the papers. 

In this case, however, the jurisdiction of the person and 
subject-matter was in the court, under the general and 
local laws governing inthe city of Augusta. The civil 
jurisdiction, as appears by statute, and not shown to have 
been repealed, of each of the justices of the peace for the 
6ooth, the 398th, the 122d and the 120th districts in the 
county of Richmond, was made to extend over the whole 
corporate limits of Augusta; and each of these justices 
might issue process, award judgment and issue execution 
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in all cases of debt or contract not exceeding in amount 
the ordinary jurisdiction of magistrate’s limits, where the 
defendant resided in any part of the city of Augusta, in 
the same manner as if the defendant resided in the same 
district with the justice. 

Moreover, it appears that to these justices was given 
the power by lacal law to hold their courts at any place 
in said city which they might select. 

2. But evidently the main ground relied on as control- 
ling the case is, that the justice court for this district did 
not sit monthly at fixed times and place as required by 
the constitution of 1877. It is true that Article VI of 
the constitution deals with the subject-matter of justices 
of the peace, their jurisdiction, courts, etc., and in section 
7, paragraph 2, it is provided that they shall sit monthly 
at fixed times and places; yet it will be seen in section 
9, paragraph 1, that the jurisdiction, powers, proceedings 
and practice of all courts, or officers invested with judicial 
powers (except city courts) of the same grade or class, so 
far as regulated by law, and the force and effect of the 
process, judgment and decree by such courts severally 
should be uniform, and that such uniformity should be 
established by the general assembly. 

The act establishing this uniformity was passed July 
21st, 1879, whilst the judgment we are considering was 
rendered June 4th, 1879, thus antedating by several weeks 
the passage of the law. And in this it differs from the 
case of Fohnson vs. Heitman, decided at September term, 
1881, which was tried in one of the justices’ courts in the 
city of Savannah, in May, 1880, nearly twelve months 
after the act had been passed. These justices’ courts in 
the cities of Savannah and Augusta had local laws which 
regulated their jurisdiction, powers, proceedings and prac- 
tice, as well as their processes and judgments, and which 
the constitution of 1877 declared should be by the gen- 
eral assembly brought into harmony with the courts of 
the same grade orclass in the state. Whilst, therefore, the 
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act of the legislature may not have been necessary to 
bring those counties not having such laws directly under 
the constitutional provision above referred to, yet for 
those which did have them we think that it was certainly 
necessary. 

It is also to be noted that in the cases of Jarpley vs. 
Corput, 65 Ga., 257; Fohnson vs. Hettman; and Stansell 
& Wofford vs. Hays & Co., 67 Ga., 482, 487. the defend- 
ants appeared and pleaded before judgment, the two 
former coming up from the justice’s court by cer¢zorart, and 
the latter by appeal, whereas the plaintiff in error in this 
case, though personally served, with jurisdiction both as 
to person and subject-matter in the justice court, failed 
to appear, plead or defend the suit, but waited until the 
levy was made, and then proposed by affidavit of illegality 
to go behind the judgment and inquire into the organi- 
zation of the court and set up other defences. 

We think that his remedy cannot reach the evil of 
which he complains, and the judgment below must there- 
fore be affirmed. 

Judgment affirmed. 


DOUGLASS vs. BOYLSTON e¢ a/., surviving partners. 


1. Where an attorney at law, prior to 1868, received and receipted for 
a promissory note placed in his hands for collection, though he col- 
lected and failed to pay over the amount thereof subsequently to 
that time, the contract began from the date of the receipt, and ina 
contest between the claim of the client and the homestead right of 
the attorney’s wife and children, the former took precedence. 
CRAWFORD, J., concurred dudttante. 

2. The homestead in this case was properly granted. 

(a.) The ordinary may order money due the head of a family, to be 
paid to him, to be by him invested according to law, and when it 
has been invested and a schedule of the property has been attached, 
he may then pass a final order of exemption. This case is distin- 
guished from 65 Ga., 546; Yohnston vs. Dobbs (this term.) 


October 24, 1882, 
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Money Rule. Attorney and Client. Homestead. Con- 
stitutional Law. Before J. H. GUERRY, Esq., Judge pro 
hac vice. Randolph Superior Court. May Term, 1882. 


A fi. fa. in favor of E. L. Douglass and L. D. Mon- 
roe against R. D. Carter was levied on certain property, 
which was sold ; the money being brought into court for 
distribution, various claims were filed thereto. Among 
others Boylston e¢ a/., surviving partners, claimed that 
portion of the fund which would be going to Douglass by 
virtue of a fi. fa. against him. His wife, Mrs. Douglass, 
was made a party, and prayed that the fund be paid to 
the ordinary to be invested in a homestead for the benfit 
of herself and minor child. _Anissue was formed between 
these claimants, which was submitted to the presiding 
judge without a jury. The evidence showed, in brief, the 
following facts: . 

Prior to 1868, E. L. Douglass, who was an attorney at 
law, received from Crane, Boylston & Co., of whom Boyls- 
ton ef a/. are the surviving partners, certain claims for col- 
lection. He collected a portion of the amount due on 
them in 1869, and made a further collection in 1872. In 
1876 his clients ruled him for the amount collected, and in 
1878 obtained a rule absolute against him ; and upon this 
their 7. fa. is founded. In January, 1882, Mrs. Douglass, 
the wife of E. L. Douglass, filed her petition for a home- 
stead, alleging that her husband refused so todo. The 
schedule of property contained but two items, namely, 
the one-half undivided interest of the petitioner's hus- 
band in the money held by the sheriff, which she valued 
at one thousand dollars, and her husband’s law library, 
valued at two hundred dollars. The ordinary passed an 
order (after the usual notice, etc.,) requiring that when it 
should be ascertained what was the amount going to E. 
L. Douglass, it should be paid to the ordinary to be in- 
vested by him according to law, and when so invested a 
schedule of the property purchased should be attached 
to the application and finally allowed as exempt. 

v 69—13 
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Under these facts, the presiding judge awarded the fund 
to Boylston e¢ a/., surviving partners, holding their claims 
to be superior to the wife’s right to a homestead. To 
this judgment Mrs. Douglass excepted. 


A. Hoop, JR., for plaintiff in error. 


Jno. T. CLARKE & SON, for defendants. 


JACKSON, Chief Justice. 


1. Two questions are made in this record: First, does 
the debt or liability of an attorney at law to his client 
date from the time he receives and receipts fora note for 
collection, or from the time when he collects the money, 
so as to give the creditor and client of the attorney pref 
erence to a fund in the sheriff's hands belonging to the 
attorney, over the right of the widow and child of the 
attorney toa homestead out of it, the receipt of the at- 
torney antedating the constitution of 1868, and the actual 
collection of the money by the attorney being subsequent 
to that constitution? If the obligation of the attorney’s 
contract was incurred when he gave his receipt, it being 
before 1868, his client’s debt antedates the constitution 
of 1868,and the homestead is a nullity as to such debt, 
50 Ga., 81, and succeeding cases, following Gunn vs. Barry 
in 15th Wallace. When, then, was the date of the attor- 
ney’s contract and obligation to his client, so that the 
attorney could not set up a homestead right in property 
he had against it? Was it when he gave his receipt or 
when he got the money? 

Under the rulings of this court, it is the date of the 
contract, and not of the breach of it, that governs in re- 
spect to the priority of the creditor's claim over that of 
the homestead. 54 Ga., 551; 61 /0., 395; 63 /0., 162. The 
homestead is unconstitutional if it impair the obligation 
of the contract, and that is the principle upon which in 
15th Wallace, svpra, the supreme court of the United 
States reversed this court and held that the homestead 
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was void as to a debt prior to the time the constitution 
granted the homestead. So in 61 Ga., 395, cited above, 
this court say, on page 397, “that the material date on the 
question of impairing contracts by after legislation, is the 
date of the contract, and not the date of breaking or vio- 
lating the contract.” And it was there held that where a 
covenant bore date prior to 1868, though the breach was 
afterwards, the covenantee as creditor held such a claim 
as made the right of homestead subordinate thereto. 
So in 63 Ga., 162, it was held that even the surety to an 
administrator’s bond, executed before the constitution of 
1868, could not take homestead so as to defeat the breach 
of that bond, though the devastavit of the administrator 
did not occur until subsequently to that constitution. 

What, then, is the contract of the attorney in the case 
before us now, and when was it made, so that its obliga- 
tion would be impaired by after legislation? His contract 
is to collect this note and pay over the money collected 
to the client. The receipt for collection, without more, 
makes the contract. The breach of it is the failure to 
collect, if by the forms and process of the law it could be 
done, and by neglect or malfeasance the attorney did fail, 
or the failure to pay it over when collected. The obliga- 
tion of the contract made when he contracted with the 
client was to do these things; that obligation would be 
impaired if he were permitted by subsequent legislation 
to take a homestead for his family with this money so col- 
lected in his pocket, and the right of his family to it after 
his death is the same, no more or less, than his when in 
life, so far as homestead is concerned. 

Therefore, it appears from principle, as well as from the 
prior rulings of this court, cited supra, that the court be 
low was right in ruling as the court did on this point. 

.2. This view makes it unnecessary to rule the second 
point, but that the homestead granted in this case is valid 
and in accordance with law, there can be no doubt. The 
facts as to the mode of setting apart the homestead and 
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disposing of the money by the ordinary’s judgment in the 
cases in the 65 Ga., 546, and in Jvhnson et al. vs. Dobbs, (this 
term), are unlike those in this case. But the first point is 
controlling, and a perfect homestead in form and law can- 
not take the money from the breach of this contract, the 
contract being prior to the date of the constitution of 
1868, though the breach be subsequent to it. 
Judgment affirmed. 


‘SPEER, Justice, concurred. 
‘CRAWFORD, Justice, concurring. 


Believing as I do, that the liability of an attorney ex- 
ists without reference to his receipt, it is extremely doubt- 
ful whether the failure to pay over money collected re- 
lates back to the date of the receipt, or begins with such 
failure; hence I concur inthe judgment of the court in 
this case dudbitante. 


BENSON & COLEMAN vs. DYER. 
{On account of providental cause, Jackson, Chief Justice, did not preside in this case. ] 


1. The defendant in 7. fa. has the right to point out such part of his 
property as he may deem proper, and the levying officer is bound 
to take and sell it first, if, in his opinion, itis sufficient to satisfy the 
debt and costs ; in the absence of such pointing out by defendant. 
the plaintiff in 7. fa. may point out property, and this will serve as 
an indemnity to the sheriff. But such pointing out is not essentia 
to the validity of a levy; it is the levying officer’s duty to make 
the money on a #. fa., and when he has made a levy, the presump- 
tion is that it was legally done unless the contrary appears. Nor 
is the sheriff or constable limited to property in the possession of 
the defendant ; a levy is not rendered illegal because the property 
may be in the hands of another. Such other person may assert 
his rights by claim or action. 

. The docket of a justice of the peace should show the names of the- 
parties, the returns of the officer and the entry of the judgment, 
specifying the amount and the day of its rendition. Upon the 
trial of a claim. under_a justice court 7. fa., if the docket show no 
return of service, and there be no other proof of service or ac- 
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knowledgment thereof, the levy should be dismissed. A mere 
failure to make the entry will not, however, render the 7. fa. invalid, 
and conclude the plaintiff thereon. If it be an omission of the 
justice, he may correct it on his own motion, or he may, on applica- 
tion of plaintiff in #%. fa. and with proper proof, correct the omis- 
sion. 


November 28, 1882. 


Certiorari. Levy and Sale. Justice Courts. Before 
W. W. MERRELL, Esq., Judge pro hac vice. Carroll Supe- 
rior Court. April Term, 1882. 


A fi. fa. in favor of Benson & Coleman, against William 
Benson was levied ona horse, which was claimed by Dyer, 
On the trial, plaintiffs in 7. fa. introduced their execution 
and the entry of levy thereon, and proved that the horse 
had been in possession of the defendant in /. fa. subse- 
quently tothe rendition of the judgment. It also appeared 
that the horse was in possession of claimant at the time 
of the levy, and that the defendant in /. fa. had other 
property. 

The claimant introduced the justice court docket con- 
taining entries in regard to the suit on which the f. fa. 
was founded, and showed that no entry proving service on 
defendant was contained therein. The justice held the 
horse subject. Claimant carried the case to the superior 
court by certiorari, assigning the following errors: 

(1.) That the levy was illegal, because the property was 
not in the hands of defendant in 7. fa. when it was made, 
while he had other property from which the debt could 
be made. 

(2.) That the judgment on which the /. fa. was founded 
was void for want of service, a justice court being a court 
of limited jurisdiction, in which service must appear on 
the docket. 

The certiorari was sustained, and plaintiffs in 7. fa. ex- 
cepted. 


REESE & ADAMSON, for plaintiffs in error. 
G. W. AUSTIN; T. W. LATHAM, for defendant. 





SUPREME COURT OF GEORGIA. 


192 





Benson & Coleman vs. Dyer. 
CRAWFORD, Justice. 


The questions that came up in this case arose upon the 
hearing of a certiorart by the court below. The certiorari 
grew out of the errors alleged to have been committed 
by a justice of the peace in the trial of a claim case. 

1. The first error set forth in the cer¢zorarz is, that the 
levy was illegal, because property in the hands of a party 
not a defendant in f#. fa. was levied upon for sale, whilst 
there was sufficient property in the hands of the defend- 
ant with which to pay off the debt, and it did not affirma- 
tively appear that it was pointed out by the plaintiff in 
ji. fa. 

Section 3641 of the Code gives the defendant in f. fa. 
the right to point out what part of his own property he 
may think proper, and the levying officer is bound to take 
it and sell that first, if the same, in his opinion, is suffi- 
cient to satisfy the debt and costs; but there is no law 
which limits the sheriff, or constable, or the plaintiff in 
fi. fa., to such as may be in the defendant’s possession. 

It is the duty of the officer to make the money; and 
when he has made a levy, the presumption of the law is 
that it was legally done, unless the contrary appears. It 
is not necessary to constitute a legal levy of property in 
the hands of one not a party to the 7. fa. that it should 
affirmatively appear that the same was pointed out by the 
plaintiff in 7. fa. 

Whilst the pointing out of property by the plaintiff in 
fi. fa. is an indemnity to the sheriff, it is not essential to 
the validity of the levy. A claim to property, levied upon 
in the hands of a third party, is only one of his remedies 
against the illegal seizure thereof by a levying officer. 60 
Ga., 516. 

2. Thesecond error assigned in the certiorari is, that the 
judgment upon which the ff. fa. issued was void, because 
the facts necessary to give thecourt jurisdiction to render 
it do not appear upon the docket as required by law. 
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Upon the trial of the claim case, the docket of the 
justice of the peace was put in evidence by the claimant, 
and upon it appeared the names of the parties, the amount 
of the principal debt, the amount of the interest, the 
amount of the costs, the judgment with its date, and the 
day of the issuance of the f. fa., but there was no return 
of the officer as the law requires; and in this failure consists 
the ground upon which the claimant rested his objection 
to the validity of the execution. 

Section 457 of the Code requires not only those entries 
which did appear, but entries of the returns of the officer 
also. When, therefore, they did not appear, and no 
further proof was offered to show that services had been 
acknowledged, or that the defendant had been served 
with a summons according to law, then it was the duty of 
the court to have dismissed the levy, instead of finding 
the property subject to the execution. 

Under the various rulings of this court, we cannot hold 
that the failure of the justice to make that entry upon 
his docket renders the ff. fa. invalid, and concludes the 
plaintiff thereon. But we think that the justice might, on 
his Own motion, correct it, if it were but an omission on 
his part, or he might, on the application of the plaintiff in 
ji. fa., upon proper proofs correct it, if satisfied that ser- 
vice, or the acknowledgment thereof, should have been 
duly entered, but was neglected. 

In the language of Justice Bleckley, in 62 Ga., 683, we 
repeat that, ‘In a justice court local government is real- 
ized in its last analysis. This tribunal is our primary, 
most rudimentary organ of homerule. It is the xe plus 
ultra of judicial simplicity.” 

See also 61 Ga., 134; Jb., 388. 

Judgment affirmed. 
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VERDERY, administrator, vs. DOTTERER, trustee. 


. Where a purchaser at a sale for municipal taxes interposed a claim 
to the levy of another 7. fa. on the same property, after showing the 
ordinances of the city authorizing the assessment, levy and collec- 
tion of taxes and the issuing of executions against defaulting tax-pay- 
ers, the tax 7. fas.and deed made thereunder could be introduced 
without laying further foundation therefor. 

. A fi. fa. for taxes due the state is a lien on property superior to 
any other debt, lien or claim whatsoever. Such taxes are not only 
against the owner, but are against the property also, without refer- 
ence to judgments, mortgages, sales, transfers or encumbrances. The 
only concern as to the owner is to know against whom the assess- 
ment is to be made; but the tax and the lien therefor is against the 
property. The purchaser at such a sale acquires a title, subject 
only to the right of redemption, and is not affscted by any pre- 
existing liens or encumbrances. 

(a). The levying officer is bound to levy and sell the property in such 
way and to such extent only as may be necessary to discharge the 
taxes due and the costs. He may levy on a part of the property 
or on the whole. If it be encumbered with a mortgage, and, in his 
judgment, the equity of redemption will meet the tax liability, he 
may levy and sell the equity of redemption alone ; but if, in his 
judgment, that will be insufficient, he may levy upon the whole es- 
tate regardless of the mortgage, and the purchaser at the sale will 
get what is sold, whether it be the equity of redemption, or 
the whole estate, subject, of course, to the right of redemption. 8 
Ga., 479; 25 /d., 103; Code, §812. 

. By the act of December 18, 1847, it was provided that “all tax as- 
sessments made under the ordinances of the city council of Augus- 
ta shall have the same lien and priority as taxes due the state, ex- 
cept that they shall be postponed to the latter.” Hence the same 
consequences result from a sale for taxes due the city of Augusta 
as those due the state. 


December 19, 1882. 


Tax. Liens. Title. Augusta. Before Judge SNEAD. 
Richmond County. At Chambers. February 18, 1882. 


On September 5, 1866, A. D. Picquet gave to S. K. 
Taliaferro a mortgage (which was duly recorded) on the 
lot in dispute to secure a note of $2,500, due twenty 





SEPTEMBER TERM, 1882. 195 








Verdery, administrator, vs. Dotterer, trustee. 


years after date, with interest at seven per cent., payable 
annually, and upon default in payment of interest the 
mortgagee was to have the right to enter upon the prem- 
ises, and sell in three weeks. Picquet was the owner of 
the lot at the date of the mortgage. A rule to foreclose 
was filed June 23, 1880; rule absolute was obtained May 
10, 1881, and 7. fa. issued, and was levied May 11, 1881, on 
the lot, and Dotterer, trustee, interposed his claim. 

For city taxes due the city of Augusta for the years 
1874, '75, 76, '77 and ’78, the lot was levied on, and sold 
April 1, 1879, as A. D. Picquet’s, for $300.00, to W. S. 
Roberts, to whom the city sheriff made a sheriff’s deed, 
reciting levy advertisement, place and hour of sale, 
etc. This deed, with tax 7. fas. under which the sale was 
had, was recorded. Roberts, by quit-claim, sold for 
$378.00 to Dotterer, trustee, March 14, 1881. Title and 
possession in Picquet was admitted at date of levy of tax 
fi. fas. and sale, also that Verdery was duly appointed 
administrator, and as such was possessed of the mort- 
gage. 

On the trial, plaintiff made out a prima facie case, and 
closed. Defendant introduced the ordinances of the city 
of Augusta authorizing the assessment, levy and collec- 
tion of taxes, aid the sale of property under tax fi. fas. 
He then offered the sheriff's deed and the tax ji. fas. 
upon which it was founded, to which plaintiff objected 
until it should be shown that the power to issue said /. 
fas., make such entries and execute such deed existed un- 
der the law and under the ordinances of the city. The 
evidence was admitted. 

The judge, trying the case by consent, without a jury, 
rendered judgment for the claimant, and plaintiff except- 
ed. 


GANAHL & WRIGHT, for plaintiff in error. 


J. S. & W. T. DAvibson, for defendant. 
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CRAWFORD, Justice. 


1. The litigation in this case springs out of a contest 
between the purchaser of certain real estate in the city of 
Augusta, under several tax fi. fas. issued against the own- 
er for municipal taxes due the city, and a mortgage f. fa. 
creditor, whose mortgage is of older date than the tax /. 
fas. The mortgage 7. fa. was levied upon the land, and 
the purchaser at the tax sale interposed a claim. 

Upon the trial, the claimant put in evidence tlie ordi- 

'nances of thecity of Augusta authorizing the assessment, 
levy and collection of taxes, and the sale of property un- 
der tax fi. fas. He next offered the sheriff's deed and the 
tax fi fas. on which it was based, to which plaintiff in 
fi. fa. objected until it was first shown that the power to 
issue said fi. fas., make said entries and exccute said deed 
existed under the law and under the ordinances of the 
city of Augusta. The objection was overruled, and to 
this ruling the plaintiff excepted. 

We hold that when the claimant showed the ordinances 
of the city of Augusta authorizing the assessment, levy 
and collection of taxes, and the authority to issue execu- 
tions against defaulting tax-payers, the 7. fas themselves 
with the entries thereon, as well as the sheriff's deed 
were properly admitted. 

We think that this testimony fully met the require- 
ments necessary to authorize the introduction of the 
sheriff's deed and 7. fas., showing the sale of the land for 
the non-payment of municipal taxes. 

2, 3. But the important question to be determined in 
this case is, did the sale of the land under these tax f. fas 
divest the lien of the plaintiff's mortgage. There has 
been no ruling by this court on the naked question, un- 
complicated with other and controlling facts. 

In the 8th Ga., 479, where land was sold, under an ordi- 
nary execution against the owner, in April, and again sold 
in the following December, under a junior f. fa. for taxes 
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against the defendant in the first execution, it was held 
that the tax title took the land and divested that of the 
first purchaser. 

In the 25th Ga., 103, where there was a mortgage on 
real estate for about $1,900.00, made the year before the 
tax execution issued, and the levy was not upon the 
equity of redemption, but upon the whole property, the 
same being two tenements worth $6,000 or $7,000, to sat- 
isfy a tax fi. fa. for less than $100, it was held that the 
sale was void, and that the lien of the mortgage was not 
divested. 

Such, of course, must have been the effect of a void 
sale, and, certainly in such sale, the title to the property 
stood unaffected thereby, and this without reference to 
the rights of the mortgage creditor. But in so far as the 
rights of the mortgage creditor were concerned, it is to 
be noted that the tax f. fa. in that case was in favor of 
the city of Atlanta, whose charter provided that tax exe- 
cutions should have a lien upon property only from the 
date thereof, and the date of the tax #7. fa. was subse- 
quent to the date of the mortgage, so that, according to 
the opinion of Chief Justice Lumpkin, the equity of re- 
demption was all that really was in the mortgagor sub- 
ject to sale under the city tax fi. fa. against him. 

The decision, however, does not seem to rest alone 
upon that ground, but also upon the liability of the mort, 
gagee to pay the tax, under the law as it existed at that 
time, whenever the same was not paid by the mortgagor. 
The section of the tax law, so providing, was set out in 
full in the opinion, and in it occurs this passage: “‘ And in 
case any person who has mortgaged estate, real or per- 
sonal, shall neglect or refuse to pay the tax for the 
same, the mortgagee shall be liable to pay the same.” 
This provision of the law, however, is no longer of force, 
for in the revision of this section of that act, the codifiers 
have confined this liability alone to mortgagees holding 
mortgages made to avoid the payment of taxes. Had it 
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simply been omitted from the Code, it might have been 
held still to be of force, but having revised and changed 
it, it is the law as it now stands in the Code, §$813, 814. 

If, however, the tax 7. fa. had been in favor of the state, 
it would have been superior to any other debt, lien or 
claim whatsoever, and the whole property would have 
been subject, if necessary, to the payment of the tax. 
Code, $812. 

Taxes due the state are not only against the owner, but 
against the property also, and that without reference to 
judgments, mortgages, sales, transfers or incumbrances of 
whatsoever nature or effect. The only concern as to an 
owner at all, is merely to know against whom the assess- 
ment is to be made, whilst the tax itself,and the lien 
therefor is against the property. The state’s lien for 
taxes overrides all others, and follows the property into 
the hands of whomsoever it may go. 

If the property itself is subject, it must pay the taxes 
for which it is liable, regardless of the interest of any and 
all persons therein. 

Having then this superiority over every other interest 
and claim, whenever it is sold for the payment of taxes 
due the state, the purchaser gets a title subject only to the 
right of redemption, and if not redeemed within the time 
prescribed by law, it becomes as absolute as a grant from 
the state could make it. We hold that the levying offi- 
cer is bound to levy and sell the property in such way and 
to the extent only that may be necessary to discharge the 
taxes due and costs. Hence he may levy ona part of the 
property, or the whole; and if it be encumbered bya 
mortgage, and in his judgment the equity of redemption 
will meet the tax liability against it, then he may levy 
and sell the equity of redemption alone, but if in his judg- 
ment that will be insufficient, then he may levy upon the 
whole estate regardless of the mortgage, and the purcha- 
ser at the sale will get just exactly that which is sold, 
whether it be the equity of redemption or the whole 





SEPTEMBER TERM, 1882. 199 


Verdery, administrator, vs. Dotterer, trustee. 





estate, subject of course to be redeemed as provided by 
law. 

If the sheriff has power only to sell the equity of re- 
demption, where there is a mortgage of older date than 
the day on which the tax liability begins, and that mort- 
gage should be for an amount greater than the value of 
the property, then there would be in reality nothing to 
sell, anda return of zulla bona would necessarily follow. 
No tax fi. fa. could issue against a dona fiae mortgagee, 
for there is no authority of law now to charge him with 
the payment of the taxes. His mortgage is but a lien, 
and the title isin the mortgagor. A tax fi. fa. can no 
more issue against a dona fide mortgage creditor because 
of his lien on the property than it could against a judg- 
ment creditor because of his lien. 

The burden of taxes upon property comes with each 
succeeding year ; of this important fact all persons must 
take due notice, and creditors with liens are as fully 
charged with that notice as are the holders of titles. They 
stand upon no better basis than owners, and as their rights 
are in like jeopardy, they are bound to protect them in 
like manner. If this be not so, all mortgages antedating 
the day of assessment of property give a prior if nota 
higher lien, without the authority in the tax collector to 
sell except subject thereto. This rule of law would 
answer very well where the value of the whole estate ex- 
ceeded the mortgage liability by an amount sufficient to 
discharge the taxes. But where the mortgage liability 
was greater than the value of the property, there would 
be nothing to sell. Indeed such a construction of the 
law would leave no existing remedy by which taxes could 
be collected upon property thus heavily mortgaged. The 
equity of redemption in such cases of course would be 
valueless. 

If we are right, then, that the lien of the mortgage is 
divested, if the property sold was for taxes due the state 
and not redeemed, the same result follows as to taxes due 
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the city of Augusta. By the act of December 18, 1847, 
it was provided that, ‘all tax assessments made under the 
ordinances of the city council of Augusta, shall have the 
same lien and priority as taxes due the state, except that 
they shall be postponed to the latter.” 

And we have seen, as stated above in the case cited 
from the 8th Ga., 479, that where there was a contest be- 
tween an absolute dona fide purchaser at sheriff's sale, and 
the purchaser at a tax sale, the latter had the superior 
title. Whether the taxes be due for one year, as in that 
case, or for five, as in this, does not and cannot change 
the governing legal principle. If, therefore, the lien of 
the judgment creditor, and the title of the purchaser at a 
fair sale by the sheriff must yield, there can exist no legal 
reason why the mortgage lien should not likewise. 

If it does not, we say, in the language of Justice Nisbet, 
in the case just cited, “‘then the state has devised an in- 
genious piece of statutory mechanism for the purpose of 
entrapping her citizens.’ 

The lien for taxes exists by public law; the right to 
sell property for their payment exists by public law; the 
right of redemption within a specific time exists by pub- 
lic law; that the failure to redeem perfects the title in the 
purchaser, exists by public law; and all persons failing to 
protect their rights according to law must abide its judg- 
ments when pronounced against them for such failure. 

Judgment affirmed. 


THE CENTRAL RAILROAD vs. GLEASON & HARMON. 


1. Wherea railroad company had a cotton yard which had been planked 
over for public use in the removal of cotton, it was the duty of the 
company to keep such yard and flooring in good order for that pur- 
pose, to the extent and limit of such use; and if it be made to ap- 
pear that damage to property has been occasioned by the negligence 
of the company in not keeping such yard in repair, so as to be safely 
used by those engaged in the removal of cotton therefrom, the 
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company would be liable, unless its agents exercised all ordinary 
and reasonable care and diligence to prevent such damage. If both 
the company and the property owner, or his agent, were at fault, 
the doctrine of apportionment of damages would apply. 

(a.) If the company did keep the yard in proper repair for the purpose 
of hauling, and the damage occurred by reason of the property 
owner, or his agent undertaking to use a part of the yard not de- 
signed for that purpose, or arose from want of ordinary care to 
avoid the injury, either in the manner of driving or in his conduct 
at the time of the injury, there could be no recovery. 

(4.) The charge of the court in regard tocontributory negligence was 
right as far as it went; but after stating the liability of the com- 
pany, he should have added that it existed unless the agents had 
exercised all ordinary and reasonable care and diligence to prevent 
the injury. 

. One issue being whether the cotton yard was negligently out of re- 
pair, there was no error in allowing evidence of repairs which were 
made at the place where the injury occurred, although made after 
it happened. Whether they should have been made before or were 
rendered necessary by the accident, was a question for the jury. 

. The judge of the city court of Savannah has power to hear and 
determine all civil cases of which said court has jurisdiction with- 
out a jury, where no jury is demanded, but it is not obligatory upon 
him to do so. 


January 30, 1883. 


Railroads. Damages. Negligence. Actions. Charge 
of Court. Evidence. Savannah. Before Judge Har- 
DEN. City Court of Savannah. February Term, 1882. 


Reported in the decision. 


H. C. CUNNINGHAM; A. R. LAWTON, Jr., for plaintiff 
in error. 


CHARLTON & MACKALL; N. C. COLLIER, for defend- 
ants. 


CRAWFORD, Justice. 


This suit was brought to recover damages for the loss 
of a mule killed in the cotton yard of the Central Rail- 
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road and Banking Company, through the alleged negli- 
gence of said company. On the trial the jury returned a 
verdict for the plaintiff for the sum of one hundred and 
sixty dollars. A motion was made for a new trial on the 
several grounds set out therein, which was refused by the 
court, and the defendant excepted. 

The damage sustained by the plaintiff below, as stated, 
occurred in the cotton yard of the Central Railroad Com- 
pany in thecity of Savannah. Drays are used to remove 
the cotton from this yard, and that they may move about 
in the same easily, it is covered with planking. There are 
five tracks running through it, and are known as A, B, C, 
D, and E, and all of which except E. are covered. On 
the day the injury complained of occurred, plaintiff's 
driver loaded his dray immediately north of D track, 
where there is usually an open passage-way out, but on 
account of other drays blocking this way, he drove across 
D, and the two right wheels of his dray went off the 
planking just by Ettrack. That the wheels might rise 
again upon the planking, he whipped the mules to make 
them pull; it was just after a rain; the planks were wet 
and slippery, and one of the mules slipped and fell, catch- 
ing one of his feet in the open space between the iron 
rail of the track and the planking which seems to have 
been left for the flange of the car wheels. In the effort 
to extricate the foot caught, he unfortunately got in an- 
other, and whilst aid was being rendered to relieve him, he 
broke it, and soon afterwards died. 

The testimony further shows that the part unplanked 
is not intended for the passage of drays, that the plank- 
ing is not as close to the rails at the point where the injury 
occurred as at others; that by reason of the dampness 
there, repairing has to be done oftener, and that the plank 
was much worn, though it appeared to be new. The fore- 
going constitute the material facts shown by the proof. 

(1.) The first ground of the motion for a new trial was 
because the court refused to charge as requested by the 
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defendant: “If you find that the plaintiffs and defendant 
were both at fault in this case, however negligent the de- 
fendant may have been, yet if the negligence of the 
plaintiffs or their agents contributed to the injury, they 
are without remedy, and you must find for the defendant.” 

(2.) The second was because the court erred in charging 
the jury: “If you find that both the plaintiffs and 
defendant are at fault, then you are to consider the cir- 
cumstances of the case, and apportion the loss between 
them, according to the amount of negligence attributable 
to each, and in proportion thereto. The rule of the com- 
mon law was that if the negligence of the plaintiff con- 
tributed to the injury, then he could not recover. But 
our Code has changed this, and lays it down that although 
the plaintiff's negligence may have contributed to the in- 
jury, yet if the defendant wasalso negligent, the plaintiff 
can recover damages in proportion to the amount of the 
blame attributable to the defendant.” 

1. The real question made by the charge given, and the 
charge refused is, whether sections 3033, 3034 and 3036 
of the Code cover such a case of injury as that disclosed 
by this record. Though these clauses have been repeat- 
edly under the consideration of this court, they have never 
been construed, so far as we can find, except in connec- 
tion with injuries caused by the running of the trains, or 
for damage actually committed by one then in the em- 
ployment and service-of the road. The case of Thomp- - 
son vs. The Central Ratlroad and Banking Company, 54 Ga., 
509, rules that a railroad company is liable for injuries 
done by the negligence or misconduct of other employés 
of the company, whether such injuries are connected with 
the running of the trains or otherwise. The person, how- 
ever, who was injured in that case was a switchman and 
servant of the road; those whose carelessness injured him 
were also laborers engaged in carrying iron from one point 
to another in the yard of the defendant at the time of the 
injury. So that it is different in its facts from the one 
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before us, in that the damage was done by the employés 
themselves, and by the negligent manner in which they 
were performing their work at the time of the injury. 

We think that the ruling of the court in that case was 
fully authorized by section 3033 of the Code. 

We find also that in the case of Lindsey vs. The Central 
Railroad and Banking Company, 46 Ga., 448, it was held 
that damages might be recovered from a railroad company 
where one had been pushed off its car and injured, if it 
were shown that the person who did the act was an em- 
ployé.or servant of the company at the time the act was 
done. See also 58 Ga., 216. 

But in this case, whilst we do not decide whether or not 
the injuries sustained by the plaintiffs below bring them 
within the right of recovery under the words “or for 
damage done by any person in the employment and ser- 
vice of such company,” inasmuch as the negligence com- 
plained of did not occur at the time of the injury, yet we 
do decide that if it is made to appear by proper proof 
that they have suffered damage to their property by the 
negligence of the company in not keeping in proper repair 
their cotton yard so that the same may be safely used by 
those who are engaged in the removal of the cotton there- 
from, that it would be liable, unless the company should 
make it appear that their agents had exercised all ordinary 
and reasonable care and diligence to prevent such damage. 

To this conclusion we come, because it has been ruled 
repeatedly by this court that sections 3033, 3034 and 3036 
should be generally construed together, and in doing so 
reach the full measure of the rights and liabilities of the 
parties under their provisions. 

Taking this view of the case below, we hold that the 
judge did not err in his refusal to charge as requested by 
the defendant, norin the charge given so far asit went, but 
that he should have added to the same, after stating the 
law of contributory negligence, that this liability of the 
company existed unless it should make it appear that 
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their agents had exercised all ordinary and reasonable 
care and diligence to prevent the injury. 

And looking at the fact that this damage was sustained 
in the cotton yard of the defendant, which had been 
planked over for public use in the removal of cotton, and 
which it was the duty of the company to keep in good 
order for the safety of the public for that purpose, to the 
extent and limit of such use, vet if this were done and 
the plaintiffs suffered the damage complained of by under- 
taking to use a part of the yard not designed for that pur- 
pose, or by a want of ordinary care to avoid the injury, 
either in the manner of the driving or the treating the 
mules at the time of the injury, then they could not re- 
cover, and the court should have socharged the jury. 17 
Ga., 137; 19 Ga., 440; 58 Jd., 238. 

2. Upon the third and fourth grounds of the motion for 
a new trial, we do not see that the court erred in allowing 
the plaintiffs to prove the repairs done to the place where 
the injury was sustained, because such repairs were made 
after it happened. Whether it shows that they ought to 
have been made before, or that they were made necessary 
by the accident, was proper matter for the jury to consider. 

3. The only additional ground necessary for us to no- 
tice is, whether the authority given to the judge of the 
city court of Savannah, to hear and determine all civil 
cases of which said court has jurisdiction, is mandatory 
upon him where no demand for a jury is made by either 
of the parties. . 

If it had been the purpose of the legislature by the act 
conferring this power, to have required him to try all 
causes in his court where there was no demand for a jury, 
then the act would have read: “ The judge of said city 
court shall hear and determine all civil causes of which 
the said court hasjurisdiction. * * * Provided always, 
that either party in any cause shall be entitled to a trial 
by a jury upon entering ademand therefor, etc.”” But the 
act simply says that the judge shall “have power and 
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authority to hear,” etc., which words in our judgment 
might, and doubtless would have been omitted, had it 
have been the purpose of the act to repeal the law as it 
stood before, and have made it the imperative duty of the 
judge to hear and determine the cases brought to his court 
wherever a jury was not demanded. 

As the words used confer a mere permissive grant of 
power to the judge, we are unauthorized to extend their 
meaning and legal effect to the end that they shall be 
made compulsory upon him. 

Judgment reversed. 


MURCHISON vs. SERGENT. 


1. Sections 2117 and 2120 of the Code, which provide that a guest at 
an inn must comply with all reasonable rules thereof, and that the 
inn-keeper may adopt reasonable regulations for his own protec- 
tion, the publication of which to the guests binds the latter toa 
compliance therewith, are to be construed in connection with sec- 
tion 2119 in order to determine the mode of publication; and so 
construed it is necessary to post such regulations. That there was 
upon the register on which a guest wrote his name a notice that 
“all moneys, jewels, coats, valises and other valuables must be left 
at the office, and checks received for them, otherwise the proprie- 
tor will not be responsible for any loss,” would not amount to pub- 
lication, and the register was not admissible as showing such pub- 
lication. 

(a.) At common law an inn-keeper, like a carrier, was an insurer of 
the goods of a guest. Under the Code the inr-keeper is bound to 
use extraordinary diligence ; he may give notice of reasonable reg- 
ulations; and negligence of the guest himself, of which the loss is 
a consequence, is allowed as a defence. 

(4.) If the register was notice at ail, it could not be reasonably applied 
to a guest occupying a room in the house and leaving therein, on 
retiring, his clothing, watch, traveling baggage and money carried 
with him for traveling expenses. 

(c.) Such entry on the register not being sufficient to affect the rights 
or duties of the guest, was not admissible to show the negligence 
in him 
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. There being no evidence of notice to the guest, a charge based on 
the existence thereof was without foundation in evidence. 

. In the absence of notice of some reasonable regulation of the inn, 
there was no sufficient proof of negligence on the part of the guest 
in this case torebut the presumption against the landlord, 

(a.) Had legal notice been published requiring the deposit of valuables, 
it would not apply to a watch of reasonable value worn by a guest 
occupying a room, or to a reasonable sum had by him for the pur- 
pose of paying his traveling expenses. 

(4.) In the absence of notice of a rule of the inn requiring a guest 
occupying a room to lock and bolt the door, a failure to do so does 
not amount to legal negligence at common law. 

February 6, 1883. 


Inns. Damages. Negligence. Chargeof Court. Be- 
fore Judge HARDEN. City Court of Savannah. Novem- 
ber Term, 1881. 


Reported in the decision, 


N. C. COLLIER; CHARLTON & MACKALL, for plaintiff 
in error. 


J. J. ABRAMS; GARRARD & MELDRIM, for defendant. 
JACKSON, Chief Justice. 


The plaintiff in error sued the defendant to recover 
some five hundred dollars of .money and the value of a 
gold watch and chain, which sum of money, together 
with the watch and chain, was stolen from the plaintiff 
whilst lodging at the hotel of defendant and asleep at 
night in the room he occupied as a guest. The jury 
found for the defendant, and on the refusal of the city 
court of Savannah to grant the plaintiff a new trial on 
the grounds set out in his motion therefor, he brings the 
case to be reviewed here. 

The facts briefly are that the plaintiff and his wife were 
on their bridal tour, and remained a few days at the 
Screvén house in Savannah. The plaintiff on retiring to 
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bed laid his clothing, watch and chain, and pocket book 
containing the money, with the clothing on a lounge 
in the room: and in the morning while dressing he dis- 
covered his loss. He testified that he locked and bolted, 
as he thought, the door of his chamber on retiring, but 
in the morning ascertained that the bolt did not work 
and could not penetrate more than one-sixteenth of an 
inch, and was worn so as to be insecure. A guest who 
had occupied the same room a short time before also 
testified to the insecurity of the bolt, going into detail 
in regard to repeated efforts to bolt the door on his part 
whilst occupying the room, and after many efforts and the 
exercise of a good degree of strength and skill, his suc- 
cess at last in making the bolt enter an eighth of an 
inch—positively swearing to its insecurity. A former 
employé of the house testified also to the insecurity of 
the bolt on the door of this room. 

On the other side, the proprietor of the hotel and the 
defendant in this suit, with his clerk, and two or three 
detectives employed by him, swore that the lock and bolt 
were perfectly good, and that the plaintiff said to them 
that he was uncertain about having locked the door, but 
knew he had not bolted it. The proprietor admitted that 
he had changed the notice in some of the rooms. It was 
testified by the plaintiff and wife that there was no notice 
of any sort on their door or intheir room when they went 
to breakfast, but after their loss was known, on their re- 
turn after breakfast, they found.one posted on their door. 

The motion for a new tria] is based on grounds which 
may be reduced to three: first that the register of the 
hotel where the plaintiff entered his name was admitted 
illegally in evidence; secondly, that the charge of the 
court on the subject of notice was erroneous; and thirdly, 
that the verdict is not supported by the evidence and is 
against the law of the case. 

1. Wasthe register properly admitted as evidence? 

The notice therein is as follows: 
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“Screwen House, Savannah, Ga. For good delivery 
inquire at the office. 

Guests without baggage please pay in advance. 

All moneys, jewels, coats, valises and other valuables 
must be left at the office and checks received for them, 
otherwise the proprietor will not be responsible for any 
loss.” 

The statute law of this state declares that, “ An inn- 
keeper is a depository for hire, but from the peculiar 
nature of his business his liability is governed by more 
stringent rules,’ Code 2115; that is to say more stringent 
rules than other depositaries for hire provided for in pre- 
vious sections of the Code in the same articleon deposits. 

“An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guests intrusted to his care 
and is liable for the same if stolen, where the guest has 
complied with all reasonable rules of the inn.’’ Code, 
§2117. 

“It is not necessary to show actual delivery to the inn- 
keeper. Depositing goods in a public room set apart for 
such articles, or leaving them in the room of the guest 
* *# © * is a delivery to the innkeeper * @ *.” 
Code, §2118. ; 

“The innkeeper may provide an iron safe, or other place 
of deposit for valuable articles, and by posting a notice 
thereof may require his guests to place such valuable 
articles therein, or he will be relieved from responsibility 
for them.” Code, §2119. 

“In case of loss the presumption is want of proper 
diligence in the landlord. Negligence or default by 
the guest himself, of which the loss is a consequence, is a 
sufficient defense. The inn-keeper cannot limit his lia- 
bility by a public notice; he may adopt reasonable regu- 
lations for his own protection, and the publication of such 
to his guests binds them to comply therewith.” Code, 
§2120. 

This is the statute law of this state. It is unnecessary 
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to go elsewhere to ascertain the law of this case and to 
apply it to the facts. It may be well tosay, however, that 
at common law the rule was perhaps more stringent, yet 
substantially is very much the same. It was that an inn- 
keeper, like a common carrier, was an insurer of the goods 
of his guest, and he could only limit his liability by express 
contract or notice. Kent’s Com., vol. 2, 8th ed., 772, 
Marg. p. 594. 

Our statute substitutes extraordinary diligence for in- 
surance and provides for notice, and then adds that 
“negligence in the guest himself, of which the loss is a 
consequence, is a sufficient defense.’’ Under this statute 
law, was the register, with the heading thereof, admissible 
as testimony? } 

Clearly, as conceded by counsel for the defendant in 
error and by the court below, it was not admissible by 
virtue of section 2119 of the Code, because no notice of 
the iron safe was posted in plaintiff's room, or elsewhere, 
to which his attention was called. 

Was it admissible by virtue of sections 2117 and 2120? 
Section 2117 requires the guest to comply with all 
reasonable rules of the inn; and 2120 enacts that reason- 
able regulations may be adopted for his own protection 
by the inn-keeper, and the publication of such to the guest 
binds the guest to comply therewith. 

These sections must be construed 7” pari materia with 
section 2119. The latter enacts how the guest is to be 
informed about the iron safe, or other place of deposit. 
It must be done by posting a notice thereof. That is the 
reasonable regulation and the manner of its publication, 
so far as the notice about a place of deposit for valuable 
articles is concerned. Section 2120 must refer to reason- 
able regulations other than those connected with the safe 
and their publication; because our statute law in 2119 
has provided how the notice to the guest of the iron safe, 
or other place of deposit, shall be given. The register 
gives notice and publishes it, if at all, that the place of 
deposit is ‘‘the office,” where ‘‘all moneys, jewels, coats, 
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valises and other valuables must be left ;” but the statute 
2119 requires that notice to be posted, and it is not pre- 
tended that printing it on the register is posting it. 

Besides, it cannot be that such a notice is applicable to 
guests in a room inthe hotel. Is the guest to deposit 
his valise there, and go or send after it to get out a clean 
shirt to put on? Is he to leave his coat there, go to his 
room in his shirt sleeves, or send it down and get a check 
for it after he goes to bed? Is he to deposit there his 
watch and pocket change and get a check forthem? The 
whole regulation, if meant for guests in their rooms, is on 
its face not only unreasonable but absurd. 

It was not admissible under sections 2120 and 2117 any 
more than under 21!9 of the Georgia Code. 

Was it admissible to show negligence in this guest in 
not reading it when he registered his name under it? He 
was bound to know the law at his peril, and surely he 
may use it for his protection. When he knew it, he knew 
that such notice was not applicable, and could not be ap- 
plicable, to him in his room; because it was unreasonable 
to apply it to the wearing apparel and valises and trunks 
and other luggage of the sojourner at the hotel with 
his wife in his room. Besides a!l this, does one man 
in a hundred, when he registers his name, read the 
printed heading of the register? What sort of publica- 
tion is it to guests? In no view we can take of our 
statutes, their reason and spirit, is it such a publication 
to the guest as the law requires, and if it were to tran- 
sient people stopping for meals and pulling off over- 
coats and laying down valises, it is not to guests who 
take rooms at the hotel. We think it, however, not suf- 
ficient under our statutes to bind anybody. For these 
reasons we think the court erred in regard to the admissi- 
bility of this register with its heading. 

2. It follows from the views on its admissibility that 
the court also necessarily erred in respect to his charge 
about the notice; because there is no other evidence or 
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shadow of evidence of any sort of notice of any regula- 
tion of this inn brought home to this plaintiff, and that 
on the register being wholly insufficient to bind him, the 
charge thereon cannot be the law of this case. The 
charge and failure to charge complained of are, referring 
to the notice in the register, that- the jury shall judge 
whether there has been publication of it in this case and 
whether it is reasonable, and not charging that there was 
no notice at all for them to consider. This charge and 
failure to charge are erroneous and hurt the plaintiff. 

3. This left asthe sole questions for trial, was the plain- 
tiff negligent, and was the loss the consequence of that 
negligence? The presumption of law is that the de- 
fendant, the landlord, was negligent, and his negligence 
caused the loss. Code 2120. That section declares that 
‘“‘in case of loss, the presumption is want of proper dili- 
gence in the landlord.” So the case stands precisely as 
though the plaintiff had proved gross negligence on the 
defendant. What “negligence or default by the guest 
himself, of which the loss is a consequence,” and which 
the same section 2120 enacts shall be “a sufficient de- 
fence” by the landlord to show, in order to rebut the 
presumption the law fixes on him, is proved in this record ? 
No regulation of the hotel was made known to him; no 
express agreement was made with him; the articles 
stolen were in the room assigned him. Their deposit in 
that room, by section 2118 of the Code, was a delivery 
to this inn-keeper, and he must make good their loss, 
unless the negligence of the guest caused it, and that the 
landlord must prove. 

Was the plaintiff negligent in putting his clothes and 
watch on the lounge? or in leaving his money in the 
pocket book with his clothes? or in not bolting the door, 
if he did not, in the absence of any notice of a regula- 
tion that he must? We cannot see that, whilst it may 
have been carelessness to some extent, any thing of this 
sort, in the absence of notice of some rule or regulation, 
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is such negligence as will relieve the landlord of that 
gross negligence of which the law presumes him guilty. 
The entire room is safe for the guest, if he comply with 
the rules of the inn. The deposit of any thing in it isa 
deposit with the landlord—a delivery to him; unless, 
therefore, notified that he must not leave it in that room, 
it is not negligence to do so. 

Even if notice had been published to him according to 
law to deposit valuables in another place, it would not 
apply to traveling money and a watch of reasonable, 
amount and value. Pettigrew vs. Barnum, 11 Md., 434; 
Maltby vs. Chapman, 25 /0., 310; 7 Cushing, 417; 44 
N. Y., 172. 

In the absence of notice of arule of the inn to lock 
and bolt the door, the failure to do so is not legal negli- 
gence at common law. Morgan vs. Rang efal.,6H.&N. 
(Exch.), 265; 1 Hilton (N. Y.), 84; 2 Sweeny (N. Y.), 
707; 36 Barb (N. Y.), 70-78. Our statutes have not 
altered this rule. The fact that negligence is a question 
for the jury under our law and practice hardly can so 
alter the law as to prevent the courts from supervising 
their finding, and setting the verdict aside where there is 
no evidence of legal negligence. So that, conceding 
that plaintiff did not lock and bolt his door, and that the 
lock and bolt were perfect, in the absence of notice of a 
regulation published to him according to law, he would 
not be legally negligent in not doing so; and certainly 
in the absence of legal notice to deposit valuables in the 
safe or at the office, he was not in the eye of the law 
negligent in not depositing there the money he used on 
his travels, and the accompaniment of his person, his 
watch. 

But in this case the bolt, according to the evidence of 
plaintiff, another guest who had occupied the room before, 
and a former clerk of the hotel, was wholly unsafe. It 
is true that the landlord and others testified to the con- 
trary. Those others were his employés—some of them 
detectives employed by him—-but those detectives appear 
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to have demeaned themselves so as to get evidence for 
the landlord, rather than to detect the thief. The entirely 
disinterested evidence of the former clerk of the hotel 
and of the former guest who occupied the roém before the 
plaintiff, it strikes us, should have outweighed the testi- 
mony put in by defendant on this point. The testimony 
of plaintiff is positive that he locked and bolted the door 
as he thought, not then knowing the defect of the bolt. 
His admissions are to the contrary ; but these should be 
scanned with care. Code 3792. It may be that the 
plaintiff said to these witnesses that he was certain he 
did not bolt the door, because he was talking to them 
after his discovery of the defect of the bolt that it would 
not work. If so, all the testimony, thus scanned with 
care, is reconcilable. 

The truth seems to us to be that after the theft, the land- 
lord tried to gather evidence to defend the case if sued. It 
does not look well that no notice was on plaintiff's room 
door when he and his wife went to breakfast after the 
theft, and after the people of the hotel knew it, but 
while they were there at breakfast it was posted. 

On the conflict of testimony on these points, however, 
it is not our habit to interfere with the finding of the 
jury ; and the reversal of the court below is put on the 
points that the register was improperly admitted in 
evidence; that the charge on the subject of the notice 
which the register was illegally admitted to give, is, 
therefore, erroneous; and that without notice of some 
reasonable rule or regulation of the inn to the guest, 
there is no sufficient proof in law of negligence in the 
plaintiff, which caused his loss, to rebut and overcome 
that gross negligence which the law fixes by its positive 
presumption upon the landlord. 

Judgment reversed. 


Cited for plaintiff in error: 2 Kent’s Com. 594, 772, 
773; 9 Pick., 280; 41 Ga. 65; 43 N. Y., 539; 44 /0., 172; 
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7 Cush., 417; 11 Md., 434; 25 /6., 310; 2 P. & F., 285; 
Jacob Fisher's Dig., vol. 3, p. 65, 38; Mitchell vs. Woods, 
16 Law Times, N. Y., 676; 6 H. & N. (Exch.), 265; 1 
Hilton, 84; 2 Sweeny, 707; 36 Barb., 70; 8 Mo. App., 
24; 12 U.S. Dig., N.S., p. 452, Title Inn-keepers; and 
Code on Inn-keepers. 

For defendants: 18 Am., R. 131, 134; 60 Ga., 185; 
Code, 2120. 


RUSSELL ef al. vs. COOLEY et al. 


The actof 1881, which made it the duty of the judge of the superior 
court of Chatham county, the judge of the city court of Savannah, 
and the ordinary of Chatham county to appoint three freeholders 
residing in each militia district in the city of Savannah, who were - 
to constitute a board of registration and election managers for said 
city, is not obnoxious to that clause of the constitution which de- 
clares “that the legislative, judicial and executive powers shall for- 
ever remain separate and distinct, and no person discharging the 
duties of one shall at the same time exercise the functions of either 
of the others, except as herein provided.”’ 


December 12, 1882. 


Injunction. Constitutional Law. Departments of 
Government. Before Judge TOMPKINS. Chatham 
County. At Chambers. November g, 1882. 


Reported in the decision. 
J. J. ABRAMS, by J. H. LUMPKIN, for plaintiff in error. 
No appearance for defendant. 

CRAWFORD, Justice. 


By act of the legislature of September_29, 1881, it was 
made the duty of the judge of the superior court of — 
Chatham county, the judge of the city court of Savannah, 
and the ordinary of said county, to appoint three free- 
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holders residing in each militia district in the city of Sa- 
vannah, who were to constitute a board of registration 
and election managers for said city. This power of ap- 
pointment is the only one conferred by the act aforesaid 
upon these officers; all other matters thereunto apper- 
taining are to be performed by the board. 

The bill which is the subject matter of this suit, is filed 
by the plaintiffs in error to test the constitutionality of the 
law, and to enjoin the board appointed under it from 
further proceeding in the performance of the duties re- 
quired of them under the same. 

The clause in the constitution of which the act is claimed 
to be violative is, that “the legislative, judicial and 
executive powers shall forever remain separate and dis- 
tinct, and no person discharging the duties of one shall, 
at the same time, exercise the functions of either of the 
others, except as herein provided.” This provision in 
substance, and almost in words, is found in all the consti- 
tutions framed for the state, and is certainly one which 
each department of the government should, and doubtless 
does, desire to maintain. 

It is contended that, under the constitution and laws, 
the general power of appointment to office, appertaining 
to the execution of the laws, is conferred upon the gover- 
nor of the state, and that the appointment by a judicial 
officer of the persons constituting this board, is the exer- 
cise of a function belonging to the executive department 
of the government. Whilst this may be true, it is also 
provided that this power is not to be exercised where it 
is otherwise prescribed by the constitution and laws. 
Code, $69; Const., Art v, Section I, Par. XIV. 

In the act which we are considering the power of ap- 
pointment is otherwise prescribed, so that the question to 
be settled is, whether the appointment of these freeholders 
by the judges is the exercise of a function placed by the 
constitution in the hands of the executive of the state. 

This clause in the constitution has been considered by 





SEPTEMBER TERM, 1882. 217 


__Russell_o¢ ol. os. Cooley of af. 





this court, and may be found in the case of Beall et al. vs. 
Beall, 8th Ga., 211, and it was there held that whilst the 
constitution declares that these three powers of the gov- 
ernment shall be distinct, still the separation is not, and 
from the nature of things cannot be, total. And it is very 
certain that from the adoption of the constitution itself 
to the present time, the construction of this clause by 
each of the other two departments of the government has 
been different from that which we are now asked to give it. 

It is earnestly and ably argued that the appointment of 
this board of registration is not a judicial function, because 
the duties of the said board relate to no judicial suit or 
proceeding, and therefore the appointment by judicial 
officers is illegal and void under the constitution. 

Had this been the view of the legislative and executive 
departments, they never would have conferred upon the 
inferior court, as it existed until recently, the power to 
appoint vendue masters, lumber measurers, road commis- 
sioners, notaries public and county treasurers, as well as 
the power to fill vacancies in the offices of tax collectors 
and receivers. But it is said that these powers were con- 
ferred because the inferior court was clothed with powers 
other than judicial, and these were exercised under the 
latter grant. This might be sound if it were not from 
the fact that they were to be exercised by the inferior 
court, and the court could not exist for business except 
through its judges. 

Besides the power of appointment so exercised by that 
very highly respected and important part of the judiciary 
during its existence, we have had the power of appoint- 
ments conferred upon the judges of the superior courts 
in many instances, such as members of the boards of edu- 
cation, when vacancies are to be filled, commissioners to 
revise the jury boxes, commercial notaries, and notaries 
public, who are ex cfficio justices of the peace. 

It will Be seen that none of these_appointments_relate 


to judicial suits or proceedings, such as masters in chance- 
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ry, auditors, commissioners to take testimony, or admeas- 
ure dower, and matters of like nature, which it is insisted 
are the only appointments that can be constitutionally 
made by the judicial officers of the state. 

But it is strongly urged, that if the judge of the supe- 
rior court were to refuse to discharge this duty, or to dis- 
charge it improperly, there would be no redress upon the 
part of the citizens, as he would be the only official to 
whom application could be made for a remedy. The 
same difficulty would arise, and the citizens would be 
equally remediless, if the judge were to refuse to hold his 
courts, refuse to punish persons convicted of crime, or re- 
fuse to discharge any other official duty incumbent upon 
him. The remedy in ail such cases lies in impeachment. 

The only connection which the judge of the superior 
court has with this subject is that of aiding in the ap- 
pointment of the freeholders who are to compose the 
board of registration, and this connection would no more 
disqualify him from passing judicially upon the acts of the 
board thanthe appointment of notaries public would dis- 
qualify him from passing upon any official act of said no- 
taries. 

We see no unconstitutionality in the act under the ruling 
of this court in the 8th Ga., above referred to, and accord- 
ing to the uniform practice of the state government in 
each of its departments, from colonial times to the 
present. 

We recognize the fact that other states and other courts 
to some extent have held and acted differently, but we are 
content to follow in the footsteps of the fathers of this 
commonwealth, leaving others to follow in the footsteps 
of theirs, or depart therefrom as in their wisdom shall 
seem best. 

Judgment affirmed, 
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THOMPSON vs. TURNER. 


1. The construction of a verdict and decree is for the court, not the 
jury. 

(a.) Ordinarily, whether a contempt has been committed by violating 
the process or decree of a court of chancery, isa question for the 
chancellor. It may bethat he can submit pure questions of fact to 
the decision of a jury, but not the construction of the decree alleged 
to have been violated. 

. The Supreme Court held (58 Ga., 268) that the defendant would be 
estopped from obstructing the passage of light and air through 
complainant’s windows, if such windows were necessary for that 
purpose, and other windows already opened or which might conve- 
niently be opened, would not reasonably suffice therefor. It was 
also in controversy whether defendant had not erected obstructions 
on the land of complainant. The jury found “that the obstruc- 
tions areon Thompson’s (complainant’s) land, and should be re- 
moved ”; and a decree was entered accordingly: 

Held, that the meaning of such verdict and decree was to require a 
removal of the obstructions from complainant’s land, and it did 
not include the existence of such necessity as would work an es- 
toppel upon the defendant. 


January 16, 1883. 


Equity. Practice in Superior Court. Easements. 
Verdict. Before Judge TOMPKINS. Chatham Superior 
Court. December Term, 1881. 


Turner owned a lot in the city of Savannah, for many 
years, and built a house on one-half of it. Upon hisdeath, 
his widow, Mrs. Turner, became his executrix, and as such 
sold the property. The improved half-lot was purchased 
by a vendor under whom Thompson bought; the other 
half-lot by Mrs. Turner, with the assent of all the lega- 
tees. There was adispute about the line between the two 
half-lots. Mrs. Turner claimed a line located by old 
palings, and lines dividing this from adjoining tenements 
and lots. The other line was one run by the city surveyor 
according to the city map and according to the location of 
the well and other indices. On the line which was claimed 

v 69—I5 
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by her as the correct line, Mrs. Turner put up a high 
planking or obstruction, within a few inches of Thomp- 
son’s house, and ran a line of fence so as to cut into 
Thompson’s out-buildings. He filed a billto compel the 
removal of the obstructions to his light and air, and to 
require the removal of the fence line to the true line be- 
tween the lots as claimed by him. The jury found in his 
favor, and the case was brought to the Supreme Court and 
returned for a new trial. 

(See 58 Ga., 268, where the case is fully reported.) 

On the next trial in the Superior Court, the jury re- 
‘turned the following verdict: 

“ We, the jury, find for the complainant, that the true line is the last 
‘survey of March 15, 1875, as given by city surveyor Hogg; and, 
further, find that the obstructions are on Thompson’s land, and should 
be removed. March 4, 1878.” 


Upon this verdict the chancellor entered the following 
decree : 


“ Wherefore it is now considered, ordered, adjudged and decreed by 
the court that the said verdict be, and the same is hereby made the de- 
cree of this court; and, further, that the defendant be, and she is 
hereby required and ordered to forthwith remove the fence complained 
of in the bill to the line of division between the two half-lots men- 
tioned in the said verdict, the same being the line described in the bill 
and claimed by complainant; and, further, that the defendant be, 
and she is hereby required and ordered forthwith to remove the ob- 
structions to the eastern windows of complainant’s house, and that 
she, the said defendant, her agents and assigns be, and they are here- 
by perpetually enjoined from again erecting said obstructions; and, 
further, that defendant do pay eighteen doliars and fifteen cents costs 
in this behalf incurred. March 5, 1878.” 


Subsequently, Thompson proceeded against Mrs. Turner 
to have her attached for contempt, alleging that she had 
not complied with the decree set out above. A rule mzsz 
was issued, and Mrs. Turner answered, denying that she 
was in contempt, and alleging that in obedience to the 
decree she had removed the obstructions mentioned and 
had not again erected them on Thompson’s land, or in 
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derogation of his rights, and that she had fully complied 
with the decree. The chancellor submitted the case to a 
jury. 

It appeared that after the former decree, Mrs. Turner 
had not taken down the obstructions, but had caused them 
and the fence line to be removed so asto be entirely upon 
her own land. The practical result of this was to remove 
the obstructions several inches further from Thompson’s 
windows. 

The jury found the following verdict : 

“ We, the jury, find for the complainant, in this, that the obstructions 
to said windows be taken down. And that defendant have the right 
to erect such a building as she may think proper, on such vacant half- 
lot. Savannah, March 25, 1880.” 

The chancellor entered up a decree construing the 
former decree as perpetually enjoining Mrs. Turner from 
obstructing Thompson’s windows and the light and air 
supplied through them, and requiring Mrs. Turner to take 
down the obstructions on pain of being considered in con- 
tempt. 

Defendant moved for a new trial, on the following 
among other grounds: 

(1.) Because the judge charged that the finding for the 
complainant in the verdict of March, 1878, was a com- 
plete verdict, and the rest of the language therein con- 
tained merely reasons for the verdict, and that bad reasons 
would not vitiate a verdict. 

(2.) Because no jury has yet found against defendant 
the questions required by the Supreme Court to be an- 
swered by the jury, that is to say, is light and air enough 
for the convenience of the inmates of the house now let 
in, or can Thompson get light from other windows already 
opened or which he can open without detriment or dang 
er to his house. 

The new trial was granted, and plaintiff excepted. 


A. P. & S. B. ADAMS, for plaintiff in error. 
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JNo. M. GUERRARD, for defendant. 
JACKSON, Chief Justice. 


This case was before this court in 58th Ga., 268. A 
new trial was then granted and the decree set aside, on the 
ground that the court erred in decreeing a perpetual in- 
junction against obstructing the light of complainant’s 
windows, the question of their necessity to the reasonable 
use of the rooms lighted by them not having been passed 
upon by the jury. 

On the second trial of the case, the jury returned the 
following verdict: ‘ We, the jury, find for the complain- 
ant, and that the true line is the last survey of March 14, 
1875, as given by City Surveyor Hogg, and further find 
that the obstructions are on Thompson’s land and should 
be removed.” 

Thereupon, a decree was rendered that the verdict be 
made the decree of the court, and that the defendant 
“forthwith remove the obstructions to the eastern win- 
dows of complainant’s house,” and be forever enjoined from 
again erecting them. 

The complainant, after the return of this verdict and 
the rendition of this decree, filed a petition to the effect 
that the defendant had not removed the obstructions, and 
prayed an attachment against her for contempt in not 
doing so. 

To this she responded that she had removed them, and 
on this, it seems, issue of fact was joined, and, on this 
issue, before a jury, this verdict was returned, to-wit: 
“We, the jury, find for the complainant in this, that the 
obstructions to said windows be taken down ; and that de- 
fendant have the right to erect such a building as she may 
think proper on said vacant half lot.”’ 

A motion was made to set aside this verdict, and grant 
a new trial on various grounds alleged in the motion, 
which was granted, and the complainant excepted, and 
that makes the case now before this court. 
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1. It appears from the facts disclosed in the record that 
the whole question which was submitted to the jury 
turned on the construction of the verdict first above 
copied, and that whether Mrs. Turner was or was not in 
contempt depended on its meaning and that of the de- 
cree rendered thereon. 

These were issues of law, and not of fact. They should 
have been passed upon by the chancellor and determined 
by him. 

The whole question, it seems to us, was a question of 
contempt of the process of the court of chancery, and for 
the decision of the chancellor thereon. Such questions, 
so faras we are informed, in equity practice, are exclu- 
sively for the court. The gravamen of the appeal for re- 
dress is contempt of its final process. 

It may be that the chancellor might, under our own 
liberal jury system, refer to a jury a question of pure fact 
as to whether the obstructions were removed, and how far, 


but it would be beyond all precedent and principle to 
have a jury construe for a court its own decree in connec- 
tion with the verdict on which that decree was founded, 
in order to ascertain whether the defendant was in con- 


tempt of that court. 

2. The facts here seem undisputed. Mrs. Turner 
moved the obstructions so as to be off the land of com- 
plainant, beyond all doubt. It was doubtful in the judg- 
ment of this court, before. See 58 Ga., 268. Was that 
a compliance with the last verdict and decree? 

It would so seem, from the facts, that this court held 
that to entitle the complainant to have the use of this 
light and air for his house, it must be shown that he could 
not get it elsewhere over his own land, and that it wasa 
real necessity that he get it at this easement, and that he 
cannot so have it if at reasonable cost he could substitute 
other lights to his building over his own property, and 
without at all interfering with his neighbor, and from the 
fact that the verdict says nothing about this necessity, 
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but appears to rest the removal of the obstructions on the 
ground that they were on complainant’s land. They 
found “that the obstructions are on Thompson’s land and 
should be removed.” They did not find that the house 
needed this light and air, and could not substitute other 
windows for it; butthat the obstruction was on complain- 
ant’s land, and should therefore be removed, must be its 
meaning. The decree will be construed in the light of 
the verdict. It follows it, and, therefore, apparently 
means the same thing. 

We conclude, therefore, that this verdict is contrary to 
law, and should be set aside: first, because the issue was 
not proper matter forajury to pass upon; and,secondly, 
because the court, in its charge, put a wrong construction 
on it. 

Judgment affirmed. 


WILSON vs. THE STATE OF GEORGIA. 


. Where a defendant was indicted under the name of “ Doc.” Wil- 
son, a plea of misnomer to the effect that such was not his name 
nor had ever been, but that his name was and had always been 
Harrison L. Wilson, was fatally defective in not alleging that the 
defendant had never been known or called by any other name. 
An indictment which describes the defendant by tne name by which 
he is generally or commonly known is sufficient. 

. While the better and more general practice is to keep all the min- 
utes together in one book, yet if the clerk keep the minutes of civil 
proceedings in one book and of criminal proceedings in another, 
the verity or legal effect of the latter is not thereby destroyed. 

(a.) Minutes should be signed by the court, but are not invalid for 
want of a signature unless repudiated by the court. 

(4.) In the present case the court did not repudiate the criminal min- 
utes, but approved and signed them. and having found against the 
plea of pendency of a former indictment at the time of the return 
of that under which the trial was had, we cannot say that he erred. 

. The constitution of 1877 (art. 6, sec. 18, par. 2) requires that the 
general assembly shall provide by law for the selection of the most 
experienced, intelligent and upright men to serve as grand jurors, 
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and intelligent and upright men toserve as traverse jurors. Neither 
in the constitution nor in the act passed in pursuance thereof is 
there any discrimination made on account of race, color or previous 
condition of servitude. 

(a.) Theselection of persons qualified to act as jurors is entrusted ex- 
clusively to a board of jury commissioners, under the limitations of 
the act and the safeguards of an oath to discharge their duty im- 
partially without regard to race, color or previous condition of 
servitude; and a punishment is provided for violating the law. 

(4.) Both white and black men were excluded from the lists because, 
in the opinion of the commissioners, they did not meet the require- 
ments of the law; the commissioners denied being influenced by 
consideration of color, and on submission to the court, he having 
found against the plea in abatement, we will not reverse h’s finding. 

. A challenge to the array of traverse jurors on substantially the 
same grounds, was properly overruled. Especially so, as it appeared 
that the names of thirteen negro men were in the traverse jury 
box, and that the names of others whom witnesses thought quali- 
fied to serve did not appear on the tax books from which the jury 
lists are made up. 

. The challenge to the array of the second panel was substantially 
the same as to the first, except that there were two colored jurors 
on it, one of them being number forty-six on the list and the jury 
having been completed with number forty-three, although the 
defendant had nine peremptory challenges unused. The challenge 
was properly overruled. 

. The first twelve jurors of the panel of forty-eight were called, 
sworn and put on their vocr dire; the clerk then called two more, 
who were asked the statutory questions without being sworn. It 
was almost immediately discovered, and the solicitor general pro- 
posed to recall the jurors and swear them; defendant’s counsel 
objected, but assigned no reason therefor; the call then proceeded : 

Held, that this was not error. The defendant having prevented the 
jurors from being sworn, and not having shown lapse of time, 
mixing of the jurors with the crowd or other reason, cannot de- 
mand a new trial. 

(a.) That the defendant had stricken one of the jurors not sworn 
makes no difference, where defendant both objected to his being 
recalled and sworn and did not use all of his strikes in securing a 
jury. 

7. Although a section of a charge considered separately might be 
erroneous, if considered in connection with its context it be correct, 
it will not necessitate a new trial. 
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8. The judge stated the issue as follows: “He pleads not guilty; 
he says he did kill Tinley, but he did it in self-defence, to save 
his own life, and that is the issue for you to try.” 

Held, that while this was perhaps too ceciced a manner of stating 
the issue, it was not error, it being nowhere denied that defendant 
did the killing, even in his statement, and self-defence being in fact 
the plea. 

9. On atrial for murder, when the killing has been proved to have 
been done by defendant, it will be presumed to be felonious until 
the contrary appears, either from the testimony offered by the state 
or the accused. 

‘>, Exceptions to long paragraphs of a charge, invelving several 
points, without specifying any errors therein, are too general. 

(a.) The section of the charge complained of in the 12th ground of the 
motion for new trial was not error. 

11. A charge must be taken with its context, and not by isolated sen- 
tences culled here and there and put together. So taken, the 
charge complained of in the 13th ground of the motion was not 


error. 
13. Charges not applicable to the evidence should not be given. 
(a.) Where a difficulty resulting in ahomicide was purely of a personal 


nature, and had no connection with the house where it occurred, 
there would have been no relevancy in charging §4332 of the Code. 
Especially so where the scene of the difficulty was a public bar 
room in which the defendant was employed, and to which the pub- 
lic were invited. 

13. Where it is sought to justify a homicide on the ground of self- 
defence or defence of habitation or property, $4330 of the Code 
must be construed together with §4332 and §4333 according to the 
facts of the case, whether affecting person, property or family. 

14. Where the general charge covers the law of a case substantially, 
if more specific instructions on any given point are desired, written 
requests should be made. 

(a.) A saloon where persons are invited to come and drink is a public 
place, and one who resorts to such a place for that purpose has 
equal rights there asto that business with the vendor for the time 
being. 

15. The 17th and 18th grounds are covered by the principles alréady 
ruled. 

16. The 19th ground is disposed of by the 13th head note above. 

17. There was no error in the rulings set out in the 2oth and 21st 
grounds of the motion for new trial. The charge was clear, fair 
and impartial. 
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18. Where a pure question of fact was submitsed to the court, and 
there was no request by counsel to be heard, it will not require a 
new trial that the court rendered his decision without hearing 
argument. 

19. Errors should be specified. Taking the entire instructions of the 
court on the subject of the credibility of witnesses together, they 
were not erroneous. 

20. A prisoner’s statement is not under oath, nor is he subject to 
cross-examination without his consent; the jury may give to the 
statement such force and weight as they may see proper. 

21. While it is the duty of the court to charge on points made in 
the argument to the jury, growing out of the case and authorized 
by the testimony, yet his failure to do so will not require a new 
trial unless at the time of the charge counsel recall the points to his 
mind. 

22. The verdict was supported by the evidence. 

October 31, 1882. 


Criminal Law. Misnomer. Minutes. Practice in Su- 
perior Court. Jurors. Constitutional Law. Practice in 
SupremeCourt. Before Judge SIMMONS. Bibb Superior 


Court. October Term, 1881. 


The following, in connection with the decision, suffi- 
ciently reports this case: “‘ Doc.” Wilson was indicted for 
the murder of James Tinley. On the trial, the evidence 
on behalf of the state was, in brief, as follows: On the 
afternoon of February 7, 1881, Tinley and Birdsong, a 
friend of his, went into the bar room of one Loyall in the 
.city of Macon. The entrance to this bar room was 
through a barber shop, which was in front of it, and from 

which it was separated by a partition having a double 
door for entrance to the bar. Wilson was an employé 
and bar-tender of Loyall. Tinley and Birdsong called for 
and received drinks. Tinley then called for his account 
at the bar, and, after going out and obtaining the money, 
paid it. He said that the account was not correct. 
Wilson said that it was correct. Loyall, the proprietor, 
who was present, stated that he did not sell drinks on 
credit; that if Wilson credited anybody, it was on his 
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own responsibility, and it was a matter for him. When 
Wilson said that the account was correct, Tinley told 
him that he was a damned liar. Wilson said that if he 
were not at his business he would see Tinley outside. 
The latter replied that Wilson could see him at any time. 
He and Birdsong then left. About seven o’clock in the 
evening, they again returned to the bar. Loyall went 
from behind the counter and Wilson tookhis place. Tin- 
ley and Birdsong called for drinks, which were furnished 
by Wilson. They started to drink, when Wilson said to 
Tinley, ‘“ You acted the rascal with me;”’ to which Tinley 
replied, “* No, you are the one that acted the rascal with 
me.” Birdsong said, ‘ Gentlemen, it don’t make no dif- 
ference what passed this evening. ‘ince Mr. Tinley calls 
for his drinks and pays for them, you have got no right 
to say a word.” Wilson replied, “I won't. I won't say 
another word.” They then raised their glasses, and while 
Birdsong was drinking the pistol fired, and when he and 
the other witnesses looked, they saw Wilson with the pis- 
tol in his hand run from behind the counter through the 
rear of the store and disappear. Tinley said that he was 
shot through the heart, and turning, started through the 
barber shop, fell and died in a few minutes, the shot 
having taken effect under the left nipple. No weapon 
was found about his person, nor any evidence of his being 
armed. He had nothing in his pocket save an ordinary 
pocket knife. Eugene Wilson, the brother of defendant, 
was present at the time of the killing. He subsequently 
brought to the coroner's jury a knife which he claimed to 
have picked up at the scene of the tragedy. When 
arrested in Columbus, defendant used some prevarication 
about his name, and in conversation he said that Tinley 
had something in his hand, which he took to be a knife, 
but was not certain. 

The evidence for the defence was, in brief, as follows: 
On the afternoon of February 7, 1881, Tinley and Bird- 
song entered Loyall’s saloonand drank together. Tiniey 
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told Wilson to charge the drinks to him. Wilson replied 
that it was contrary to the instructions of his employer to 
charge any more to him; that he already owed an account 
of $3.45. Tinley stated he would go and get the money 
and pay forthe drinks. He left, but shortly returned and 
paid the account. After doing so, he told Loyall that he 
did not owe the money. The latter responded that it 
was for him and Wilson to settle; that he himself had 
nothing to do with charging the drinks. Wilson sought 
to explain it to him when and where the drinks were 
taken by which the account was made. Tinley said that 
if he claimed that the account was true, he was a damned 
lying son of a bitch, and continued to curse him. Wilson 
said that if he were trom behind the counter, Tinley would 
not talk to him in that way, or that he, Wilson, would 
whip him. Tinley said that he would have Wilson’s 
friends and relations “hunting his burial ground before 
to-morrow night;” cursed and abused him a good deal, 
and two or three times threatened his life. He said that 
he would kill Wilson in twenty-four hours. Loyall told 
Tinley that it was contrary to the rules of his house to 
have such conduct in there, and told Wilson to say noth- 
ing more. He alsotold Tinley that Wilson went off duty 
at eight o'clock, and if he wanted to quarrel, to wait until 
Wilson got out of the house. After the first time that 
Tinley and Birdsong were in the saloon, and before the 
shooting, Tinley was heard to say to Birdsong, on the 
sidewalk, that he was “agood mindto kill him.” Bird- 
song proposed to go up the street, saying that they would 
return. Wilson was warned of this threat by one of the 
employés in the barber shop, who overheard it. Near 
seven o'clock in the evening, Tinley and Birdsong again 
returned to the saloon. When they came in, Tinley had 
a knife in his hand, which he put into his pocket. They 
went up to the counter and ordered the drinks from Wil- 
son. Birdsong told Tinley to kill Wilson; that he would 
stick to him. Wilson said, ‘‘ You haven’t come to kill me, 
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Mr. Birdsong? Birdsong said no, he had not, and ran 
into the barber shop. Tinley said, with an oath, that he 
had come to kill Wilson, and cut at him over the counter 
with aknife. Just as he didso, Wilson picked up a pistol 
and fired upon him. Tinley wheeled, dropped the knife, 
ran into the barber shop and fell. Eugene Wilson, who 
had come in to see his brother before Tinley and Bird- 
song arrived, discovered the knife, picked it up and gave 
it to the coronor’s jury. 

The prisoner's statement corresponded substantially 
with the evidence on his behalf, and gave greater details 
of what occurred. As to theactual shooting, after stating 
that Birdsong left the room, he proceeded : “ Just as he 
did that, Mr. Tinley turned his overcoat over, open, and 
struck his knife over the counter at me that way (illus- 
trating). I dropped back in this position (illustrating), 
- reached my hand over my shoulder, grabbed a revolver 
that was there and fired. I cocked the revolver just after 
I grabbed it.’”’ Defendant stated that he then ran out of 
the back door, being still in fear for his life. He went to 
within five steps of the jail gate, and stayed there nearly 
five minutes for the purpose of surrendering himself, but, 
seeing the crowd gathering and being afraid that he would 
be killed, left the city. 

There was other testimony as to character, and con- 
flicting testimony tending to contradict and to corrobo- 
rate witnesses, which it is not necessary to state here. 

The jury found the defendant guilty, and recommended 
that he beimprisoned for life. He moved fora new trial 
on numerous grounds, all of which are sufficiently stated 
in the divisions of the decision where they are discussed, 
except the following : 

(11.) Because the court charged as follows: “In other 
words, when the state proves the killing, the law presumes 
it felonious until the contrary appears from circumstances 
of alleviation, excuse or justification, and it is incumbent 
on the prisoner to make out such circumstances to the 
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satisfaction of the jury, unless they arise out of the evi- 
dence produced against him by the state.” [See gth di- 
vision of decision. ] 

(12.) Because the court charged as follows: “ Did the 
defendant have the deliberate intention to kill James Tin- 
ley at the time he fired the pistol? If he did, does the 
evidence show that he was justified, or in any degree ex- 
cusable, in the act of killing? If it does show that he 
had the deliberate intention to kill, and that he was not 
justified, or in any manner excusable, then you would be 
authorized to find him guilty. If, upon the other hand, 
you believe, from the evidence, that he did not have the 
deliberate intention to kill at the time, or that he was in 
some way excusable, or that he was justifiable in the shoot- 
ing, then you would not be authorized to find him guilty 
of murder. I charge you further, that if you believe, 
from the evidence, that the deceased, Tinley, went into 
the bar room kept by the defendant and asked for a drink, 
and made no effort to hurt or injure the defendant, but 
while in the act of drinking he was shot and killed by 
Wilson, then you would be authorized to find him guilty; 
or if you believe he went into the bar room, and while 
there angry words were had between the deceased and 
the prisoner, and the deceased made no effort or attempt 
to hurt or injure the person of Wilson, and he shot and 
killed Tinley for no provocation except the words, then 
you would be authorized to find him guilty. If, upon the 
contrary, you believe, from the evidence, that Tinley went 
into the bar room and commenced or renewed a previous 
quarrel and drew a deadly weapon and made an attempt 
to commit a violent injury upon the defendant with said 
weapon, and defendant, without any malice or mixture of 
deliberation, shot and killed deceased, he would not be 
guilty of murder. Or if you believe from the evidence 
that the circumstances were sufficient at the time to excite 
the fears of a reasonable man, and he acted on these fears 
and shot and killed Tinley, then you would not be author- 
ized to find him guilty.” [See roth division of decision.] 
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(13.) Because the court charged as follows: ‘‘ You will 
perceive that in order to reduce an offence from murder 
to manslaughter, it must be done without malice, either 
express or implied, and without any mixture of delibera- 
tion whatever. * * * If Wilson deliberately shot 
and killed Tinley with malice, it is murder.” This charge 
was given by the court while charging on voluntary man- 
slaughter. [See 11th division of decision. ] 

(14.) Because the court charged as follows: “ You will 
perceive that justifiable homicide is the killing of a human 
being in self-defence or in defence of his person or prop- 
erty against one who manifestly intends or endeavors by 
violence or surprise to commit afelony on either; you will 
also see from the sections I have read that a bare fear of 
any of these shall not be sufficient to justify the killing. 
It must appear that the circumstances were sufficient to 
excite the fears of a reasonable man, and that Wilson acted 
under the influence of those fears, and not in a spirit of 
revenge. It must also appear that the danger to Wilson 
was so urgent and pressing at the time of the killing that, 
in order to save his own life, the killing was absolutely 
necessary, and it must appear also that Tinley was the as- 
sailant, or that Wilson had really and in good faith endeav- 
ored to decline any further struggle before he fired the 
fatal shot.’ [See 13th division of decision. } 

(19.) Because the court charged as follows: “ As I said 
before, if you believe from the evidence that the circum 
stances surrounding him were sufficient to excite the fears 
of a reasonable man, and Wilson did act under the influ- 
ence of those fears, and not in a spirit of revenge, then 
you should acquit him. If, on the other hand, they were 
not sufficient to excite the fears of a reasonable man, then 
you would not be authorized toacquit him. * * * 
In connection with this, I charge you further, that it must 
not only appear that the circumstances were sufficient to 
excite the fears of a reasonable man, and that Wilson really 
acted under the influence of those fears, and not in a spirit 





SEPTEMBER TERM, 1882. 233 


Wilson vs. The State 





of revenge; but it must also appear that Wilson thought 
and believed, and had good reason to think and believe, 
that the danger was so urgent and pressing at the time of 
the killing that, in order to save his own life or prevent a 
felony on his person, the killing of Tinley was absolutely 
necessary. He must decide the momentous question with 
reference to his accountability to the law at the time and 
by the exercise of the same mental and moral faculties 
which he employs to shoot ; and I charge you further, that 
it should also appear either that Tinley was the assailant 
or that Wilson had really and in good faith endeavored 
to decline any further struggle before the fatal shot was 
fired.” [See 13th division of decision.] 

(20.) Because the court charged as follows: “If you 
find from the evidence that the circumstances were su ffi- 
cient to excite the fears of a reasonable man, and that 
Wilson acted under the influence of those fears, and that 
the danger was so urgent and pressing at the time of the 
killing that it was absolutely necessary for Wilson to 
kill Tinley in order to save his own life, or to prevent a 
felony from being committed on him; and if you find 
further that Tinley was the assailant, or that Wilson had 
in good faith endeavored to decline a further struggle 
before he fired, then you would be authorized to acquit 
him. If you do not find these facts to be true, then 
you would not be authorized to acquit him, but should 
find him guilty of such offence as you believe from the 
evidence heis guilty of.” 

(21.) Because the court charged as follows: “Ifyou 
should have such a doubt as this in your minds, as to 
whether the defendant is guilty of murder, then give the 
defendant the benefit of that doubt and acquit him of 
murder. If you have no such doubt about his guilt, you 
should convict. If you have the doubt, go next to vol- 
untary manslaughter, and if you have the doubt as above 
described, give him the benefit of it and acquit him. If 
you have no such doubt as to voluntary manslaughter, 
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you should convict. If doubt exists as to voluntary man- 
slaughter, go to involuntary manslaughter, and if the 
doubt exists acquit him.” [See 17th division of de- 
cision. | 

The motion was overruled, and defendant excepted. 


G. T.& C. L. BARTLETT; W. DeEssSAU; S. HALL; J. S. 
BOYNTON, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general; JNO. L. HAR- 
DEMAN, solicitor general, for the state. 


CRAWFORD, Justice. 


The plaintiff in error was convicted in the court below 
of the crime of murder; he moved fora new trial, which 
was refused, and he excepted. 

The errors complained of are numerous and important, 
and will be considered in the order in which they occur in 
the motion for a new trial. 

1. Upon arraignment the defendant filed his plea of 
misnomer, in which it was alleged that his name was 
not, nor had it at any time theretofore been, ‘‘ Doc.” Wil- 
son, as charged in the bill of indictment, but was, and 
had always been, Harrison L. Wilson, and none other. 

This plea was stricken on demurrer, and the judgment 
of the court in striking the plea constitutes the first 
assignment of error. The insufficiency of the plea con- 
sisted in the fact that it did not allege that the defendant 
had never been known or called by any other name than 
that of Harrison L. Wilson. 

Without entering into any discussion of the question 
as to whether or not this would have been a good plea 
under the earlier English rulings, it certainly under our 
practice was fatally defective. That his sea/ name had 
always been Harrison L. Wilson, and none other, was not 
at all inconsistent with the fact that he might have always 
been known and called by the name of “ Doc.” Wilson. 
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A person Gescribed by the name by which he is gener- 
ally or commonly known, is good. 65 Ga., 150; 1 Bish. 
Crim. Proc., 686, and cases cited. 

In the case of Jordan ws. The State, 60 Ga., 656, where 
the defendant filed her plea of misnomer, it was distinctly 
alleged that her name was not Lizzie Jordan, but Eliza 
Jordan, and that she had never been known or called by 
any other name. The omission by the defendant in the 
case before us to make the same allegation, no doubt 
originated in the fact that he could not verify it, and the 
wisdom of the rule is thereby illustrated. The plea was 
properly stricken. 

2. The next assignment of error was, because the court, 
upon the evidence offered, overruled the second plea in 
abatement. It alleged that at the time the present indict- 
ment was found by the grand jury, and at the time of the 
trial, there was pending in that court an indictment ac- 
cusing the defendant with the same offence, and for the 
same transaction, and that before this indictment was 
submitted and returned by them as true, no order of 
nolle prosequi had been taken and entered on the minutes 
of the court. The proof upon which the plaintiff in error 
relied to support this plea was, that the minutes of the 
court were kept by the clerk in separate books; that is to 
say, he kept the minutes of the proceedings in all civil 
causes in one book and of all the criminal causes in 
another. And furthermore, that these minutes had not 
been signed up by the judge before the second indictment 
had been returned into court. 

We are not prepared to hold that the judge erred in 
overruling the defendant’s plea upon the proofs submitted, 

The law makes it the duty of the clerk to attend all 
sessions of the superior courts, and to keep fair and regu- 
lar minutes of their proceedings; but it is not declared 
that they shall be kept in one book. Whilst we think 
the better and more general practice is to keep them in 

v 69—16 , 





236 SUPREME COURT OF GEORGIA. 


Wilson vs. The State. 





one book, yet that they are kept in two does not destroy 
their verity or legal effect. 

On the second branch of the objection to them, that 
they had not been signed up by the judge when exam- 
ined by counsel, it would be sufficient to say that the 
judge found against the plea on the proof, as he construed 
it. But we may add that, whilst the law requires the 
minutes to be signed by the judge, still it is specially pro- 
vided that if not signed, they are nevertheless valid unless 
repudiated by the court. Code, §208. 

Here, so far from their being repudiated, they were 
approved and signed by the judge, and upon them ap- 
pears the order for the xolle prosequi of the first bill of 
indictment. So that the judge committed no error in his 
ruling on this plea. 

3. Because the court overruled and denied the defend- 
ant’s motion to quash the indictment regularly made in 
writing upon arraignment, and before plea pleaded, on the 
ground that the jury commissioners selected no persons 
of color or African race to serve as grand jurors, but, on 
the contrary, excluded all colored persons and persons of 
African race, because of their race and color, from those 
selected to serve and be drawn as grand jurors for the 
said county of Bibb. And by reason of such exclusion 
from the grand juries, though otherwise qualified to 
serve, the defendant, in the finding of the indictment, 
had been denied equal protection of the laws and 
proceedings in the state of Georgia for the security 
of his person as enjoyed by white persons, and in viola- 
tion of and contrary to the laws of the United States as 
contained in section 641 of the revised statutes, and in 
the fourteenth and fifteenth amendments to the consti- 
tution of the United States, and the civil rights acts of 
congress, and the statutes and constitution of the state 
of Georgia. Upon this plea issue was joined, and by 
agreement of counsel submitted to the judge for trial. 
After an examination of witnesses, which was full, thor- 
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ough and exhaustive, the judge found against the de- 
fendant’s plea, and this finding is complained of as illegal. 

By the constitution of the state of Georgia, it is declared 
that “the laws of general operation in this state are, 
first, as the supreme law, the constitution of the United 
States, and the laws of the United States, passed in pur- 
suance thereof.” Recognizing, then, as we do, the su- 
premacy of the constitution and laws of the United 
States, passed in pursuance thereof, no violation of the 
legal or constitutional rights of any person has ever been 
contemplated or desired by either branch of the state gov- 
ernment of Georgia. Hence it will be seen that by 
article VI, section XVIII, paragraph II, of our state con- 
stitution, it is declared that the general assembly shall 
provide by law for the selection of the most experienced, 
intelligent and upright men to serve as grand jurors, and 
intelligent and upright men to serve as traverse jurors.” 
Thus fixing in the organic law the standard of qualification 
upon the experience, intelligence and uprightness of the 
men, without reference to race, color or previous condi- 
tion of servitude. In obedience to this constitutional re- 
quirement, the general assembly enacted that a board of 
commissioners, composed of six discreet persons, should 
be appointed by the judge of the superior court, who 
should select from the tax books of each county the 
names of upright and intelligent persons to serve as 
jurors, and then to select from these a sufficient number, 
not exceeding two-fifths, of the most experienced, intelli- 
gent and upright men to serve as grand jurors, and that 
the remainder should constitute the traverse jurors. In 
the law, therefore, as in the constitution, it will be seen 
that no distinction resting on race or color is made; and, 
not only so, but to insure a proper recognition of the 
rights of all qualified persons, it is further provided that 
before the commissioners shall enter upon this duty, they 
are required to take an oath before the judge of the supe- 
rior court to impartially discharge their duty in selecting 
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jurors, without any regard to race, color or previous con- 
dition of servitude, in accordance with the constitution of 
the state. And still further to carry out this constitu- 
tional provision, it is made a felony, punishable by peni- 
tentiary imprisonment, for any commissioner to violate the 
law in this regard. 

Thus guarded and protected, in the hands of the 
county commissioners is lodged the power of determining 
who are the most experienced, intelligent and upright 
men, and to select them as the proper persons to serve as 
jurors. They are made the judges of the qualifications 
and fitness of the men, whose names appear upon the tax 
books of the county, to be placed on the jury lists thereof, 
and though others should differ from them, in respect to 
many who might be chosen or rejected, still the law 
makes their selections the only legally qualified jurors. 
Thomas vs. The State. 67 Ga., 460. 

On the trial of defendant’s plea in this case, the testi- 
mony submitted to the court shows that white men, as 
well as black, were excluded from the lists, because, in the 
opinion of the commissioners, they did not meet the re- 
quirements of thelaw. And beyond this, the evidence of 
the commissioners themselves was positive and distinct, 
that the allegations of the plea were untrue, and the 
judge so found. It being the uniform rule of this court, 
that where the testimony is sufficient to support a finding 
by the jury, or the judge, where facts are left to him to 
decide, that it will not be disturbed, must be held the 
same in this as in all other cases. 

4. The next ground of the motion fora new trial is made 
upon a challenge to the array, when the first panel of 
forty-eight traverse jurors were put on the prisoner, for 
the same reasons substantially as set forth in the plea in 
abatement touching the selection of the grand jurors, 
which challenge was overruled by the court, and the same 
is now assigned as error. 
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If the finding of the judge on the plea in abatement 
was right on the evidence, as was held by him, and herein 
affirmed by this court, then the challenge to the array was 
properly overruled. And the more especially so, as it had 
been shown on the trial that there were thirteen negro 
men in the traverse jury box, whose names were on the 
tax books, and that many others were, in the opinion of 
witnesses qualified to serve as jurors, but whose names 
did not appear on the tax books, and from which the jury 
lists are made up. 

5. The fifth ground is the same as the fourth in all re- 
spects, except that in the second panel of forty-eight there 
were two negro jurors, one of whom stood number 46 on 
the list, and the last juror taken was number 43, whilst 
the prisoner stood with nine peremptory challenges in his 
hands not exhausted, and the state with only three. The 
judge committed no error in overruling the challenge to 
the array of the second panel of the traverse jurors. 

6. The next assignment of error is, that after twelve of 
panel number one had been sworn upon votre dire, the 
clerk proceeded to call the two next on thelist, 13 and 14, 
who were asked the statutory questions without having 
been first sworn. 

The record shows that the first twelve jurors composing 
the full panel of 45 were called up and sworn, and after 
they had been passed on by the state and the accused, the 
clerk proceeded to call two other jurors, who were asked 
the statutory questions before the second twelve had been 
called and sworn; being discovered, however, almost im- 
mediately, the solicitor general proposed to recall the two 
jurors, swear them and propound the questions; but the 
counsel for prisoner objected, and upon his objection the 
judge did not allow the solicitor to recall them. 

Thus it appears that the jurors were not recalled and 
sworn, because of the objection of prisoner’s counsel, and, 
so far as the record discloses, upon no reason whatever. 
If it had been shown that too much time had elapsed ; 
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that they had passed outside the bar and mingled with 
the bystanders, or any other reasonable ground of dis- 
qualification, then there might have Been some ground of 
objection. But when the failure to swear the jurors after 
the omission had occurred, was prevented without any 
legal reason therefor and almost instantly with the omis- 
sion, we cannot hold that the judge erred in going on with 
the call. 

To say that the juror who disqualified himself might 
have answered differently had he been under oath is hardly 
sound. One who would stand up and deliberately make 
a false answer to escape service on the jury, would have 
sworn it as quickly. As to the other, though a challenge 
had been exhausted upon him, prisoner’s counsel would 
not consent to his being recalled and ascertaining whether 
he might not have disqualified himself, and thereby saved 
his challenge. This was evidently considered of no mo- 
ment, as only 11 of the 20 peremptory challenges were 
exhausted in making up the jury. 

7. The next assignment of error will be found in the 
gth ground of the motion for a new trial, and consists in 
the fact that the judge in his charge said to the jury, “If, 
on the other hand, the evidence satisfies your minds that 
he is guilty, that he has violated the law, then have the 
courage so to find, regardless of the consequences to this 
defendant or any one else.”” Said charge not directing 
the jury, that the evidence should satisfy their minds be- 
yond a reasonable doubt, and because they were directed 
to find the defendant “guilty,” if they were satisfied he 
had violated the law. To disconnect a sentence in the 
judge’s charge from what precedes and follows it, gives no 
just conception of its meaning, import or legal effect, and 
this court cannot consider it, except as it stands related 
to the other instructions given to the jury. Thus consid- 
ered it is not error. - 

8. Because the court erred in charging the jury as fol- 
lows: “ He pleads not guilty: he says he did kill Tinley, 
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but he did it in self-defence, to save his own life, and that 
is the issue for you to try.” Whilst the judge stated in 
perhaps too decided a manner the issue, yet he did not 
misstate it; for the killing of the deceased by the de- 
fendant was never denied from the beginning to the end 
of the trial, and the burden of the defence was based upon 
the ground not that the prisoner did not fire the fatal shot, 
but that he did it in self-defence, and to save his own 
life. Indeed, the prisoner in his statement said that when 
the deceased struck his knife over the counter at him, he 
“ dropped back, reached my (his) hand over my (his) shoul- 
der, grabbed a revolver that was there and fired. I cacked 
the revolver just after I grabbed it. When I fired, he 
threw his hands up to his breast,” etc. He further said 
that he went in five steps of the jail gate, and stayed 
there nearly five minutes to give himself up, as it was his 
intentiontodo. This statement, the testimony of West- 
cott, and the whole line of the defence, did not make it 
error in the judge to state the issue as he did, that he 
might instruct the jury on the law applicable to the case. 

g. The 11th ground of alleged error is without merit, 
as held by this court too oftento need comment. When 
the killing has been proved, it is presumed to be felonious 
until the contrary appears either from the testimony 
offered by the state or the accused. 

10. This ground, as set out in the 12th of the motion 
for a new trial, is a long extract from the charge, consist- 
ing of more than forty lines of manuscript without speci- 
fying any special error therein. But upon examination, 
as found in the general charge, it will be seen that it was 
based on the Code and the various rulings of this court 
from the 2d Ga. to the unreported cases. 

11. As to this the 13th of the motion, it is made up of 
the first sentence, and the last but one of the judge’s 
charge on the subject of manslaughter, omitting some 
five intervening ones which explain and make clear the 
meaning and purport of what he said, and which follows 
the definition laid down by the Code. 
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12. The complaint in the 14th is the failure of the judge 
to read sections 4332 and 4334 in connection with 4330, 
433! and 4333 of the Code. There being no forcible 
attack, or invasion of the property, or habitation in this 
case, we do not see the applicability of section 4332 
thereto. So far from the presence of the deceased being 
an intrusion upon the premises, it was a public place; one 
to which all were invited and desired to come; and was 
as free if not freer to him who stood in front, than to 
him who stood behind the counter. The house in which 
this homicide occurred had no connection whatever with 
the tragedy. It was personal, and personal only ; there- 
fore section 4332 was properly withheld from the jury. 
Neither was there anything in the evidence tocall for the 
reading of section 4334; the rule of law therein laid down, 
though wonderfully wise, had no application to this case. 

13. Under the 15th ground of defendant’s motion, it is 
pressed with much force and eloquence, that where one 
under indictment for murder pleads that the killing was 
justifiable under the law as declared in sections 4330-1, 
it is error in the judge to put upon him the burden of the 
proof required by section 4333, as was done in this case. 

The charge of a judge can never be separated into seg- 
ments, and have each part considered and adjudged as 
though that were all he had said to the jury; it must be 
taken in its totality, and squared by the law as a whole. 

Looking, therefore, at the part herein complained of, 
and that also complained of in the 19th ground, as given 
with the entire charge, it will be seen that the rulings of 
this court have been followed by the judge below in his 
instructions to the jury on this branch of the case. 57 
Ga., 184; 65 /d., 431. 

Upon these two grounds we desire to say that there 
appears no difficulty to our minds in construing the vari- 
ous sections of the Code, declaring what shall be necessary 
to justify homicide. 

Section 4330 provides that one may kill another in self- 
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defence, or in defence of habitation, property or person, 
against one who manifestly intends or endeavors by vio- 
lence or surprise to commit a felony on either. 

Section 4331 simply provides that a bare fear shall not 
be sufficient to justify such killing, and lays down the rule 
as to what shall be sufficient, etc. 

Section 4332 defines what will justify a homicide in 
defence of habitation, property or person where a felony 
is attempted by violence or surprise on either, and con- 
cludes with this qualification: ‘ But it must appear that 
such killing was absolutely necessary to prevent the attack 
and invasion, and that a serious injury was. intended, or 
might accrue to the person, property or family of the 
person killing.” 

Section 4333 provides that to make a homicide justi- 
fiable upon the ground that it was done in self-defence, 
it must appear that the danger was so urgent and press- 
ing at the time of the killing that, in order to save his 
own life, the killing of the other was absolutely necessary. 

Thus it is clear that the qualifications in either case to 
justify a homicide must be made to appear as declared in 
sections 4332 and 4333,as they bear upon self-defence, or 
defence of habitation, property or person, defined in sec- 
tion 4330. 

14. The 16th assignment rests upon the failure of the 
judge to charge upon the fact that the defendant was in 
his own place of business and not bound to retreat there- 
from. The facts of the case were covered by the charge, 
and the law applicable thereto given by the judge. Ifa 
more explicit charge was desired, or a different principle 
wanted, the legal mode of obtaining it was by a written 
request, and unless that which was given was itself illegal, 
it will be held sufficient. Besides, as we have said, a 
saloon where persons are invited to come and drink is a 
public place, and one who resorts to such a place for such 
a purpose is at the place for the business contemplated, 
with equal rights as to the matter in hand with the ven- 
dor for the time being. 
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15. The 17th and 18th exceptions are covered by the 
principles decided and the rules hereinbefore laid down 
for arriving at the just meaning and scope of the instruc- 
tions submitted by the judge to the jury. 

16. The 19th was disposed of with the 15th in this 
opinion. 

17. There is nothing inconsistent with the law as re- 
peatedly ruled by this court in the 20th and 2Ist 
grounds of the motion for a new trial. Nor do we appre- 
ciate the second branch of the 2Ist ground, which char- 
acterizes the charge as being partial to the state and 
calculated to mislead the jury upon the issue in the case. 
Upon the contrary, it appears to us a clear, fair and im- 
partial charge upon the law of the case when applied to 
the facts. If the rulesof law bear heavily on a defendant 
because of his own acts, he should rest his complaint upon 
the acts and not upon the law. Its penalties have never 
found favor with its violators. 

18. The 22d ground of this motion for a new trial is, that 
the judge decided against the motion to quash the indict- 
ment without hearing argument from counsel on said 
motion. P 

It does not appear from the record that there was any 
intimatien given to the judge on the part of defendant’s 
counsel that they desired to submit argument on the evi- 
dence or law involved. Had they done so, the judge 
doubtless would have granted any request that they 
might have made, expressing a wish to be heard before 
the decision was pronounced. The principles of law were 
not in dispute; the testimony had been heard at great 
length by the judge; he had that all before him; argu- 
ment could not change facts; and it was a question of 
fact alone which he was trying; hence we can see no 
reason why argument was needed, or desired, if indeed it 
were, but of which the first notice the judge had, so far 
as disclosed by the record, was this ground in the motion 
for a new trial. 
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However all that may be, the real question at last is, 
was the judgment of the court right? Having held that 
it was, that ends the question. 

19. Complaint is made in the 23rd ground that the 
judge charged the jury that, in coming to their conclusion 
as to which witnesses they would give credit, they might 
take into consideration the manner of the witnesses as 
they testified, their relationship to the parties, their inter- 
est in the case, if they had any, and their bias, if they 
showed any, when upon the stand. What the error was, is 
not specified. But it appears that in justice to the judge 
it would have been fair to have set out the additional in- 
struction he gave them on this point, which was that they 
should take into consideration the position the witnesses 
occupied at the time of the killing and their opportunities 
for knowing what they testified about, and give credit to 
those whom they thought most entitled to it. 

20. The objection set out in the 24th ground appears to 
be that the judge, in charging upon the prisoner’s state- 
ment, said to the jury, that it was not under oath, nor was 
he subject to cross-examination without his consent, and 
the jury were allowed to give his statement just such 
force and weight as they saw proper. This being said 
after the defendant had finished his statement and had 
announced tothe solicitor general that he was willing to 
be cross-examined, and had been so cross-examined. 

As there was no specification of error in this ground, 
and seeing none ourselves, it must stand as sound law, cer- 
tainly so far as it went. 

21. The 25th and last exception was because the court 
failed to call the attention of the jury to the legal effect of 
the testimony as to good character—it having been shown 
by the witnesses that the defendant was a man of good 
character—and his counsel having insisted before the 
jury that the good character of the defendant oughtas a 
matter of law, as well as a matter of fact, to have given 
weight to the defendant's statement. 
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Questions of character,when they enter as an element 
into the defence set up by the accused, become very ma- 
terial, and so, too, when there is an effort to impeach that 
of awitness. In this case, however, neither the defence nor 
prosecution turned on the character of the defendantin the 
least degree. But at most, as stated in the ground we are 
considering, it was but a failure to charge that which coun- 
sel say should have been charged. This same question 
has been directly before this court, and has been ruled 
upon and reported certainly in thirteen if not more of 
its reports, beginning with the toth and ending with the 
6oth Ga. In the case of Alston vs. Granberry, 26th Ga., 
380, Judge Lumpkin said: ‘The error assigned is what 
the court omitted to say. Counsel have duties to dis- 
charge as well as the bench. Happy is that judge who is 
not guilty of sins of commission.” 

Again, in Averett vs. Brady, 20th Ga., 523, this court 
held: “‘ While it is the duty of the court to charge the 
jury on points made in argument to the jury, growing out 
of the case and authorized by the testimony, yet it is no 
error if he fails todo so, unless at the time of the charge 
the counsel recalls the points to his mind. If he does not, 
he will be considered as having waived them, or acquiesced 
in the charge as given.” 

Of like import will be found rulings in 10 Ga., 262; 
13 /a., 34; 19 /d., 1; 20/d., 523; and 26 /d., 380 supra; 
28 /d., 200; 35 /d., 241; 38 /d., 631; 37 /d., 102; 44 /d., 
593; 57 /d., 50; 59 /d., 232; 60 /d., 313. 

Taking this whole case and looking at the testimony as 
it appears in the record, and weighing it in the light of 
human experience and observation, we cannot see how, 
under the penal Code of this state, the jury could have 
returned any other verdict than that of guilty. 

With this testimony before him, how any unbiased mind 
could come to the conclusion that the danger to Wilson 
was so urgent and pressing at the time of the killing that 
in order to save his own life the killing of Tinley was ab- 
solutely necessary, is utterly beyond our comprehension. 
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Admit all that Wilson said to be truth itself, he does 
not make a case of such necessity upon him as that he 
was obliged to take Tinley’s life to save his own at the 
time he says he seized the revolver, cocked it, and fired. 

The knife picked up from the floor was not shown to 
have been deceased’s; the witness who knew him most 
intimately testified that he never knew him to have such 
a knife, or to carry weapons of any kind. When exam- 
ined after his death, he had but his pen-knife in his pocket. 
As to the other, the circumstances surrounding this 
tragedy might have satisfied the jury that Eugene Wilson 
was the owner of that knife; that his presence there in 
that fatal hour was not accidental; that this strange and 
unusual weapon fell to the floor, only when it was seen 
that the revolver in the brother’s hands had done its 
bloody work; it was his eye alone that discovered, and 
his hand that took it from the floor; human eye, accord- 
ing to the proof, had never seen it in the dead man’s 
hands, and its production, circumstanced as it was, may 
have convinced the jury that it was there, in the finder’s 
hands, either for use or evidence. However all this may 
be, the jury on their oaths have said that the plaintiff in 
error was guilty of murder; a conscientious and upright 
judge has approved that finding, and as the record shows 
that the accused has had a fair and impartial trial accord- 
ing to the laws of the state, the judgment below must be 
affirmed. 

Judgment affirmed. 


WRIGHT ef al. vs. THE COMMISSIONERS OF PILOTAGE 
OF ST. SIMONS, ETC. 


1. A contract between the commissioners of pilotage of a port and 
the licensed pilots thereof, whereby the former agreed to limit the 
number of pilots for that port for the period of three years to ten, 
that being the number already licensed, was illegal and void. Itis 
the duty of commissioners of pilotage to supply the port with a 
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sufficient number of pilots, and they cannot contract to restrict the 
number, without regard to what might be necesSary for the busi- 
ness of the port. 

. Each licensed pilot has a right to hold his license and receive his 
fees for services which he may render; but he has no right, either 
alone or in company with others, to claim the entire business of the 
port, and to prevent the issuing of license to another pilot, in the 


discretion of the commissioners of pilotage. 
January 16, 1883. 


Pilotage. Contracts. Actions. Before Judge MER- 
SHON. Glynn County. At Chambers. June 15, 1882. 


Wright e¢ a/. filed their bill against the commissioners 
of pilotage of St. Simons, etc., alleging, in brief, as follows: 
Complainants had been pilots for a number of years on 
the bar of St. Simons, and in order to fully carry out the 
object of their appointment, had expended some $7,000.00 
in the purchase and equipment of pilot boats. There are 
now twelve pilots on the bar, which are more than are 
necessary for the business there, and in addition there are 
several apprentices serving out theirtime. Noemergency 
has arisen or been acted on under §§1535 and 1536 of the 
Code. Under the rules of the commissioners and the 
law, it is necessary that an applicant for an appointment 
as pilot should have served two years on a decked pilot 
boat; that he should make application in his own hand- 
writing; be a citizen of the United States, of good 
moral character; and these rules and the Code contem- 
plate that such service should be on this bar, in order that 
the applicant may be acquainted with it. One Decker 
has applied for a license as pilot, though he has not served 
the time required, and the commissioners have avowed 
their intention to grant him a license. In December, 
1880, one Clubb applied for a license as pilot, and com- 
plainants were resisting his application. The commis- 
sioners agreed that if no resort was had to the courts, 
but Clubb was allowed to be appointed, they would not 
put more than ten pilots on the bar, and this agreement 
was to continue for three years. 
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Defendants admitted that they were about to appoint 
Decker, and alleged that the rule which had been previ- 
ously passed, limiting the number of pilots to ten, had 
been repealed. They demurred to the bill on the ground 
that their powers were guasz judicial, and were not to be 
controlled by a court of equity. Affidavits as to the 
number of pilots were introduced on the hearing, but are 
immaterial here. ° 

The court refused the injunction, and complainants 
excepted. 


HARRIS & SMITH, for plaintiffs in error. 


SYMMES & ATKINSON; C. P. GOODYEAR, for defend- 
ants. 


JACKSON, Chief Justice. 


This is a writ of errorto the superior court of the coun- 
ty of Glynn, brought by certain pilots of the port of 
Brunswick, on the ground that the commissioners of pilot- 
age were not restrained by injunction from the appoint- 
ment of another pilot for that port. 

The application for injunction is based on alleged want 
of qualifications in the new pilot, in that he had not 
served the apprenticeship, and been experienced in the 
port of Brunswick the necessary length of time,and upon 
a certain agreement alleged to have been made between 
the complainants and the commissioners restricting, for 
three years, the number of pilots to ten, which number 
was then filled. 

1. In so far as the bill rests on contract between the 
pilots and the commissioners, it has no standing, because 
such a contract is illegal. The commissioners, as public 
officers, whose duty it is to supply the port with pilots, had 
no power by any bargain to limit the number necessary 
for that purpose for any specified time, on account of 
threatened law suits, or for other reasons. To restrict 
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their power in respect to the necessary number to do the 
business for three years, without regard to what might be 
the wants of the port, by bargain with the present em- 
ployés, would be to part with the discretion vested in 
them by law, and to abdicate their office. Code, §1504 to 
$1542. 

2. The contract for breach, of which the bill is brought 
in part, being null and void, have complainants any other 
standing in court ? 

It is not for them to prescribe the number or determine 
the qualifications of pilots. The rights of each pilot are 
to hold his license and to receive his fees for services he 
may render, If he be interrupted therein by the commis- 
sioners illegally, the law gives him redress. Code, $$1508, 
1532. 

But he has no right, by himself alone nor in company 
with the other pilots already engaged by the commissioners 
and in their employment, to the entire pilotage business of 
the port, so as tointerfere with the appointment of others 
deemed necessary and competent. The Code, onthe sub- 
ject, from section 1504 to 1542, will be searched in vain to 
find any such right vested in one or all of the pilots, and 
consequently to find any remedy given them in such mat- 
ters. 

This point was ruled in the case of Healy vs. Dean et al., 
68 Ga., 514. 

There it was held that the pilots could not be made 
parties to the application of another person for license and 
carry the judgment of the commissioners to the superior 
court by certiorari, on the ground that they had no legal 
right to interfere therewith. Much less right have they 
to interfere by the harsh remedy of injunction on an ap- 
prehended appointment of one whose application was 
then pending before the commissioners, to restrain those 
commissioners from the exercise of their legal power to 
examine and license another pilot. 
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So that the chancellor could not do otherwise than sus- 
tain the demurrer and refuse the injunction. 
Judgment affirmed. 


TiiE OCEAN STEAMSHIP COMPANY vs. WILLIAMS. 


1. A plea of the general issue is a denial of the allegations in the plain- 
tiff’s declaration. No evidence is admissible under such plea ex- 
cept such as disproves the plaintiff's cause of action. All matters 
in satisfaction and avoidance must be specially pleaded. 

(a.) In an action for false imprisonment, a plea which alleged that the 
plaintiff was at the time one of the defendant’s servants, and with 
others had custody of the goods stolen on the vessel when the 
larceny was committed ; that he and his associates alone could 
have been guilty of the theft, and which particularized all the cir- 
cumstances which gave the defendant reasonable and probable 
grounds to suspect the guilt of the plaintiff and to cause his arrest 
and imprisonment; and which averred that plaintiff was not de- 
tained in custody for an unreasonable length of time, was a good 
plea in justification of the conduct of defendant, and gave the right 
to open and conclude. 

2. By aplea of justification in an action for a tort, the defendant admits 
the act to be done, and is entitled to all the privileges of one hold- 
ing the affirmative of the issue, including the right to open and con- 
clude the argument. 

(a.) That the plea of justification was not filed until the plaintiff had 
made out his case and closed his evidence, does not take away the 
right to open and conclude. 

3. In an action for false imprisonment, a plea of justification does not 
necessarily admit that the imprisonment was wrongful and un- 
lawful. It need only admit the imprisonment and the manner 
thereof as charged in the declaration. If it admitted the unlawful- 
ness of the detention, it would cease to be a plea, and would 
amount to a confession of judgment. 

4. In an action for false imprisonment, expenses which were the im- 
mediate or necessary consequence of the act complained of, inclu- 
ding counsel fees and costs incurred by reason of the imprisonment, 
could be taken into consideration by the jury in estimating dam- 
ages ; nor would it be necessary in order for such elements of dam- 
ages to be considered, to show bad faith, or stubborn and litigious 
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conduct, or unnecessary trouble and expense caused by the defend- 
ant. 

(a.) Although there was no allegation in the declaration authorizing 
evidence on these items, yet where evidence concerning them was 
admitted without objection, the judge properly charged the jury as 
to its effect. Had any objection been made the declaration could 
have been amended. 

. There was no error in refusing a non-suit on the first count in the 
declaration, there being sufficient evidence on that count to carry the 
case to the jury. 

. An arrest being legal, the person causing it cannot be held respon- 
sible for the conduct of the officer or person in charge of the pris- 
oner after the arrest, unless it be shown to have been done by his 
authority or to have been caused by him. 

. In anaction for false imprisonment, if a plea of justification be filed 
but not sustained, the jury may consider it as authorizing them to 
give additional damages. 

. There being no allegation in the declaration authorizing the intro- 
duction of evidence as to harsh treatment sustained by the plaintiff 
while confined in the police barracks, or while under arrest and while 
being carried before the magistrate issuing the warrant, an objec- 
tion to such evidence should have been sustained. Thisdefect can 
be cured by amendment, but no amendment was offered on the last 
trial. 

. It is the duty of a person making or causing an arrest to be made, 
to convey the party arrested without delay before the most conveni- 
ent officer authorized to receive an affidavit and issue a warrant. 
This duty is not discharged by delivering the person arrested into 
the custody of a police officer, who has no authority to take an affi- 
davit and issue a warrant. The imprisonment under such an arrest 
would not be legal beyond a reasonable time allowed for procuring 
a warrant; and what constitutes a reasonable time is a question for 
the jury. 

(a.) The object of the arrest is to carry the prisoner before a magis- 
trate. After a warrant has been issued and the accused has been 
placed under arrest, a reasonable time will be allowed by the presid- 
ing magistrate for making an investigation and procuring the evi- 
dence in the case. 


January 30, 1883. 


Pleadings. Damages. Malicious Arrest. False Im- 
prisonment. Justification. Non-Suit. Evidence. Be- 
fore Judge HARDEN. City Court of Savannah. May 
Term, 1882. 
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Williams brought an action against the Ocean Steam- 
ship Company of Savannah. His declaration contained 
two counts. The first count was for false imprisonment, 
and alleged that on the 11th day of January, 1882, the 
defendant, “with force and arms did unlawfully and 
wrongfully imprison and detain” him “in the police bar- 
racks, falsely pretending that he was guilty of the crime 
of larceny from the vessel; that he was thereby deprived 
of liberty for twenty-six hours,” was greatly harassed and 
oppressed, subjected to trouble and expense, deprived of 
employment, his character and reputation damaged, and 
he was put to great suffering. 

The second count was for malicious prosecution. 

Defendant pleaded the general issue. The evidence on 
behalf of the plaintiff was, in brief, as follows: On Janu- 
ary I1, 1882, plaintiff, with a number of. other colored 
men, was employed in handling freight on board the 
steamship ‘ City of Macon,” belonging tothe defendant. 
The “gang”’ was at work in what is known as the lower 
between decks. After a time a box was sent up, from 
which it was alleged that some stockings were missing, 
and the captain of the vessel ordered that the men be 
arrested, and not allowed to come up. The captain, 
quartermaster and a policeman employed about the wharf 
then searched the men, and searched about the vessel. 
They found some pantaloons behind a lot of freight in the 
lower between decks and one pair in the upper between 
decks. Plaintiff had nothing to do with these, and had 
done nothing to warrant his arrest. The box from which 
the stockings were stolen was cracked, but was not broken. 
The head man of the “gang” reported broken boxes to the 
quartermaster. Plaintiff testified that the head man called 
the quartermaster. The head man testified that he did 
not see the box, being absent atthetime. Plaintiff further 
testified that the box was not sufficiently broken to allow 
goods to be taken fromit. The captain of the vessel sent 
for the company’s agent, and upon his arrival he caused 
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the arrest of the entire “ gang,” and instructed the police 
to carry them to the police barracks. Plaintiff was arrested 
about 12:300’clock P. M., and was kept at the barracks until 
3 or 4 o'clock the next day. He was then carried to jail ; 
subsequently employed counsel, to whom he agreed to pay 
$100.00; gave bond and was released. The removal re- 
sulted from the fact, that on the day after the arrest the 
captain of the vessel, under advice from the companys’ 
agent, caused a warrant to be issued. The entire party 
were handcuffed and tied together, against the plaintiff's 
request not to be handcuffed. At the time of making 
the affidavit, the captain of the vessel asked if there was 
any fear of his getting himself into trouble about this 
warrant. Afterwards, when the case was called for a com- 
mitting trial, the attorney of the company stated that he 
did not have sufficient evidence to warrant his proceeding 
with the examination, and thereupon the present plaintiff 
was discharged. While confined at the barracks, his wife 
was not allowed to bring him dinner, and he was given 
very insufficient food. There was other evidence as to 
value of services, loss of time, whether plaintiff was tried 
before the nearest magistrate, etc., not material here. 

On the close of plaintiff's evidence, counsel for defend- 
ant moved foranon-suit. It was granted as tothe second, 
but refused as to the first count. 

The defendant then filed a plea of justification, setting 
up as a defence the following facts: At the time of the 
arrest the plaintiff, as defendant's servant, was engaged in 
unloading one of the ships of the defendant. Just before 
the arrest, several pairs of stockings, pants and other arti- 
cles of clothing in the custody of defendant as a common 
carrier were feloniously stolen, taken out and removed 
from the package in which they were delivered to defend- 
ant; these articles were found hidden away in the side of 
the ship, in the lower and upper between decks, to which 
the plaintiff and the gang with which he worked had ac- 
cess, and where they alone were employed in unloading. 
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These articles were known by plaintiff to have been so 
stolen, and were feloniously taken and hidden by him with 
intent to steal the same off of said steamship. Where- 
fore defendant, having good and probable cause of suspi- 
cion, and suspecting said plaintiff to have been guilty of 
or concerned in the stealing, did give the plaintiff in charge 
to a police officer and ex-officio constable of the city, and 
peace officer of the state, and requested him to take the 
said plaintiff into his custody and safely keep him until he 
could be carried and conveyed, and carry and convey him 
before some one of the justices assigned to keep the peace 
of the state of Georgia, to be examined by and before 
such justice, touching and concerning the premises, and 
to be further dealt with according to law; and said peace 
officer then and there did take said plaintiff into his custody, 
and as soon as conveniently could be done, the said plaintiff 
was Carried in custody to and before M. F. Molina, one of 
the justices of the peace in and for the county of Chatham 
in said state, and said plaintiff was by order of said M. 
F. Molina, justice of the peace as aforesaid, further de- 
tained until, upon the 12th day of January, 1882, the said 
plaintiff was discharged out of custody by the said justice 
of the peace. The time of imprisonment was a reasona- 
ble time for the purpose aforesaid, “ which are the alleged 
trespasses in said declaration set out, and this the said de- 
fendant,” etc. 

Defendant's counsel claimed that the filing of the plea 
of justification gave them the opening and conclusion of 
the argument before the jury. The court refused to 
allow this claim, and permitted plaintiff's counsel to open 
and conclude the argument. 

The evidence for the defendant was, in brief, as follows: 
Plaintiff and the others in the same gang were working in 
the lower between decks. They sent up a box, from whicha 
piece had been broken off some five or six inches in width, 
and from which two boxes of stockings had been removed. 
It was the duty of the head man of the gang to report 
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broken boxes. No report was made of this one, and the 
head man claims to have been absent when it was sent up. 
On making search of the vessel, five pairs of pants and a 
vest were found thrown behind the freight in the lower 
between decks. They were new pants, having the price 
tickets on them, and appearing to have been recently 
placed there. One pair was torn, as though hastily pulled 
off. No other “gang” had been at work there except 
thisone. The men were arrested, and the agent told the 
sergeant of police to take them to the barracks for exami- 
nation, because they were stealing from the vessel. The 
agent also told the chief stevedore that he did not want 
any such labor, and since that time complaints in regard 
to lost goods have been much fewer. A warrant was 
sworn out on the morning after the arrest by the captain 
of the vessel. 

The jury found for the plaintiff $114.00. Defendant 
moved for a new trial on the following grounds: 

(1.) Because the court, over the objection of defend- 
ant’s counsel, allowed the plaintiff to introduce evi- 
dence of alleged ill-treatment while in confinement, to- 
wit : being given bad food and a small quantity of it while 
he was in the police barracks, and his having been hand- 
cuffed while being carried to the magistrate’s office, such 


ill-treatment not being specially alleged in the declaration. 
(2.) Because the court refused (a motion to that effect 


having been made by defendant’s counsel) to grant a non- 
suit on the first count in plaintiff's declaration, to-wit: the 
count for false imprisonment. 

(3-) Because, when plaintiff had closed his evidence, 
and defendant had filed a plea of justification, the court 
refused to allow defendant’s counsel the opening and con- 
cluding argument to the jury. 

(4.) Because the court charged the jury as follows: 
“The arrest is admitted ; the first arrest is admitted to 
have been legal. That being the case, the defendant who 
caused that arrest is not responsible for anything which 
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may have been done by the officer or person in charge of 
the prisoner after the arrest, unless it can be shown that 
it was done from his authority—that he was the cause of 
it.” 

(5.) Because the court erred in charging the jury as fol- 
lows: ‘‘ With reference to the expenses of the litigation, 
the amount of counsel fees claimed as being owed as con- 
tracted for is one hundred dollars. There are three cir- 
cumstances under which you may allow that. One is, if 
you find that the defendant has acted in bad faith, or if 
he has been stubbornly litigious, or if he has caused the 
plaintiff unnecessary trouble and expense about the liti- 
gation,’ there being no evidence on which to base said 
charge. 

(6.) Because the court erred in charging the jury as fol- 
lows: ‘‘ Counsel requests me to charge you with reference 
to the plea. You will have with you the declaration and 
the plea annexed. If you find under the plea—taking 
the whole plea—if you find it is asserted that this party 
was guilty of the crime for which he was arrested, and 
you believe that he was not guilty, you are to consider 
that in making up your damages as a matter that would 
authorize you to give additional damages.” 

(7.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

The motion was overruled, and defendant excepted. 


LAWTON & CUNNINGHAM, for plaintiffs in error. 
J. J. ABRAMS; R. R. RICHARDS, for defendant. 


HALL, Justice. 


1. The first question to be considered in this case is, 
whether the amended plea of the defendant, filed and 
allowed during the progress of the trial, is a plea in jus- 
tification of the plaintiff's arrest and imprisonment, or is 
merely an amplification of the general issue of not guilty? 
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Without this plea, could the defendant, under the general 
issue, have introduced the evidence by which it sought to 
justify the plaintiff’s arrest and imprisonment? The only 
count in the declaration on which the trial was had alleged 
that the defendant, on the day named therein, wrongfully 
and unlawfully imprisoned and detained the plaintiff in 
the police barracks of the city of Savannah, falsely pre- 
tending that he was guilty of the crime of larceny from 
the vessel; and that by reason thereof he was deprived 
of his liberty for the space of twenty-six hours, and was 
greatly harassed and oppressed, subjected to trouble and 
expense, deprived of employment, his character and rep- 
utation seriously damaged, and he was put to great suf- 
fering. 

Now, what did the plea of not guilty put in issue, and 
what proof was admissible thereunder? ‘In trespass to 
the person, personal or real property, the defendant, un- 
der the general issue of not guilty, can give in evidence 
matter which directly controverts the fact of his having 
committed the acts complained of; as in trespass for as- 
sault and battery, with a tearing of clothes, a plea of not 
guilty of the assault modo et forma, was held to operate 
as a denial of the battery and /aceravit as well as the as- 
sault.”” 1 Chitty’s Plead., 534, 535. So our Code, $3458, after 
defining what a plea of the general issue is, provides that 
no other evidence is admissible under such plea, except 
such as disproves the plaintiff's cause of action, and other 
matters in satisfaction (confession?) or avoidance must 
be specially pleaded. See upon this section 44 Ga., 199, 
which is fully in point with the present case. 

In all such cases Mr. Chitty, 1 Plead., 535, says, “matters 
in discharge or confession and avoidance of the action 
must be specially pleaded.” Again, “the plea of not guilty, 
therefore, is proper in trespass to person, if the defend- 
ant committed no assault, battery or imprisonment ; but 
in trespass to person soa assault demesne, the moderate 
correction of servant, mol/iter manus imposuit to pre- 
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serve the peace, or a justification in defence of the pos- 
session of real or personal property, by authority of law 
without process, as a private individual, must always have 
been pleaded specially.” 6., 535, 536. 

“A plea,” he says, “justifying an arrest of the plaintiff 
upon the ground that a felony had been committed, and 
that there was reasonable ground to suspect and accuse 
the plaintiff, must distinctly state the specific reasons for 
suspecting the plaintiff. Anda plea justifying assault and 
imprisonment on the ground of a breach of the peace 
committed by the plaintiff, must show that the breach of 
the peace was continuing, or show facts from which a re- 
newal of the breach was to be apprehended, and as little 
as possible should be left to inference.” 0. 

“These are positive rules of law, in order to prevent sur- 
prise on the plaintiff at the trial by the defendant then 
assigning various reasons and causes for imprisoning the 
plaintiff, of which he had no notice, and which conse- 
quently, he could not be prepared to meet at the trial on 
a plea of not guilty on fair and equal terms with respect 
to the evidence and proof of facts.” /6., §36, 537. 

A striking instance of the application of this rule is 
afforded by the case of Breoks vs. Ashburn et al., 9 Ga., 
297, which was an action of trespass on the case for kill- 
ing a slave, to which the defendants filed the plea of the 
general issue and sought to justify themselves thereunder 
by showing that they were acting as patrol when the slave 
was killed; they relied upon the act of 1770, which de- 
clared that “if any person shall be, at any time, sued for 
putting in execution-any of the powers contained in the 
act, such person shall and may plead the general issue, 
and give the special matter and this act in evidence;” but 
this was not allowed by the court for two reasons: beca 
this wasacemmon action of trespass; the defendants tw 
not sued for putting in execution the powers contained 
in the act of 1770, and could only avail themselves of the 
proof under a special plea of justification. This, the court 
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ruled, was requisite under the gth section of our judiciary 
act of 1799, which required the defence to be plainly, 
fully and distinctly set forth. 

The pleain the case before us comes substantially up to 
these requirements. It sets forth that the plaintiff was 
at the time one of the defendant’s servants, who, with 
others, had custody of the goods stolen on the vessel ; that 
he and his associates could alone have been guilty of the 
theft, and particularizes each and all the circumstances 
that gave the defendant reasonable and probable grounds 
to suspect the guilt of this party and to cause his arrest, 
imprisonment and detention, and it avers that he was 
not detained in custody an unreasonable length of time. 
We hold this a good plea in justification of the conduct 
of the defendant, and it gave him the right to open and 
conclude the argument of the case to the jury. 

2. In every case of tort, ifthe defendant was authorized 
by law to do the act complained of, he may plead the 
same as a justification; by such plea he admits the act to 
be done, and shall be entitled to all the privileges of one 
holding the affirmative of the issue. Code, $3051. Among 
these privileges, and perhaps the most important of all of 
them, is that of opening and concluding the argument of 
the case to the jury. This privilege was denied him be- 
cause, as it was said, the plea was not filed until the plaintiff 
had made out his case ard closed his evidence. This ob- 
jection is fully met and answered by this court in Ran- 
sone vs. Christian, 56 Ga., 354. 

3. It is claimed, moreover, that the plea is defective, in 
that it does not admit all that is charged against the de- 
fendant in the declaration; it does not of course admit, as 
was insisted that it should admit, that the imprisonment 
was wrongful and unlawful; that, instead of being a plea 
of justification, would have amounted to a confession of 
judgment to the plaintiff. All that the defendant was 
required to admit by its plea was the imprisonment and 
the manner thereof as charged in plaintiff’s declaration. 


49 Ga., 491. 
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4. The defendant in the court below insists that inas- 
much as the evidence in the case shows that the dam- 
ages awarded by the verdict were made up of counsel fees 
paid and promised by the plaintiff, and of costs paid by 
him to the magistrate, and as it had not been shown that 
defendant acted in “ bad faith,” or was ‘“‘ stubbornly liti- 
gious,’ or caused plaintiff unnecessary trouble and ex- 
pense, the verdict was wrong, and should be set aside. 
While we may entertain an opinion as to the manner in 
which the jury reached the amount of their verdict, we can- 
not say certainly, from anything that appears in the record, 
that the result was attained in the mode specified; and 
even if it had been, we are not prepared to hold that “ bad 
faith,” or “stubborn litigiousness,” or “ unnecessary 
trouble and expense,’ caused by the defendant to the 
plaintiff, should concur with other things in order to make 
the items specified proper ingredients to enter into a 
computation of damages in such a case; if such expenses 
were the immediate and necessary consequences of the 
-act complained of, they should, in any view, be taken into 
consideration in estimating the damages. In all cases, 
necessary expenses consequent upon the injury done are 
a legitimate item in the estimate of damages. Code, 
$3068. 

Again, it is urged that there was no allegation in 
the only count contained in plaintiff's declaration on 
which the case was tried, that authorized the admission of 
these items in evidence. Tothat it has been replied, 
and we think successfully, that the evidence was admitted 
without objection ; that if objection had been made when 
it was offered, the declaration could have been amended 
so as to let it in, and no motion having been made to rule 
it out, the judge properly charged the jury as to its effect 
and influence. 

5. The court did not err in refusing to non-suit plaintiff 
on the first count in his declaration for false imprison- 
ment. There was sufficient evidence to carry the case 
on that count in the declaration to the jury. 
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6. Nor was the judge’s charge wrong in relation to the 
responsibility of the party causing the arrest; it having 
been admitted that the first arrest was legal, of course 
the party causing it to be made was not responsible for 
things done by the officer, or person in charge of the pris- 
oner, after the arrest, unless it could be shown to have 
been done by his authority or that he caused it. Whether 
there is testimony in this record to authorize the q ual h- 
cation as set forth in the last paragraph of this charge, 
we will not now decide. For obvious reasons this would 
be improper. 

7. The judge’s charge upon the effect the plea of justi- 
fication would have, if not proved, upon the damages, was 
substantially correct; it only went so far as to instruct the 
jury that they might in that event consider it as 
authorizing them to give additional damages. 

8. There is no allegation in either count of plaintiff's 
declaration, either general or special, which authorized 
any proof as tothe harsh treatment of the plaintiff while 
confined in the police barracks, or while under arrest 
upon the warrant issued, and while being carried before 
the magistrate issuing the warrant ; and without such alle- 
gation, the objection made by the defendant to the testi- 
mony should have been sustained. The a//egata and 
probata, by an amendment, could have been made to cor- 
respond, but noamendment was offered or made. This 
can be done on another hearing. See 56 Ga., 61. 

g. That it was the duty of the party making or causing 
the arrest to convey the person arrested without delay 
before the most convenient officer authorized to receive an 
affidavit and issue a warrant, is too plain to admit of cavil 
or dispute. This results from the language of the Code: 
“Wherever the arrest is made bya private citizen who 
is present at the commission of the offence and sees it 
committed, or who acts upon reasonable or probable 
grounds of suspicion in making the arrest, the duty is 
not discharged by turning the party over and committing 
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him to the custody of a police officer who has no author- 
ity to take an affidavit and issue a warrant. The impris- 
onment under such an arrest would not be legal, beyond a 
reasonable time allowed for procuring a warrant.” Code, 
$$4724, 4725. And this is always a question for the jury, 
under proper instructions from the court. 56 Ga., 61. 
Time is not given to make an investigation of the facts 
of the transaction, but to procure the warrant. After the 
warrant is issued and the accused is under arrest, reasona- 
ble time would doubtless be allowed, and should be, for 
the purpose of making the investigation and procuring the 
evidence in the case by the magistrate before whom the 
accused is carried for examination. The arrest is allowed 
only for the purpose of carrying the party before a 
magistrate. 12 Ga., 318; 56 Ga., 61. 
Judgment reversed. 


CANNON, surviving partner, vs. CAMPBELL & JONES. 


. Where the payees, who were also endorsers, of an unconditional 
negotiable draft, at the time of its acceptance gave to the acceptors 
a release of all responsibility thereon, written on a separate paper, 
if the draft fell into the hands of an innocent holder for value be- 
fore due, and the acceptors paid it to him, in a subsequent suit by 
the same payees against the same acceptors on another acceptance, 
the amount paid on the first draft could be set off against the 
action, no funds of the drawers being in hand. 

.) If the first draft was presented by the payees themselves and 
paid at their instance and request, an action would lie for money so 
paid, and it could be set off against an action on the other draft. 

. Whilst the court in his charge should adhere as strictly as possible 
to the testimony as given, yet where the legal effect of what he does 
say is exactly the same as if he had employed the language of the 
testimony, it is not such error as works an injury and requires a new 
trial. 

October 24, 1882. 


Set-Off. Negotiable Instruments. Actions. Before 
Judge Simmons. Bibb Superior Court. April Term, 
1882. 
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Cannon, surviving partner of Cannon & Co., brought 
complaint in the statutory form against Campbell & Jones 
on a draft, dated April 26, 1878, due seven months after 
date, drawn by Mann & Brown in favorof Cannon & Co., 
on Campbell & Jones, accepted by them. The amount of 
the draft was seventy-five dollars. The defendants pleaded 
the general issue, and also a special plea setting up sub- 
stantially the following facts: On May 5, 1878, Mann & 
Brown drew upon them for one hundred and fifty-five 
dollars and seventy-four cents, payable to the order of 
Cannon & Co. Defendants refused to accept this draft, 
and only accepted it upon the agreement of Cannon & 
Co., in writing, that the defendants should not be held re- 
sponsible forit. On October 8, when this draft fell due, 
Cannon & Co. having endorsed it, and it being presented 
by a third party, defendants paid it at the request of Can- 
non & Co., although they had no funds of Mann & Brown 
or of Cannon & Co. in their hands. Before the com- 
mencement of this suit, defendants offered to set off from 
the one hundred and fifty-five dollarsand seventy-four cents 
so paid, the amount of the draft now sued on (seventy- 
five dollars). This Cannon & Co. agreed to allow, but the 
surviving partner has refused to carry out such agreement. 
Defendants have brought suit against the plaintiff for the 
difference between the draft paid (one hundred and fifty- 
five dollars and seventy-four cents) and that now sued 
upon; and they pray that the seventy-five dollars not in- 
cluded in their suit be set off against the present suit. 

On the trial, the evidence showed, in brief, the follow- 
ing facts: Mann & Brown drew on Campbell & Jones, on 
April 26, 1878, for seventy-five dollars, payable seven 
months after date. This draft was accepted: by the de- 
fendants, and is the one in suit. On May 5, 1878, Mann 
& Brown again drew on defendants in favor of Cannon & 
Co. for one hundred and fifty-five dollars and seventy- 
four cents, payable five months after date. Concerning 
the acceptance of this draft, D. B. Jones, one of the de- 
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fendants, testified as follows: “‘ That draft was presented 
by Cannon & Co. for acceptance. At first we declined to 
accept it, and told Cannon & Co. we had already accepted 
for Mann & Brown as much as we cared todo. They 
(Cannon & Co.) told us to accept it any way, and they 
would give us a release, which they did, and we accepted 
the draft. It was presented at our office at maturity by 
somebody—I don’t know whether by Cannon & Co.’s 
clerk or somebody else-—and was paid by us.” The release 
mentioned was as follows: “ This is to certify that Camp- 
bell & Jones have this day accepted a draft, drawn by 
Mann & Brown, for one hundred and fifty-five dollars and 
seventy-four cents, dated "May 5, 1878, due five months 
after date, for which acceptance we do not hold Campbell 
& Jones responsible,” and was signed by Cannon & Co. 
Sometime afterwards the draft now sued on fell due, and 
when it was presented, defendants claimed the amount 
paid by them on the previous draft. At the time of the 
payment of the first draft, defendants did not owe Mann 
& Brown anything. They had in hand some cotton, and 
the proceeds of cotton, which Mann & Brown had shipped 
to them, but there were other drafts outstanding on 
which defendants were unconditionally liable, amounting 
to more than sufficient to absorb what was on hand. 

On the trial in the county court, plaintiffs recovered a 
judgment, and defendants appealed. Onthe trial in the 
superior court, the jury found in favor of defendants’ set- 
off. Plaintiff moved for a new trial, on the following 
among other grounds: 

(1.) Because the verdict is contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “If you be- 
lieve from the evidence in this case that Cannon & Co. 
carried this draft of $155.00 to Campbell & Jones, and 
requested them to accept it for Mann & Brown, and they 
declined to do it, stating that they had already accepted 
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as much for that firm, Mann & Brown, as they could pay, 
and if you believe further, that then and there Cannon 
& Co. entered into a writing with Campbell & Jones, 
whereby they agreed not to hold Campbell & Jones bound 
for that $155.00 draft, and if you believe further, from the 
evidence, that Campbell & Jones, at the time when they 
accepted this draft for Cannon & Co., had already accepted 
as much as Mann & Brown could pay, and when the 
$155.00 draft become due, they paid it at the request of 
Cannon & Co., or if you believe it got into the hands of 
other parties, and was presented to them and they paid it, 
then I charge you that, under the law of this case, they 
would be entitled to their set-off. If you believe it got 
into the hands of athird party, and was presented by 
a third party, then they were bound to pay it—that 
$155.00 draft. If you believe it was presented by Cannon 
& Co., and Campbell & Jones paid it at their request, and 
they had no funds of Mann & Brown in their hands, or 
no fundsof Cannon & Co. in their hands, then they would 
be entitled to their set-off, not on the draft, but on account 
of money paid out for the use of Cannon & Co.” 
The motion was overruled, and plaintiff excepted. 


SAMUEL H. JEMISON, for plaintiff in error. 


R. W. PATTERSON, for defendants. 
JACKSON, Chief Justice. 


1. The controlling question which this record makes is 
this: When one is sued on an accepted draft, can he set 
off thereto money paid out by him on a prior acceptance 
of another draft for the plaintiff, when the plaintiff, at the 
same date of the acceptance, gave him a release of all ob- 
ligation to pay on a separate paper, if the draft fell into 
the hands of an innocent holder, and was paid to him, or 
when presented by the plaintiff, it was paid at his special 
instance and request? The court below so charged and 
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put the law of the case to the jury squarely there—on 
either of these alternatives, holding that the set-off is 
good. 

The acceptor was bound to pay the draft if an innocent 
holder presented it, because on the face of it the accept- 
ance was unconditional and the draft negotiable. There- 
fore, that payment being compulsory, he could set it 
off, no funds of the drawer being in hand, and the law 
making him liable on the draft. 

If it was presented by the payee and paid on such pre- 
sentation, it was money paid by the request of the payee, 
and an action for money paid out for his use at his spe- 
cial instance and request would lie. Therefore, in that 
event, he could set it off. So that in either case, as put 
by the court, the set-off was allowable, and there is 
enough evidence to authorize the charge and support the 
verdict. 

2. But it is insisted by plaintiff in error that the court 
erred in charging-on an assumed state of facts, and that 
such error demands a new trial. 

Whilst the record does show that the testimony does 
not authorize the precise language used by the judge, yet 
the legal effect of the charge of the judge is fully sus- 
tained by it. This ground of error, therefore, rests on 
this principle, that if the precise language of the court 
does not accord with that of the witness, a new trial must 
be granted, though the legal effect of the charge, as made, 
be the same as if the judge had used the words in the evi- 
dence. 

We cannot agree to the principle. Whilst it would be 
better that the court adhere to the testimony as strictly as 
possible, yet where the legal effect of what he does say is 
exactly the same as if he had employed the other lan- 
guage, it is not such error as ought to require a new trial, 

The obvious reason is that the jury were not, and could 
not have been, misled, and thus the plaintiff in error was 
not hurt. And it is only for errors which hurt him that he 

v 69—18 
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can complain. If the court put the point of law upon 
facts which make the same case in law precisely as the 
facts sworn to by the witnesses, though varying language to 
make the point were intelligible to the jury, the error, if 
error at all, is harmless. 

On an examination of the evidence and charge of the 
court, we cannot say that there is not evidence to support 
the verdict, or that the court erred as to the law to the 
detriment of the plaintiff in error. The judgment must 
therefore be affirmed. 

Judgment affirmed, 


THE CENTRAL RAILROAD vs. SMITH. 


1. Where one railroad in this state has leased and is operating another, 
in a suit against the lessee, an entry of service by the sheriff by 
serving personally its depot agent was sufficient. It was not neces- 
sary for such entry to show the deposit and mailing of a letter to 
the president of the company. 

. A declaration in a suit against a railroad alleged as follows : Plaintiff 
was a passenger on defendant’s train, and had paid his fare toa 
given point, where defendant’s agents agreed to put him safely off, 
but after having promised to slack up, they negligently directed 
plaintiff to get off while the train was in motion; seeing that 
he was about to be carried beyond his destination, and think- 
ing he might safely jump, under promise of defendant’s agent to 
slack up and his notice to get off, plaintiff stepped from the train ; 
finding that he would be hurled against the track if he let loose, he 
retained his hold on the car, trusting that the speed would be les- 
sened; but, though defendant’s agent saw plaintiff's situation, the 
speed of the train was negligently increased, causing plaintiff to be 
dragged, etc.: 

Held, that a cause of action was set out, and a demurrer to the de- 
claration was properly overruled. 

3. Where no special plea is found in the record, an assignment of 
error, based on its being stricken, cannot be considered by this court. 

4. The verdict is supported by the evidence. 

October 10, 1882. 
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Service. Railroads. Damages. Negligence. Before 
Judge Hoop. Quitman Superior Court. March Term, 
1882. 


Smith brought his action against the Central Railroad, 
alleging that the defendant had injured and damaged him 
while operating and running the trains upon the South- 
western Railroad, the defendant having leased that road. 
The facts alleged in the declaration are substantially 
stated in the second head-note. 

The sheriff made the following entry of service: “I 
have this day executed the within writ by serving a copy 
thereof on R. T. Gilbert, agent Central Railroad and 
Banking Company at Georgetown.” 

Defendant demurred to the declaration because it did 
not show any liability on the part of the Central Railroad, 
but if any liability was shown, it was on the part of the 
Southwestern Railroad; because it did not appear that 
the president of the defendant had been notified of the 
bringing of this suit, nor that any notice had been filed 
in the clerk’s office, as required by section 3369 (a) of 
the Code; and also because the declaration failed to set 
out any sufficient cause of action. The demurrer was 
overruled. 

The evidence for the plaintiff was, in brief, as follows: 
On February 19, 1881, Smith purchased a ticket at Mor- 
ris’ station, on the line of the Southwestern Railroad, 
which was leased by the Central Railroad for the purpose 
of going to Hatcher’s station in Quitman county, and for 
that purpose boarded the local freight train, to which was 
attached a cab, in which passengers were carried. Before 
leaving Morris’ station the conductor inquired of the sta- 
tion agent whether he had sold any tickets to Hatcher’s 
station or not. The agent replied that he had sold one 
to plaintiff, to which the conductor responded that he was 
sorry, as he did not desire to stop at Hatcher's station. 
Plaintiff thereupon remarked that if the company allowed 
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passengers to ride on that train, it was their duty to de- 
liver them safely, and if their instructions were not to 
stop at a station, the conductor should not allow a pas- 
senger to enter the cab. After the train had started, the 
conductor came to the plaintiff for his ticket. The latter 
stated to him that he was a public carrier, and that the 
railroad would be responsible for the damage that a pas- 
senger received. There was an up-grade at Hatcher's 
station, and the train was a heavy one. The conductor 
stated that if he stopped at the station, he could not get 
over the grade, and would have torun back. The plaintiff 
replied that he could not help that, and that it was not 
his business. When within about half a mile of Hatch- 
er’s station, plaintiff informed the conductor that if it 
would be any accommodation, he would not require the 
train to be stopped entirely, but that the conductor might 
“slack up” enough for him to get off with safety. When 
within about a quarter of a mile of the depot, the con- 
ductor inquired of the plaintiff whether he would be will- 
ing to jump while the train was moving at that speed, to 
which the latter answered that he would not. The con- 
ductor told him that he would “slack up,” and instructed 
him to get ready to get off. Plaintiff requested a friend 
to throw him a small package which he had, and then 
placed himself upon the bottom step of the car. When 
within a few yards of the depot the speed of the train 
began to increase very rapidly. Plaintiff, being compelled 
to attend court that day, was afraid that he would be car- 
ried beyond his station, and thereupon jumped from the 
train, but retained his hold upon the railing. Seeing the 
conductor standing upon the platform, he thought that 
he would pull the bell-rope and stop the train, but he did 
not do so, and, after being dragged for a short distance, 
plaintiff was unable to retain his hold, and fell to the 
ground. 

There was also evidence as to the extent of the injury 
which is not material here. 
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The evidence for the defendant differed from that for 
the plaintiff in the following material points: The con- 
versation between the conductor and the plaintiff, in re- 
gard to stopping at Hatcher's station, occurred before the 
train left Morris’ station. The plaintiff stated that the 
conductor need not stop the train for him to get off; that 
he need only “slack up,” and plaintiff would get off; 
that he had done so several times. On nearing the station, 
and ata point where the train could be “slacked up” 
before reaching it, so that the plaintiff could alight with 
safety, the conductor put his head inside the door of the 
cab to order the brake to be put on. When he looked 
out again, plaintiff had already jumped. The brake was 
put on, but, after seeing that plaintiff had jumped from 
the train, it was taken off again and the speed of the train 
increased. The effect of putting on the brake while on 
an up-grade is very considerable. The plaintiff was 
dragged only a very short distance, and the bell-rope, be- 
ing in the top of the cab, was out of reach of the con- 
ductor at that time. It was not the intention of the con- 
ductor or engineer to stop at Hatcher’s station unless 
there should be freight for them to take on at that point; 
but before the accident, the engineer had shut off steam 
from his engine in order to ask the station agent whether 
there was any such freight. This decreased the speed 
from about twelve or thirteen miles an hour to about ten 
miles anhour. Afterthe brake was taken off, the engineer 
again put on steam and the speed was somewhat increased. 
Seeing that plaintiff had risen and was walking towards 
the depot, the train was not stopped. 

The jury found for the plaintiff eight hundred dollars. 
Defendant moved for a new trial on the following among 
other grounds: 

(1.) Because the court overruled the demurrer to the 
declaration. 

(2.) Because the court erred in striking the special plea 
of defendant on motion of plaintiff. [There is no special 
plea contained in the record. ] ; 
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(3.) Because the court refused to dismiss the case for 
want of proper service. 

(4.) Because the amount of damages found was exces- 
sive. 

(5.) Because the verdict is contrary to law and the evi- 


dence. 
The motion was overruled, and defendant excepted. 


S. C. ELAM, for plaintiff in error. 


J. C. RUTHERFORD; J. H. GUERRY, for defendant. 


SPEER, Justice. 


James E. Smith sued the Central Railroad and Banking 
Company for damages to his person, occasioned by the 
negligence and want of ordinary care and diligence on 
the part of its servants in and about the running of its 
trains while he was a passenger thereon. To this action 
the defendant below demurred on account of want of suf- 
ficient service, and because no cause of action was suffi- 
ciently set forth. The demurrer being overruled, defend- 
ant filed the plea of general issue and also a special plea. 

A verdict was returned in favor of the plaintiff for the 
sum of eight hundred dollars as damages. Defendant 
made a motion for a new trial on various grounds, which 
was overruled. 

1. Asto the question of service made, we think it is 
ruled adversely to plaintiff in error in the case of the 
Georgia Southern Railroad Company vs. Bigelow. 68 Ga. 

2, 3. There was a sufficient cause of action set forth in 
plaintiff's writ. There is no special plea to be found in 
the record, and we cannot pass upon the error assigned 
on its being stricken by the court. 

4. We think there is sufficient evidence to sustain the 
verdict, and see no good cause of complaint that it is ex- 
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cessive. Under the facts, as they appear in the record, we 
think the law of the case was ruled by this court in the 
cases of the Georgia Railroad Company vs. McCurdy, 45 
Ga., 288, and The Western Railroad Company vs. Young, 
administrator. 51 Ga., 489. Under these rulings the 
facts of this case made the defendant liable. 

Judgment affirmed. 


SHROPSHIRE vs. THE STATE OF GEORGIA. 


[On account of providential cause, Jackson, Chief Justice, did not preside in this 
case.] 


On a trial for burglary, the fact that the zoods were found in a room 
occupied by two or three or more persons, was not conclusive evi- 
dence that the goods were in the possession of any one of them. 

(a.) Although this house was the house and home of the accused, yet 
the evidence showed the fact that it was also the home of others, 
who exercised exclusive dominion over a small portion thereof, and 


a charge which ignored this fact was not legal. 
November 28, 1882. 


Criminal Law. Charge of Court. Before Judge UN- 
DERWOOD. Floyd Superior Court. March Term, 1882. 


Sim Pyles and Wyly Shropshire were indicted in 
Floyd superior court for burglary. The former pleaded 
guilty, and the latter pleaded not guilty, and was put 
upon his trial. On the trial, the evidence for the state 
was, in brief, as follows: The defendant, Sim Pyles, 
George Pyles and his wife, lived together in the house of 
defendant, in which there were three beds occupied by 
the respective parties. Defendant and Sim Pyles were 
seen together on the day before the burglary was com- 
mitted. On the night of December 18, 1881, the store of 
‘one Selman, near Rome, Ga., was broken open and goods 
were stolen therefrom. On the succeeding day, one 
Moore, who appears to have been the sheriff of the county, 
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though it is not directly so stated, went to Shropshire’s 
house to arrest Sim Pyles for the larceny of a horse. 
Not finding him, Moore arrested George Pyles, and on 
the next day returned to arrest Sim. The latter was 
already under arrest when Moore arrived, but was deliv- 
ered up to him, together with two knives which had been 
taken from his person. On searching him, Moore found 
athird knife. He carried Sim to jail, and hearing of the 
burglary, exhibited the knives to Selman. They were 
identified by him, as was alsoa suit of clothes which Sim 
Pyles then wore. Moore went to the jail and asked Sim, 
“ Who was with you and Wyly when you broke into that 
house?” The prisoner at first denied the burglary, but 
Moore retorted, “ Yes, you did, and you have got Mr. 
Selman’sclothes on now.” The prisoner then said, “ Yes, 
no one was along with me and Wyly when we broke into 
the house.” He detailed the mode of entrance, and said 
that the balance of the goods were at Wyly Shropshire’s 
in Alabama. Subsequently, Pyles retracted the statement 
that Shropshire was connected with the burglary, and 
refused to so state again. Upon recovering this informa- 
tion, Moore and Selman went to the house of defendant, 
which they reached about midnight, and at once arrested 
and handcuffed defendant. Under one of the beds in the 
room they found a sack, which they pulled out upon the 
floor. Defendant seemed to be excited, and said that 
there was nothing in the sack but some woman’s clothes. 
But on opening it, there were tound various articles of 
clothing, shoes, etc., belonging to Selman. Defendant 
then said he was mistaken in the sack, that it was another 
sack to which he referred. Some of the women present 
found afterwards an empty sack in which, they said, the 
clothes had been. None of the stolen goods were found 
on the person of the defendant, and he always denied 
complicity in the crime. On the day after Sim Pyles 
and the defendant were seen together, the latter was seen 
returning, accompanied by a woman and child, and carry- 
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ing a carpet bag and a white meal sack which appeared to 
be filled with something. When seen with Sim Pyles, he 
went in the direction of the place where his father and 
mother lived. He then had the carpet bag, but not the 
sack. 

The evidence for the defendant was, in brief, as follows: 

On December 17, defendant left his home in Alabama 
and came into Georgia to the house of his father and 
mother. Sim Pyles accompanied him a portion of the 
way, but parted from him during that day. Defendant 
slept at the house of his father, in Chattooga county, on the 
night of the burglary, and remained there all night. He 
had nothing to do with the burglary, and Sim Pyles was 
led to implicate him therein because Moore told Pyles it 
would go lighter with him, and rattled silver in his pocket 
as indicating that he would pay Pyles. (This was denied 
by Moore.) Pyles carried home the stolen property and 
put it under his brother’s bed. Several persons lived in 
the same room. 

The statement of defendant corroborated this evidence, 
and added that one object of his visit to his father was to 
carry a mid-wife to his house, where her presence was 
needed; that he carried her clothes in the carpet bag and 
the sack, and it was this sack that he thought had been 
pulled from under the bed; that he saw no more of Sim 
Pyles from the time they separated, on December 17, until 
they met in jail, and knew nothing of the burglary. 

The jury found defendant guilty. He moved for anew 
trial on various grounds, of which the only material one 
is set out in the decision. The court overruled the mo- 
tion, and defendant excepted. 


WRIGHT, MEYERHARDT & WRIGHT, for plaintiff in er- 
ror. 


J. F. WRIGUT, solicitor general, by T. W. ALEXANDER, 
for the state. 
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The plaintiff in error in this case was convicted of bur- 
glary, and possibly was guilty, but he moved for a new 
trial on several grounds, upon one of which, we think, 
it should have been granted. 

The court was requested in writing to give the follow- 
ing charge to the jury: “ The fact that goods were found 
in the room occupied by two, or three, or more persons, is 
not conclusive evidence that the goods were in the posses- 
sion of any oneofthem.” To thischarge the judge added : 
“That is true, gentlemen, provided the occupants of the 
room all occupy it alike. But if the house was the house 
of one of the parties; if it was his house and his home, 
and he gives no explanation of it, then the law will treat 
it as his possession.” 

That goods found in a room occupied by two, or three, 
or more persons, is not conclusive evidence that they were 
in the possession of any one of them is, we think, a cor- 
rect legal principle. 1t would certainly be a very strin- 
gent rule to put upon parties, to say that the mere fact 
that goods were found in a room occupied by several, was 
conclusive evidence that they were in the possession of 
any particular one of the occupants. 

Numerous good and sufficient reasons exist why this 
should not be conelusive, and the accused was entitled to 
the charge as requested. 

Nor do we think that the supplemental charge, under 
the testimony, was altogether legal. Although this house 
was the house and home of the accused, yet the evidence 
showed the fact, that it was also the home of others, and 
the exclusiveness of ownership and dominion over the 
small space to which those others exercised the right of 
possession and occupancy, should not have been so dis- 
tinctly ignored by the judge. 

Judgment reversed. 
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WILLIAMS vs. JONES, administrator, e¢ ad. 


. Under a bill by an administrator against creditors of the estate to 
marshal assets and settle priorities, on exception to a master’s re- 
port, the ruling of the court being adverse to some of the creditors, 
the others were necessary parties to a bill of exceptions by them ; 
and on the failure to bring them before this court, the writ of error 
will be dismissed. 

. The presiding judge, with the assent of the plaintiff in error only, 
ought not to dispense with any part of the record, or by order re- 
quire the clerk to send up to this court a transcript of only certain 
portions of the record below. 

(a.) No diminution of the record was suggested, and the other 
grounds for a dismissal being controlling in their nature, this court 
will not order the record to be completed. 

. Where the record shows that the case has not finally been disposed 
of, but is pending in the court below ona motion for new trial, the 
writ of error will be dismissed. 


October 10, 1882. 


Practice in Supreme Court. At September Term, 
1882. 


The bill of exceptionsin this case recited, in brief, as 
follows: “ The case of E. M. Jones, administrator, vs. 
Geo. T. Bartlett, the City Bank of Macon, John T. Wil- 
liams, and other creditors of the estate of M. Husen, de- 
ceased,” being a bill to marshal the assets of the estate, 
came on for trial at the May term, 1882, of Terrell supe- 
rior court. Ata previous term, a master in chancery had 
been appointed, who had made a report, finding, among 
other things, that there was a debt in favor of John Wil. 
liams for nine hundred and thirty-six dollars, principal. 
To this report Bartlett, the City Bank of Macon and 
Jones, administrator, had filed exceptions, both of law 
and fact. Counsel for Williams demurred to the excep- 
tions of law; the demurrer was overruled, the exceptions 
sustained, and the claim of Williams excluded from parti- 
cipation in the assets as being barred by the statute of 
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limitations, and discharged by the bankruptcy of Husen. 
During the progress of the trial, counsel for Williams pro- 
posed to take an order nunc pro tunc, entering a decree on 
the minutes as of the November term, 1871. The court 
refused to entertain the motion, and Williams excepted, 
and assigned error on both these rulings. (In regard to 
the order xunc pro tunc, the presiding judge certified that 
no positive ruling was made, but that counsel stated that 
he had a right to such an order, whereupon the judge 
cited him to a case indicating that such an order could not 
be entered so as to prejudice creditors, and nothing more 
was said on the subject.) 

In his certificate to the bill of exceptions, the presiding 
judge directed the clerk of Terrell superior court “to 
make out a full and complete copy of the record in said 
case, duly certified as such, to-wit: (1.) All that part of the 
master’s report, including the evidence, oral and written, 
in relation to John Williams’ claim. (2.) The exceptions to 
the master’s report filed by Geo. T. Bartlett, the City 
Bank of Macon and T. M. Jones, administrator, and the 
judgment of the court thereon,—and cause the same to be 
transmitted,” etc. The entire record was not sent up, 
but only a portion of it, in accordance with this order. 

In the record thus sent up appears a motion for new 
trial, made by John Williams, at the May term, 1882, of 
Terrel! superior court, on which a rule 7s¢ was issued, re- 
turnable to the next term of the court, with service 
acknowledged thereon by “C. B. Wooten, attorney Bart- 
lett and City Bank.” No order appears in the record dis- 
posing of this motion. 

Service was acknowledged on the bill of exceptions by 
“Guerry & Parks for T. M. Jones, administrator, etc.,” 
and by “ C. B. Wooten, attorney for defendants in error.” 

On motion, the writ of error was dismissed on the 
grounds stated in the decision. 


D. A. VASON, for plaintiff in error. 
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C. B. WOOTEN ; GUERRY & PARKS, for defendant. 
JACKSON, Chief Justice. 


A motion was made to dismiss this bill of exceptions 
on three grounds: first, because all the parties directly in- 
terested in the issue made by the bill of exceptions are 
not made parties thereto and served therewith ; secondly, 
because the judge’s direction to the clerk in his certificate 
to the bill of exceptions is to transmit to this court, not 
an entire transcript of the record, but only a part thereof; 
and thirdly, because a motion for new trial] is still pend- 
ing in the court below, and the judgment of this court on 
this writ of error will not dispose of the case finally, no 
matter on whose behalf it is rendered. 

t. It seems that parties interested in this issue are not 
here; therefore, this ground of the motion to dismiss is 
good. 62 Ga., 135. 

2. We do not think that the plaintiff in error, and the 
judge, without the assent of the defendant in error, ought 
to dispense with any part of the record, for the reason 
that a part of it material to the latter might be omitted. A 
diminution of the record sent might, perhaps, be suggested, 
so as to relieve the defendant in error from the dilemma. 
The statute requires that the judge shall order a complete 
copy of the record to be sent to this court; instead of 
doing so, he orders only a part of the record transmitted. 

The objection appears to us to be substantial and fatal. 
Code, §4252. No diminution being suggested, and the 
other grounds fatal, we are not at liberty to have the 
record completed on our own motion. 

3. It is only a judgment finally disposing of the case in 
the court below, which can be reviewed by this court; 
therefore, as the case is pending still in that court ona 
motion for a new trial, it cannot be heard here. 

The writ of error must, therefore, be dismissed. 
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THARPE et al. vs. HARDISON. 


. While at a county election to determine the question of “ fence ” 
or “no fence,” all qualified voters therein are entitled to vote, yet 
the power to cause such election to be held, or to prevent it, is 
exclusively in the freeholders ; and on a contest of such election, 
they alone are pruper parties. One not a freeholder has no power 
to contest such election. 

. Will certzorarZ lie to the decision of the ordinary on a contest of 
such election; or is not such decision final? Quaere. 


October 24, 1882. 


Certiorari. Fence Laws. Voters. Parties. Actions. 
Ordinary. Elections. Before Judge SIMMONS. Hous- 
ton Superior Court. April Term, 1882. 


To the report contained in the decision, it is only 
necessary to add that it nowhere appeared that defend- 
ant in error was a freeholder. It appeared that he was a 
justice of the peace, and one of the election managers. 
Tharpe was among the petitioners for election, but the 
notice of contest was directed to Tharpe e¢ a/. It does 
not appear that all the petitioners were made parties, nor 
on which side Tharpe voted. 


W. L. GRICE; DUNCAN & MILLER; H.M.& B.N. 
HOLTZCLAW; WINSLOW & COLLIER, for plaintiffs in 
error. 


W.S. WALLACE; C. M. DUPREE; JOHN P. Fort, for 
defendant. 


CRAWFORD, Justice. 


Upon the petition of B. F. Tharpe, and fifty-four other 
freeholders of Houston county, an election was ordered 
by the ordinary, in which the question of “ fence” or “no 
fence ’’ was submitted to the lawful voters of that county. 

On the day after the election, the managers, from all 
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the precincts except two, met at the court-house to con- 
solidate the returns. 

This they did, and, after rejecting those which had been 
sent up from some of the precincts, which were consid- 
ered illegal, they certified to the ordinary that the true 
result of the election was a majority of 295 for “ no fence.” 
To this certificate of the returns of the election to the 
ordinary, A. J. Hardison, J. M. Culpeper, J. E. Rushing 
and W. S. Scattergood, filed papers contesting the same. 

The notice of the contest was directed to “B. F. 
Tharpe and others,” and a day named by the ordinary for 
the hearing thereof. 

At the hearing, “‘ Tharpe and others” denied that they 
were proper parties to the contest, and all the contestants, 
except A. J. Hardison, by permission of the ordinary, 
withdrew their names, and the subsequent proceedings 
were carried on in the name of Hardison alone on one 
side, and B. F. Tharpe e¢ a/. on the other. 

The ordinary was of the opinion that the answer of 
Tharpe and others was insufficient to discharge them, 
and proceeded to hear evidence and determine the cause. 

After counting some votes which had been rejected by 
the consolidating board, he declared that a majority of 
the votes had been cast for “ no fence.” 

When the result had been declared, and published by 
the ordinary, a certiorari in forma pauperis was sued out 
by contestant, Hardison, and when the same came on to be 
heard in the superior court, Tharpe e¢ a/. moved to dis- 
miss it, among others, upon the following grounds: want 
of jurisdiction; want of proper parties, plaintiffs and de- 
fendants; and because certiorari would not lie in such a 
case. 

The motion to dismiss was overruled by the court; the 
certiorari sustained; the case remanded to the ordinary 
with directions to count the rejected votes, and take such 
other proceedings as the law required. 

That decision makes the question for our adjudication. 
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The election over which this contest arises is authorized 
by special act of the general assembly, and is to be gov- 
erned by its provisions. In that act, it will be seen, that be 
fore the ordinary is clothed with any power whatever to 
order an election, fifty freeholders must unite in a peti- 
tion to him for that purpose; and to arrest it, a counter 
petition of an equal number of freeholders must be pre- 
sented to him. The petition thus arrested, if supported 
by twenty-five additional freeholders, will require the ordi- 
nary to direct that the election be held. Thus it will be 
seen that the only parties who are authorized to move in 
this matter, or to prevent an action therein, are the free- 
holders of the county. Whilst at the election to beheld, 
all the lawful voters of the county are authorized to vote, 
yet the parties who may procure or defeat the exercise of 
this right are the freeholders only. 

It appears to us, therefore, that where it is provided 
that no one but a freeholder can be heard to ask for, and 
obtain, or oppose, and defeat the election ; that the legis- 
lative intent was to make them the only parties to inau- 
- gurate such a proceeding, and to test the sense of the 
voters on the question. That being so, and no other pro- 
vision being made by the act for the general voter, except 
to exercise that right, we do not see how one not a free- 
holder may become a party, at any stage of the proceed- 
ing, and contest the legal process of the action of the 
ordinary. 

Upon the question of whether the writ of certiorari lies 
in this case, it is to be remembered that the ordinary pos- 
sesses power which he exercises as a guast corporation, 
and is contradistinguished from his power as a court. 
Code, $338. 

In this section, after the enumeration of several specific 
powers, he is to exercise such others as are granted by 
law, or are indispensable to his jurisdiction. 

By the special act authorizing this election, the ordinary 
—not the court of ordinary, but the ordinary as an officer 
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exercising the powers of this guas¢ corporation, upon 
proper petition, is to direct the holding of the election. 
Suppose, however, that after such petition, he should de- 
cide against the application, and refuse to order the elec- 
tion, would it be claimed that the remedy of the peti- 
tioners would be by certiorari ? We imagine not. 

The returns of the election, like the petition for order- 
ing it, must be mfade to him, and after examining them, 
and deciding the questions arising out of the same, he is 
to proclaim the result by public notice. But suppose 
that, in this examination, he should refuse to count the 
votes from certain precincts, or that, after they are counted, 
he should refuse to make proclamation of the results, 
does it appear that, in such a condition of things, the 
remedy would be by certiorari ? It would seem not. And 
whilst we do not mean to say that the writ of certiorart 
would not lie, or that the parties authorized to move in 
the premises would be remediless, yet we do say that we 
have the gravest possible doubts as to whether the remedy 
resorted to inthis case is authorized by law, even if it had 
been brought by the proper parties. Moreover, as the 
legislature made no provision in the act for a review of 
the decision of the ordinary, we are rather inclined to the 
opinion that it was their intention that the same should 
be final and conclusive. 

Judgment reversed. 


THOMAS & COMPANY vs. PARKER ef ad. 


1. Original papers, if to be procured, are always better evidence than 
copies ; and the latter are allowed only from necessity or conven- 
ience. 

(a.) Af. fa.is not an office paper which must be kept on file in the 
court where it originates. The original may be taken out of court 
and used in evidence. It is the best evidence of the right to seize 
and sell in contests under sheriffs’ sale ; if lost or destroyed, a copy 
of it from the records may be used. 

v 69—19 
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(4.) An original 7. fa. from the circuit court of the United States will 
be recognized by the state courts without other than intrinsic proof, 
and is admissible in a contest arising thereunder. 

. An affidavit of illegality may be withdrawn by the party interpos- 
ing it, subject to the right of the plaintiff in 7. fa. to proceed, as in 
claim cases where the claims are withdrawn. 

.) There is no proof in this record of bankruptcy of the party filing 
the illegality, or whether the property in controversy was affected 
thereby, so as to call for a charge on that subject. 

. One who in good faith files a claim to property levied on, and sells 
it during the pendency of the case, may still maintain his title to 
the property as it stood when claimed, and thereby protect himself 
and secure the rights of the purchaser under him. 

. Whether the refusal to give a request in charge was error cannot be 
determined by this court where the request is not set out in the re- 
cord or bill of exceptions. 

. Exceptions to the rulings of the court below must specify plainly 
the errors alleged. To assign as error on a long charge that it fails 
to submit the real issue, is too general. 

.) If counsel think that thecourt has failed to submit the real issue 
in a case, they should by requests invoke a charge thereon. 

October 3, 1882. 


Evidence. Executions. United States Courts.  Ille- 
gality. Claims. Practice in Superior Court. Practice in 
Supreme Court. Before Judge Crisp. Sumter Superior 
Court. April Adjourned Term, 1882. 


Reported in the decision. 


GUERRY & SON; HAWKINS & HAWKINS, for plaintiffs 
in error. 


LANIER & ANDERSON; ALLEN FORT; E. G. SIMMONS; 
HINTON & MATHEWS, for defendants. 


CRAWFORD, Justice. 


This was a claim case arising upon a levy made under 
an execution in favor of George P. Thomas & Co., on 
certain real estate as the property of I. N. Hart, and 
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claimed by Barney Parker and C.C. Shepherd. Upon 
the trial of the claim, the verdict was for claimants, and 
the plaintiffs in 7. fa. moved for a new trial. 

1. In their motion, it is claimed that the court erred in 
admitting in evidence a fi. fa. from the fifth circuit court 
of the United States for the southern district of Geor- 
gia, the same not being proved either by an exemplified 
copy of the original or other evidence as to its being gen- 
uine. . 

We do not see that a f. fa stands upon the same foot- 
ing as other office papers, which are required by law to 
be kept “of file” in the court where they originate. A 
fi. fa. of necessity is to be taken from the office, that it 
may be executed. It is the warrant of the officer to seize 
and sell property; it may be the subject of separate and 
independent litigation ; the possession of it by the owner 
has been often recognized by the courts as in nowise to 
invalidate it ; it may be sold and transferred by him with 
the judgment on which it is founded; it may be admitted 
as a sort of “free lance” in a general fight with other 7. 
fas. in a contest for money, and uprless_rejected for some 
legal defect apparent, or to be made so, it maintains itself 
according to its internal force and priority. In the ab- 
sence of some legal difficulty in the way, original papers 
are always the best evidence. In the case of Dodds et 
al. vs. The Fustices, etc., 17 Ga., 625, it was held that, 
‘Original papers, if to be procured, are always better evi- 
dence than copies; and the latter are allowed only from 
necessity or convenience.” It has been further held that 
a fi. fa. is not necessary to the completeness of a record. 
20 Ga., 227. An original 7. fa. from the circuit court of 
the United States may be, and has been, recognized by 
our courts without proof other than intrinsic, as having 
a status in the courts upon which it may claim money and 
make issues. 

But it may be said, that in this case, forming as it does 
a part of the muniment of title to real estate, makes a 
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different legal rule. Section 2709 of the Code recognizes 
the original 7. fa. in cases of sheriff's sales as the best 
evidence of the right to seize and sell, and if recorded 
with the deed, in case of loss or destruction of the orig- 
inal execution, a copy of such record shall be admitted 
in evidence. By law, reason and analogy the same rule 
would apply to marshal’s sales in this state. The original 
fi. fa., we think, therefore, was the best evidence, as it was 
neither lost nor destroyed, and was properly admitted. 

2. It is also insisted that the court erred in not charging 
the jury that Hart, the defendant in 7. /a., could not 
withdraw an affidavit of illegality filed by him, he having 
been adjudged a bankrupt, and E. A. Hawkins, Esq., be- 
ing his assignee, the same being done without his knowl- 


edge or consent. 
An affidavit of illegality may be withdrawn by the 
party interposing it, subject to the right of the plaintiff 


in fi. fa. to proceed as in claim cases, where the claims 
are withdrawn. That aclaim may be withdrawn by the 
consent of the plaintiff in 7. fa., is nowhere prohibited 
by law. But it is said that in this case the defendant’s be- 
ing in bankruptcy, denied him the right to interfere in any 
way with the illegality. We have searched in vain to 
find in this record when this defendant filed his petition in 
bankruptcy, when he was adjudicated a bankrupt, or when 
his assignee was appointed, but it is nowhere to be found. 
B. P. Hollis, Esq., testified that he filed defendant’s affi- 
davit of illegality, and supposed that it was pending till 
he was in bankruptcy. Whether he had a schedule of 
property at all, and whether this property was in it,does not 
appear; upon the contrary, it seems that it was not re- 
turned, and that the assignee never had anything to do 
with it, or any control over it whatever. Guided, there- 
fore, by the record before us, we see no reason why the 
judge should have charged the jury as requested by coun- 


sel. , 
3. It is also insisted that the court erred in charging 
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that the claimants could maintain their claim, though it 
was admitted that before the trial they had sold the prop- 
erty. 

The question here made is, whether one who, in good 
faith, interposes a claim to property levied upon, and files 
his claim thereto, may not sell the property during the 
pending of the claim, and still maintain his title to the 
property as it stood when claimed, and thereby protect 
himself and secure the rights of the purchaser under him. 
We hold that he may, and this is not to be confounded 
with the case of one showing title out of the defendant 
in fi. fa. in order to maintain his own possession. 

4. The fourth ground of the motion for a new trial is 
the refusal of the judge to givea certain request in writing 

‘in charge to the jury, a copy of which was to have been 
thereto attached, but which was not. What that request 
was, does not appear, either in the record or in the bill of 
exceptions, and cannot be ruled upon in its absence. 

5. Another ground of error complained of is, that the 
judge failed to submit to the jury the real issue involved 
in thecase. If this had been so, it wasthe duty of coun- 
sel to have asked the judge by written requests to have 
charged the jury upon the real issue. If, however, this 
was not done, then in the motion for a new trial, if one 
should be made, it should be distinctly specified wherein 
the court failed to submit to the jury the real issue in- 
volved, so that the judge below, as well as this court, might 
understand and definitely pass on such failure. To take 
a charge, covering fourteen pages of manuscript, as this 
does, with many questions of law bearing upon numer- 
ous facts, and undertake to ascertain in what way the 
judge had erred in the manner of his submission of the 
case to the jury, without specification, is not required by 
law. Exceptions to the rulings of the judge below shall 
specify plainly the decision complained of, and the alleged 
error committed. The charge of the judge in this case, 
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however, appears to us to submit the issues clearly, legally 
and fully. s 
Judgment affirmed. 


CHASTAIN vs. WORRILL, administrator. 


1. Ina suit by one against an administrator on an open account for a 
balance claimed to be due by the decedent, the mere fact that a 
receipt by the plaintiff to the decedent for a payment on account, 
stating the balance due, was found in a pocket-book belonging to 
the decedent after his death, did not require a verdict for the plain- 
tiff for such balance. 

(a.) It is doubtful whether such fact, without more, would have sup- 
ported a verdict for plaintiff; but where the jury have found for the 
defendant, and the judge has refused a new trial, such evidence cer- 
tainly will not require a reversal. 

October 10, 1882. 


New Trial. Verdict. Administrators and Executors. 
Before Judge Hoop. Randolph Superior Court. May 
Term, 1882. 


Reported in the decision. 


A. Hoop, Jr., for plaintiffin error. 


C. B. WOOTEN; W. C. WoRRILL, by J. H. LUMPKIN, 
for defendant. 


JACKSON, Chicf Justice. 


This suit was brought on an account for balance due 
by the defendant to the plaintiff. 

The only proof of the account disclosed by -the record 
is a receipt given by plaintiff in his life-time, and found 
in defendant’s pocket-book after his death, which is as 
follows: “ Received of B.S. Worrill the sum of ten dol- 
lars on the balance that B. S. Worrill owes L. S. Chastain 





SEPTEMBER TERM, 1882. 289 





Saffold ws. Banks, administrator. 


in a settlement of all the claims that L. S. Chastain has 
in said partnership of Worrill & Chastain, the same be- 
ing $150.00. February 3, 1880. L.S. Chastain.” 

This receipt is in the hand-writing of Chastain, the 
plaintiff, so that the only evidence of thé account for the 
balance ($140.00) sued for is the fact that this receipt 
given by plaintiff was found in possession of defendant ; 
and the question is whether this evidence is such proof of 
that balance as to require a verdict for the plaintiff, the 
jury having found for defendant, and a motion being 
made for a new trial. 

It is doubtful whether that evidence, without more, 
would support a verdict; certainly it does not require it. 

Judgment affirmed. 


SAFFOLD vs. BANKS, administrator. 


. Where an execution was proceeding in the name of B., “ adminis- 
trator,” it made no difference that at the time of the levy the es- 
tate of B.’s intestate was not represented. The 7. fa. could not 
have proceeded in the name of such representative, had there been 
one, and the absence of such representation was, therefore, no 
ground for an affidavit of illegality. 

. A note made payable to B., administrator of E., is the property of 
B., and not of the estate of his intestate. Therefore, where judg- 
ment had been obtained on such a note, execution had issued, and 
affidavit of illegality had been filed, one who had been appointed 
administrator de bonzs non of E. (B. having died) could not be made 
a party to this proceeding at law. 

(a.) If B. had only the naked legal title to the note, and the entire 
beneficial interest was in the estate of E., it would seem that when 
the money had been collected by the sheriff, the administrator de 
donzs non of E. might move a rule against the sheriff, or become 2 
party to such rule, and the money could thus be distributed accord- 
ing to the equitable rights of the contestants. 

. All judgments against securities or endorsers on any bill of ex- 
change, promissory note or other instrument in writing, should de- 
signate and identify the relation of the parties under the contract 
on which the judgment was rendered. The judgment in this case. 
as it appears from the record, fails so to do. 
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(a.) If the original declaration, process, pleas, verdict or confession of * 
judgment, and judgment, are lost or destroyed, copies may be es- 
tablished instanter on motion ; but where they have been carried to 
record, as provided by law, and are afterwards lost, the record is 
evidence of their contents, and must stand as importing verity until 
corrected, if erroneous. If the originals have been lost or de- 
stroyed without being recorded, their contents may be proved with- 
out establishing copies. If they have been recorded, but there is 
error in the record, it may be corrected. 

. Where a note and a judgment recovered thereon were in the name 
of B., administrator for E., the fact that the execution issued there- 
under described B. as administrator only, makes no difference, the 
words, “ administrator of E.” being mere surplusage. 

. That an execution described one of twodefendants as a security, 
while he was not so described in the judgment, would be a variance » 
but if the judgment, as recorded, did not speak the truth, as it ex- 
isted in the original judgment, the record could be corrected, 
and then there would be no variance, A /. fa. inthe name of B., 
administrator, is the f#. fa. of B., and it makes no difference that it 
was not stated who was the intestate. 

.) The dockets, minutes and records of courts of record should be so 
kept as to represent the entire proceedings just as they transpired ; 
if they have not been so kept, it is the duty of the judge to see to 
it thatit isdone. If any question arises as to what was done, the 
judge, without the aid of a jury, must hear and determine the matter 
upon the evidence submitted. If the records fail to speak the truth 
as to the disposition of any case, or any question concerning it, on 
sufficient evidence a/cunde, they will be corrected in a direct pro- 
ceeding for that purpose. 


December 30, 1882. 


Administrators and Executors. Levy and Sale. Prac- 
tice in Superior Court. Judgments. Principal and En- 
dorser. Before Judge SNEAD. Morgan Superior Court. 
March Term, 1882. 


A fi. fa. in favor of “ Francis A. Banks, administrator,” 
against “ Wm. O. Saffold, principal, and Thos. P. Saffold, 
security,” was levied on certain property as belonging to 
Thomas P. Saffold. He filed an affidavit of illegality on 
the grounds set out in the decision. The first five of 
these were stricken, and a trial was had on the sixth 
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ground. It being made to appear that Banks was re- 
moved from the administration of the estate of Eubanks, 
and was succeeded by A. G. Foster, who died, leaving as 
his executor F. C. Foster, who also became administrator 
de bonts non of the estate of Eubanks, the court allowed 
F.C. Foster, administrator de bonts non, to be made a party, 
and ordered the case to proceed, there having been no 
living representative of the estate at the time the levy 
was made. 

The only part of the evidence material to an under- 
standing of the points decided is as follows: In 1866 
“Francis Banks, administrator of Alfred Eubanks, de- 
ceased,” brought complaint against William O. Saffold, 
principal, and Thomas P. Saffold, security, on a promisso- 
ry note payable by them to “ Francis A. Banks, adminis- 
trator of the estate of Alfred Eubanks, deceased, or 
bearer.” Defendants confessed judgment, and a judg- 
ment was entered up in favor of the plaintiff against “the 
defendant.” Upon this judgment the /. /«. in contro- 


versy issued. The original papers in this suit were lost, 
and the records of them were used in evidence. 

After verdict in favor of the plaintiff in 7. fa., and a re- 
fusal of a new trial by the court, the defendant, T. P. 
’ Saffold, excepted. 

The other facts are stated in the decision. 


CALVIN GEORGE; F. JORDAN, for plaintiff in error. 


F. C. FOSTER; A. REESE; MCHENRY & MCHENRY; 
J. A. BILLUPs, for defendant. 


CRAWFORD, Justice. 


The plaintiff in error in this case filed an affidavit of 
illegality to an execution which had been levied upon his 
property, setting up therein six grounds upon which the 
same was proceeding against him illegally. 

Five of these were stricken on demurrer, issue formed 
on the sixth, a trial had therein, with verdict for the de- 
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fendant in error, which the court refused to set aside, and 
that refusal, with the rulings on the demurrer, are assigned 
as error. 

The grounds of the illegality are substantially : 

(1.) That the execution is proceeding in the name of 
Francis A. Banks, administrator, etc., who is dead; that 
A. G. Foster, who was appointed administrator de donis 
non of the same estate, is also dead; that none other has 
been appointed in his stead; therefore, there is no legal 
representative of the said estate in whose name the said 
execution can proceed. 

(2.) That the judgment did not designate and identify 
the relation of the parties under the contract as required 
by law, the deponent being only a security, and sued as 
such. 

(3.) That the judgment and confession of judgment 
fail to describe the plaintiff as described in the declara- 
tion, and do not follow the same. 

(4.) The execution does not follow the judgment, in 
that it is proceeding against deponent as security, when 
the judgment fails soto describe him. 

(5.) The execution fails fully and properly to describe 
the plaintiff, only stating that he is administrator, without 
stating for whom. 

(6.) There was no process nor waiver thereof, nor ap- 
pearance, nor pleading. 

Upon the calling of the case for trial, it was made to 
appear to the court, that A. G. Foster had been regularly 
appointed administrator de bonis non of Alfred Eubanks, 
deceased ; that the said A. G. Foster had departed this 
life; that F. C. Foster had been legally appointed his suc- 
cessor as administrator de bonis non of the estate of the 
said Alfred Eubanks, and that the said F. C. Foster was 
the legally constituted executor of A. G. Foster, deceased, 
whereupon the said F. C. Foster, administrator de bonis 
non of Alfred Eubanks, and executor of A. G. Foster, was 
made a party plaintiff to the said cause, and the same 
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ordered to proceed. To which order and judgment of 
the court defendant by his counsel excepted. 

The first five grounds taken in the affidavit of illegality 
having been stricken, the plaintiff joined issue with the de- 
fendant on the 6th, when a jury came, and under the evi- 
dence and charge of the court, they returned a verdict for 
the plaintiff, and judgment was rendered accordingly. 
The defendant moved for a new trial, which was refused, 
and he again excepted. 

1. The first question which we are called on to decide 
is, whether the 7. fa. inthis case was proceeding illegally, 
because there was no legal representative of the estate of 
Alfred Eubanks in whose name it could proceed at the 
time ofthe levy. As the legal representative of the estate 
of Eubanks, could not have this 7. fa. proceed at all in 
, Ais name, it was wholly immaterial whether or not he had 
any representative, in so far as the levy was concerned. 
There was no merit, therefore, in this ground of the affi- 
davit of illegality, as set out therein. 

2. The second is, did the court err in permitting F.C. 
Foster, administrator de bonis non upon the estate of 
Alfred Eubanks, and the executor of A. G. Foster, to be 
made a party plaintiff in this case? 

The note upon which the suit was brought was made 
payable to F. A. Banks, administrator of Alfred Eubanks ; 
the declaration set out the same fact; it was apparent, 
therefore, that the contract was made with the said 
Banks, and not with Eubanks, his intestate, and the judg- 
“ment recovered thereon fixed and confirmed the debt as 
due to him in his personal character. 

This has been the settled law of the state for more than 
a third of a century, as may be seen in 5th Ga., 56; 1oth, 
266; 11th, 599; 16th, 151; 33d, 379; and in Zedlner, ad. 
ministrator, vs. Cleveland et al., decided at the present 
term, not yet reported. The addition of the words, ad- 
ministrator, etc. tothe name of the plaintiff did not change 
the character of the suit or the legal title of the plaintiff 
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to the note sued. The exact words, as used in this suit, 
have been uniformly held to be mere surplusage, and that 
being so, Francis A. Banks was the plaintiff and the Saf- 
folds the defendants; how, then, could any one, except the 
legal representative of the plaintiff, Banks, be madea 
party? Though the administrator de bonis non of Eu- 
banks might have been interested in the recovery, that 
gave him no right to be made a party to a suit at law in 
the place of a deceased plaintiff whom he in nowise rep- 
resented. 

We hold, therefore, that the court erred in allowing 
Foster, the administrator de denis non upon the estate of 
Alfred Eubanks, to be made a party plaintiff in the place 
of Francis A. Banks, who was the plaintiff in the cause 
below, and to which cause no one could be made a party 
at law, except it be his own legal representative. 

Whilst this may look in some respects to be merely 
technical, and the cause of delay and inconvenience in this 
particular*case, yet in another, perhaps, to allow an admin- 
istrator de bonis non to enter upon and take possession of 
all the assets of a deceased administrator, without allow- 
ing his representative an opportunity to be heard, or pos- 
sibly in a case where he has none, might work a more 
grievous wrong and hardship than to allow the rule to 
stand as heretofore recognized and administered. Nor 
do we apprehend the disastrous consequences to the true 
owners feared by counsel for defendant in error. For if 
it be true that the deceased administrator held, as claimed 
on the argument, in this chose in action, nothing but the | 
naked legal title, with the entire beneficial interest in the 
heirs of Alfred Eubanks, then it would seem that when 
the money was collected by the sheriff, the administrator 
de bonis non might move a rule, or be made a party to one 
which would distribute the money according to the equi- 
table rights of the contestants, doing wrong to none, and 
yet justice to all. 

3. The third ground in the affidavit of illegality is, that 
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the judgment did not designate and identify the relation 
of the parties under the contract as required by law, the 
deponent being only a security under the contract, and 
described as such in the pleadings. 

All judgments against sureties or indorsers on any bill 
of exchange, promissory note or other instrument in 
writing, shall designate and identify the relation of the 
parties under the contract on which the puiquamet was 
rendered. Code, §§2159, 3572. 

The record of the case in the office of the clerk of the 
superior court shows that the judgment in this case was 
not entered up as directed by law, and until the same is 
amended and corrected so as to speak the truth, if it be 
not the truth, the judgment must stand, subject to the 
error complained of in this ground of the affidavit of ille- 
gality. 

If the original declaration, process, pleas, verdict or 
confession of judgment, and judgments are lost or de- 
stroyed, the same may be established instanter on motion; 
but where they have been carried to record as provided 
by law, and are afterwards lost, then the record is evidence 
of their contents, and must stand, as it imports the verity 
thereof, until the same be corrected, if erroneous. If they 
have not been recorded, they do not cease to be records 
because they have not, and if lost or destroyed their con- 
tents may be proved without establishing the originals. 
50 Ga., 378; 57 /b., 249. 

Almost similar mistakes and omissions to those set 
up in this affidavit of illegality appear to have occurred 
in the case of Saffold vs. Wade, reported in 56 Ga., 174, 
where the necessary amendments were made and the /. 
fa. proceeded. Whether the original papers were lost 
after being recorded does not appear in the report of the 
case, so that, in that case it may have been necessary only 
to have amended them, whereas in this the amendment 
and correction of the record itself must be made; but 
even this is within the power of the court. 16 Ga., 194; 
59 1b., 589; 64 /b.,645; 61 1d., 680. 
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4. That the judgment and confession fail to describe 
the plaintiff as fully as he is described in the declaration, 
is in this case wholly immaterial. 

5. This ground sets up the fact that the 7. fa. does not 
follow the judgment, in that it is against the deponent as 
security, whilst the judgment does not so designate him, 
If it be true that the recorded judgment does not speak 
the truth, as it existed in the original judgment, when that 
is corrected there will be no variation between the judg- 
ment and the execution. 

6. That the 7. fa. fails to describe the plaintiff, further 
than by stating that he is administrator, without stating 
for whom, in no wise affects its validity or force. 

The remaining questions appertain to the trial of the 
issue formed on the last ground of the affidavit of ille- 
gality by the jury, and are immaterial in the view taken 
of this case by the court. The questions made by the 
plaintiff in error, except as to the fact set out in the first 
ground of his affidavit, that there was no legal represen- 
tative of the estate of Alfred Eubanks, were questions 
arising upon and out of the records of the court, which 
were not matters to be sent tothe jury at all. The dock- 
ets, minutes and records of all ce@urts of record should be 
kept so as to represent their entire proceedings just as 
they transpired; if they have not been so kept, it is the 
duty of the judge to see to it that it is done; and to this 
end, as well as others, during each term everything is con- 
sidered zz fiert until the final adjournment. If, however, 
any question arises as to what was done, either during or 
after the expiration of the term, the judge, without the 
aid of a jury, must hear and determine the matter upon 
the evidence submitted. And so, too, if the records fail to 
speak the truth as to the disposition of any case, or of 
any question concerning it, on sufficient evidence a/zunde 
in a direct proceeding for that purpose, they will be cor- 
rected. 61 Ga., 680; 56 /b., 246; 42 Jb., 441. 

The case must be remanded that proper parties be made, 
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the truth ascertained, and justice administered according 


to law. 
Judgment reversed. 


SHIPP, surviving partner, vs. DAVIS. 


1. S. & McL., partners in planting, bought goods in 1872-1874 from 
D., amounting in value to some $1200 or $1250. On August 17, 
1874, McL. went to the store of D.; the accounts were drawn off, 
but for want of time were not examined. D. wanted $700; McL. 
agreed to give him the firm note for that amount, and on it the 
money could be raised ; he also said that D. must give him a note 
for the same amount, due and payable at the same time, “as a show- 
ing” in case of his death. This was done. McL. told D. not to 
put the note given him on the books, as he would come back in a 
short time and haveasettlement. D. raised the money onthe note, 
but afterwards took it up himself. The account of S. & McL. with 
D. for 1874 amounted to $98. They paid him in the latter part of 
that year, $60”, and no application was made of the excess. Noset- 
tlement was had, and the note never went on the books. In 1878 
McL. died; D. became his administrator, and received the counter- 
note given byhim. It hassince become barred. Suit was brought 
in 1880 on the note and account of S. & McL., but by amendment 
the account was stricken : 

Held, that the counter-note given by D. was admissible in evidence 
as throwing light on the transaction. 

(a.) If it be held to stand asa receipt only, it was certainly admissible. 
If it be a note proper, can the maker claim the benefit of the bar of 
the statute of limitations attaching while the note was in his hands 
as administrator ? 

2. There was no error in rejecting evidence of the contents of de- 
fendant’s answer to a bill in another county, in which he expected 
to settle the rights of the partiesin reference to the notes, nor testi- 
mony that he had not sued on the counter-note for that reason. 

3. The verdict is contrary to evidence, and the ends of justice will be 
promoted by granting a new trial. 

October 17, 1882. 


Evidence. NewTrial. Partnership. Promissory Notes. 
Before Judge WILLIS. Chattahoochee Superior Court. 
March Term, 1882. 
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PEABODY & BRANNON, for plaintiff in error. 


Jos. F. Pou; W. A. LITTLE, for defendant. 


CRAWFORD, Justice. 


Shipp and McLester were partners in planting. Davis, 
a neighboring merchant, sold them goods, in 1872-3-4, 
amounting to some $1200.00 or $1250.00. On the 17th 
day of August, 1574, McLester went to the store of Davis 
for the purpose of looking over the accounts and having 
a settlement. The accounts were drawn off, but for want 
of time he did not examine them. He inquired of Davis 
how much money he wanted that day; his reply was 
$700.00. McLester agreed to give him the firm note for 
that amount, upon which he could raise the money from 
some of the banks in Columbus, and further said that 
Davis must give him a note for the same amount, due 
and payable at the same time, as a showing in the event 
of his death. 

The two notes were executed, and delivered as agreed 
upon, and to fall due on the first day of November there- 
after. 

McLester then told Davis that he must not put the 
note he gave him on the books, as he would come back in 
a short time and have asettlement. Davis used the note 
to raise the $700.00 through one of the banks in Colum- 
bus, and afterwards took it up himself. 

The books of Davis showed that in October, 1874, there 
was a credit of $100 to the account of Shipp & McLes- 
ter, and another, in December thereafter, of $500.00, 
though the account of that year amounted only to $98.00, 
but no other application was made of the excess of pay- 
ment. 

No settlement was ever had. The note never went on 
the books, nor was it ever taken up or paid by Shipp 
& McLester. 
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In 1878 McLester died. Davis became his administra- 
tor, and the note, which he, Davis, had given to Shipp& 
McLester, fell into his hands, and thus he held both. 

On the 30th day of October, 1880, Davis sued Shipp, . 
the surviving partner, on the note which McLester had 
given him on the 17th day of August, 1874, and in the 
same action on an occount of $667.60, running from about 
the 1st of October, 1873, to about January Ist, 1875. 

At the trial term of the court, plaintiff dismissed as to 
the account, and proceeded alone for the recovery of the 
note. 

The defendant pleaded the general issue, payment, the 
statute of limitations, no consideration, set-off by plain- 
tiff’s note of same date and amount, and non est factum. 

On the trial of the case, the foregoing facts were not 
contested. 

Shipp testified that he knew nothing of either note 
until after the death of McLester. He offered in evidence 
the note given by Davis concurrently with the note sued, 
and which he had pleaded as a set-off. This was ruled 
out by the court, because upon its face it was barred by 
the statute of limitations. 

He offered further to prove that the reason why he had 
not brought suit onthe note was that he had answered a 
bill in Stewart superior court, filed by the plaintiff, and 
that he expected to settle the rights of the parties in ref- 
erence to these two notes in that litigation. 

The jury, underthe charge of the court, returned a ver- 
dict for the plaintiff for the full amount of the note with 
interest. 

The defendant moved for a new trial because of the 
rejection of the Davis note, the exclusion of the reasons 
why suit had not been brought upon it, when offered in 
evidence, and because the verdict was contrary to evi- 
dence, contrary to law, and contrary to the principles of 
equity and justice. 

The motion was overruled, and the defendant excepted. 


v 69—20 
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1. The facts presented by this record make a case sui 
generis, and necessarily involve other facts which should 
be brought out to settle the respective rights of the parties. 

It is admitted that there was a partnership liability, but 
the amount of that liability is not definitely fixed by the 
splaintiff, who testified that the whole account due from 
‘Shipp & McLester was from twelve to twelve hundred 
and fifty dollars. 

Of this sum, six hundred had been paid in the latter 
part of 1874, and this verdict was for seven hundred, 
making fifty certainly, and perhaps one hundred dollars, 
more than was due. 

The matter of accounts was not inquired of, because 
they were eliminated from the case, and the issue alone 
made upon the note. 

This being so, the true indebtedness of the defendant 
was not ascertained, for that arose unquestionably upon 
the accounts, and not upon the note. 

In what manner soever this note may have been con- 
nected with the accounts, if at all, it has not been claimed 
that it settled the amount of defendant’s liability, even 
to the extent of its face value. 

It was admitted by the plaintiff, that it was not to be 
put on the books; that it was given to raise the amount 
it called for; that the accounts were not examined or ap- 
proved, and that in a few days the maker was to have re- 
turned, when they were to have had a settlement. 

McLester, not satisfied even with this understanding, 
required a hote corresponding in date, amount and time 
of maturity with this, to cover and protect himself 
against any change in liability, until the expected settle- 
ment should take place. 

The two notes, then, as between these parties, appear 
to have formed but one contract, and that, whether the 
Davis note should be held as a receipt against the ac- 
counts or as a note to stand as a set-off against the 
McLester note. . 
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So that in our view, the same should have been admit- 
ted in evidence to allow its consideration to be inquired 
of, and to throw light upon the whole transaction. 

But it is said that it was barred by the statute of limi- 
tations, and for that reason should have been excluded. 

If it were a receipt only, as stated by one of the wit- 
nesses, then it certainly should have been admitted. 

If a note against Davis, then the question arises, can 
he claim the benefit of the statute of limitations in his 
own favor, when it had fallen into his hands as McLester’s 
administrator, and slept until it had lost its vitality ? 

We hold, therefore, that the judge erred in excluding it 
from the jury. 

2. We think that there was no error in rejecting the testi- 
mony offered as to the contents of the answer of defend- 
ant’s bill in Stewart superior court, nor of the reasons 
why the note had not been sued. 

3. That the verdict is contrary to evidence appears 
from the testimony of plaintiff himself, as we have already 
stated. 

It is further claimed that the verdict is contrary to the 
principles of equity and justice, because the jury was 
bound to apply the credits of the six hundred dollars to 
the payment of the note sued on, as the testimony showed 
that they had never been applied, and the note sued was 
given for the accounts of the oldest dates. 

Upon this branch of the case, the law of it can be bet- 
ter ruled when the facts are ascertained by the verdict of 
a jury. 

It may be that the note rejected was to stand always as 
a set-off against the note sued; or it may be that it was 
understood to be a receipt only, and that the note sued 
was given in consideration of the oldest items of the ac- 
counts. 

Appearing to us, then, that error was committed, and 
substantial justice not reached, the judgment is reversed, 
and a new trial ordered. 

Judgment reversed. 
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ADAMS é7/ al. vs. BARLOW. 


1. A deed of gift set out that the grantor did “ by these presents give, 
grant, bargain and sell unto Mary Janet Adams, my true and law- 
ful wife, and her children, and such other children as she may here- 
after have, under the qualifications, limitations and conditions 
hereinafter specified ”’ (certain land described). ‘I am to hold the 
land during my life as trustee for said Mary J. and children, for their 
use and benefit,” with power in him to sell, rent or dispose of the 
property for their benefit; it also provided that whichever should 
survive—himself or wife—should act as trustee, and with power 
in the survivor to appoint a trustee to manage the trust after his 
or her death until the youngest ci:ild should reach fifteen years of 
age, when a division was to be made: 

Held, that the title to the property conveyed by the deed was in the 
grantor as trustee for his wife and children. 

2. A suit brought by the beneficiaries of a trust deed could be 
amended by inserting the name of the trustee as suing for thé use 
of such beneficiaries. 

(a.) This case is distinguished from 63 Ga., 679; 61 /d., 161, and 
Code, 23480. 


October 3, 1882. 


Trusts. Amendment. Parties. Before Judge CRISP. 
Sumter Superior Court. April Term, 1882. 


Reported in the decision. 
HAWKINS & HAWKINS, for plaintiffs in error. 
GUERRY & SON, for defendant. 

CRAWFORD, Justice. 


Mary J. Adams, wife of Asbury A. Adams, in her own 
name and those of her children, brought suit in an action 
of complaint for land, in the statutory form, against Eliza- 
beth Barlow, to recover a certain described lot in the city 
of Americus. To support their title, she offered in evi- 
dence the following deed: 
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“GEORGIA—Sumter County: 

Know all men by these presents, that I, Asbury A. Adams, of said 
county, for and in consideration of the sum of ten dollars, as well as 
for the natural affection of a husband to a faithful wife, do by these 
presents give, yrant, bargain and sell unto Mary Janet Adams, my 
true and lawful wife, and her children, and such other children as she 
may hereafter have, under the qualifications, limitations and conditions 
hereinafter specified, the following property, to-wit: The house and 
premises where I now reside, in the city of Americus, in said county, 
bounded on the north by the Danville road, or street leading by the 
Methodist parsonage, east by Col. W. A. Maxwell's place, south by 
the street running north of T. M. Furlow’s place, and west by street 
running from first mentioned to last mentioned street, to have and to 
hold the said premises unto her,the said Mary J. and children, and 
their heirs forever, under qualifications, limitations and conditions 
following : I am to hold the premises during my life as trustee for the 
said Mary J. and children, for their use and benefit, with power to sell, 
rent, or otherwise dispose of the same for their benefit, with the con- 
sent and approbation of said wife, and to reinvest, and invest the proceeds 
of any sale or rent for their said benefit. In the event of my decease 
before my said wife, she to have either control and disposition of the 
said property for her own use and that of her children, acting as trus- 
‘ tee, with the same powers possessed by me, with her consent, during 
my life. Should I survive her, then I shall be controlled by my own 
discretion as trustee, looking always to the interest of the said chil- 
dren. Incase of the death of both of us, the last survivor shall ap- 
point a trustee, who shall manage the said property to the best advan- 
tage and interest of said children until the last shall arrive at the 
age of fifteen, then to be divided between them equally ; tothe prop- 
erty above conveyed I hereby add all the furniture now in said premises, 
both household and kitchen. 

In testimony of the foregoing I have hereunto set my hand and 
affixed my seal, the twelfth day of August, 1868. 

(Signed) Asbury A, ADAMS, (SEAL.)” 

Signed, sealed and presence of— 


(Signed) J. J. GRANBERRY, 
M. SPEER, 
Ws. H. BREWER, J. P. 


Possession in themselves and A. A. Adams was next 
shown, from 1859 up to and at the date of the foregoing 
deed; and then that Elizabeth Barlow went into posses- 
sion in the spring of 1874, and was in possession at the 
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time of the trial. After proving the value of the rents, 
the plaintiffs closed, when counsel for defence moved a 
non-suit upon the ground that the legal title to the prem- 
ises was in A. A. Adams as trustee, and, therefore, they 
could not maintain the action. To meet this objection, 
counsel for the plaintiffs moved to amend the declaration 
by adding the name of “ A. A. Adams, trustee,” which 
the court disallowed. He then moved to amend by in- 
serting therein, and adding thereto after the name of 
Mary J. Adams, the words, “ who sues for the use of A. 
A. Adams, trustee,” which amendment the court also re- 
fused. Counsel offered further to amend by inserting the 
nameof “ A.A. Adams, who sues for the use of his wife 
and children,” which last amendment the court likewise 
refused to allow. 

After the rejection of these proposed amendments, the 
question recurred on the motion for a non-suit, which was 
awarded by the court, and to all of which rulings the 
plaintiffs excepted. 

1. It is insisted by counsel for the plaintiffs in error that 
the legal title to the property in dispute is in the wife 
and children under the deed, and that they had the right 
to maintain the action in their own names. To this con- 
struction we cannot consent; for although the words 
‘ give, grant, bargain and sell unto Mary J. Adams,” etc., 
are used, yet they are followed by the words, “ under the 
qualifications, limitations and conditions hereinafter spec- 
ified ;’’ and these are that he is “to hold the premises 
during my (his) life, as trustee for the said Mary J. and 
children, for their use and benefit, with power to sell, rent 
or otherwise dispose of the same, with the consent and 
approbation of said wife.” There are still further quali- 
fications and limitations which strengthen the view we 
have taken of this deed, and fix the legal title in Adams 
as trustee for his wife and children and not in them. 

2. The next complaint of error arises on the several 
amendments offered, and rejected by the judge, all of 
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which resolve themselves into the question, of whether 
in an action of this sort Adams, the trustee, should have 
been made a party plaintiff. 

The counsel for defendant in error earnestly insisted 
that the amendment in either of the forms proposed would 
have been adding a new party and a new cause of action, 
and was, therefore, contrary to law. He strongly relied 
upon section 3480 of the Code, in which it is declared that 
no amendment adding a new and distinct cause of action 
or new and distinct parties shall be allowed. In further 
support of his position, he stressed the case of Younes et al, 
vs. Watson, 63 Ga., 679. : 

The facts in that case were, that the indebtedness sued 
on was owing to the “ Southwestern Baptist Association,” 
whilst the suit was brought in the names of Jones e al., 
alleging that they were the “executive board of the as- 
sociation.” This was held bad on demurrer, and a mo- 
tion was made to amend by adding the words, “ who sue 
for the use of the association.’’ This was also held insuf- 
ficient, as it still vested the title in the board, when it was 
evident that it was in the association. It is clear, there- 
fore, so far as that case is concerned, that the addition of 
the words, ‘‘ who sue forthe use of the association,’”’ would 
have still left the legal title in the amended, just where it 
was in the original declaration, and would not have changed 
the case in the slightest degree. Had the original suit, or 
the amendment either, shown ownership in the executive 
board, without the remedy of suit in their own names, 
and, therefore, it became necessary to amend by inserting 
the name of the Baptist association suing for them as 
usees that would have made a different case and a differ- 
ent ruling. 

An examination of the case of Gill vs. Ttson et al., 
61 Ga., 161, also referred to, will show that it does not 
support the position taken in the case at bar. Whilst I 
was very strongly inclined to hold with the judge below 
in rejecting the amendments, a review of the decisions of 
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this court, and the sections of the Code bearing upon it, 
has made it clear tomy mind that his ruling was wrong, 
and that the amendment making ‘“ Adams, trustee,” a 
party plaintiff should have been allowed. The cases are 
numerous wherein nominal plaintiffs have been stricken 
and the usees substituted, and where the usees have been 
stricken when it was necessary to bedone. Thus, too, in 
suits by and against parties in their representative char- 
acter, when necessary. And it will be seen that in the 
case of Hayne et al. vs. Perry to use, etc., 25 Ga., 400, 
decided before the Code, that where the indorsees of 
a non-negotiable note brought suit in their own names, 
and a motion was made to amend by adding the name of 
“ Joseph M. Perry, who sues for the use of,” etc., that the 
same wes allowed by the court. Upon exceptions taken 
to this court upon the ground that the amendment sub- 
stituted a new party plaintiff, the judgment of the court 
below was affirmed. 

Another case reported in the 26 Ga., 395, will show that 
a note made by Lewis Tumlin,and payable only to Davis 
House, was by him indorsed to F. W. House, and by him 
to David Quarles, who brought suit thereon in his own 
name against all three of the parties. At the trial term it 
was objected that Quarles could not maintain the action 
in his own name, whereupon plaintiff's counsel moved to 
amend by striking the names of both indorsers, and in- 
serting the name of Davis House, the first indorser and 
payee of the note as plaintiff, suing for the use of Quarles, 
which amendment the court allowed. Upon review, this 
court held that the amendment was properly allowed be- 
cause the amendment produced no change in the cause of 
action or in the rights of the parties. 

If such changes by amendment were allowable before 
the Code, it must be clear that under $3486, that which 
was moved in this case should have been allowed. That 
section provides as follows: “‘ Where several plaintiffs sue 
jointly, the declaration may be amended by striking out 
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the name of one or more of such plaintiffs. And when it 
becomes necessary for the purpose of enforcing the rights 
of such plaintiff, he may amend by substituting the name 
of another person in his stead, suing for his use.” This 
section was doubtless a codification of the law pronounced 
in the decisions cited, but whether it be so or not, it has 
been construed by this court in the case of Winter vs. 
Matthews, Burke & Cameron, 41 Ga., 652. Matthews, 
Burke & Cameron sued Winter; after the case had gone 
to the jury, and the plaintiffs’ counsel had made the open- 
ing argument, and the defendant’s counsel was replying, a 
motion was made to amend the declaration by’ inserting 
the name of Brocket, who sues for the use of Matthews, 
Burke & Cameron, which amendment was allowed by 
the court, and made a ground of exception to be passed 
on by this court. It was held that such an amend- 
ment was legal, and the section of the Code which we 
have been considering was cited as authority therefor. 

Again, in the case of the tna /usurance Company vs. 
Sparks, 62 Ga., 193, it was held that if an original suit had 
been brought in the name of Bridget Ennis, it could have 
been amended by inserting the name of Mary Sparks for 
the use of Bridget Ennis, and this same section cited as 
authority. 

In the case with which we are now dealing, the action 
was brought in the names of several plaintiffs, and it be- 
came necessary to enforce theirrights, that A. A. Adams, 
trustee, etc., suing for their use, should be made a party 
plaintiff, and this right was denied, as we think, errone- 
ously. Even in $3480 of the Code, to which reference 
has already been made, it is especially provided that new 
parties and new causes of action may be brought in when 
authorized by law. And although it maybe claimed that 
Adams was a new party, yet his name was necessary to 
the enforcement cf the rights of the original plaintiffs, 
and, in our opinion, is one of the cases intended to be 
provided for by law. The cause of action was the recov- 
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ery of the land before the amendment, and that would 
have been the cause of action had the amendment been 
allowed. 

The cases cited from the 18th and 29th Ga. Reports 
were ruled before the adoption of the Code. 

Judgment reversed. 


MORGAN ef al. vs. SHEPHERD eZ al. 


Where the same bill sought relief against four defendants as execu- 
tors de son tort of one estate, and against two of the same parties, 
one as administrator de bonis non of another and distinct estate, 
and the other as his confederate, and prayed an accounting in re- 
gard to each estate, the bill was multifarious and demurrable. 

(a.) Courts of equity are loth to dismiss bills for multifariousness, and 
ordinarily this court might remand the case with leave to amend by 
striking one of the grounds of complaint, but under the confusion 
of the record in this case, we think it best to let the judgment stand. 


October 3, 1882. 


Equity. Actions. Practice in Supreme Court. Be- 
fore Judge WILLIS. Webster Superior Court. April 
Term, 1882. 


Reported in the decision. 


J. A. ANSLEY; B. F. HARRELL; J. L. WIMBERLY; 
DUPONT GUERRY, for plaintiffs in error. 


HAWKINS & HAWKINS, for defendant. 
JACKSON, Chief Justice. 


This bill was brought by certain heirs at law of John 
M. Shepherd against his widow and the administrator de 
bonis non of the estate of A. H. Tarver, deceased, alleging 
that the two had confederated together to absorb certain 
funds belonging to them as such heirs at law, by virtue of a 
fraudulent award and submission whereby their share of 
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the estate of their father, derived from their grandfather, 
Tarver, was illegally turned over to the widow. Subse- 
quently, by amendment, two other sons and heirs at law 
of their father were made parties defendant, and it was 
alleged that they also combined and confederated with 
the widow and the administrator de bonzs non of the Tar- 
ver estate to absorb the balance of the estate of John M. 
Shepherd, their father, and thus they were deprived of it 
all. The bill alleges that the fund about which the arbi- 
tration and award was had was derived from the estate of 
the grandfather of complainants, the said A. H. Tarver, but 
says nothing definite in regard to the source whence the 
remainder of their father’s estate was derived. No admin- 
istration was had on the estate of their father, but this 
part of the bill seems to rest on the fact that the adminis- 
trator de bonis non of the Tarver estate and the widow of 
the father of complainants, their mother, the inference is, 
and their two brothers conspired to seize, and did seize, 
all the estate, and are liable as executors de son tort therefor. 
So that in the same bill we have a suit against four execu- 
tors de son tort for the recovery of one fund, and a suit 
against an administrator de bonis non for another fund for 
maladministration, in which he was aided by the mother, 
and for her benefit. The prayer is that the four account 
each for what each got, and that the two account for a 
specific sum which was disposed of by them in the fraud- 
ulent award. 

- On demurrer, the biil was dismissed, and complainants 
except and assign for error this judgment of dismissal. 
Complainants say that they made a motion to amend by 
striking out the part of the bill relating to the Tarver es- 
tate, but the chancellor certifies that no such motion was 
made. The demurrer rested on the ground of multifari- 
ousness, the bar of the statute of limitations apparent on 
the face of the bill and the absence of equity generally 
in the bill. 

We think the bill demurrable for multifariousness. Two 
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distinct sets of parties defendant are sued, four in one 
group and two inanother. In the last named, the claim 
is against the Tarver estate, to which the administrator 
de bonis non must respond, because he confederated with 
one heir to cheat and defraud others, as the bill charges; 
and as he must have given bond, and as no allegation of 
his insolvency and that of his sureties is alleged, while the 
mother was a proper party, there was no need of a prayer 
against her. Be that as it may, that claim is specific, 
separate and distinct from the other against the fouras ex- 
ecutors de son tort of the Shepherd estate. The Tarver and 
Shepherd estates are distinct, and relief against two sets of 
administrators of two estates, the one a regular, rightful 
administrator, and the other wrongful and tortious seizers 
of an estate, and thereby making themselves chargeable 
as such because of their illegal intermeddling therewith, 
asked for in the same bill, it seems to us, makes it multi- 
farious. 

We know courts of equity are loth to dismiss a 
bill for multifariousness, and we would send it back for 
amendment, and let one or the other ground of com- 
plaint stand, but for the confusion running through all the 
bill, and the extreme difficulty of ciphering out the mean- 
ing and scope and purpose of it all. The want of dates 
essential in such a case, and of distinct averment of facts, 
instead of stating general conclusions, would make it diffi- 
cult to frame a clear complaint of wrongs done, as the bill 
now stands, in either of its phases, and it is better that 
complainants begin de novo. There may be equity in one 
or both when clearly set forth and simplified, though that 
is doubtful, especially so far as the award is concerned ; 
but, as it stands, we have had trouble in arriving at any 
clearconclusion about it. Therefore, we shall not disturb 
the judgment of the court below in sustaining the de- 
murrer and dismissing the bill. 

Judgment affirmed. 
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COLLIER, administrat or, e¢ a/. vs. LEONARD. 


There was no abuse of discretion in granting a new trial in this case 
on the ground that the verdict was contrary to evidence. 

(a.) Where a security claims a discharge on the ground that suit 
was brought against the administrators of his principal and him- 
self, judgment erroneously taken against the administrators as 
individuals, and afterwards amended, that at the time of the original 
judgment the estate was solvent, but had since become insolvent, 
and plaintiff failed to collect by reason of his own laches—to sup- 
port such allegations it would be necessary to show that there were 
assets of the estate in the hands of the administrators at the time 
of the first judgment; it would not be sufficient to show that there 
was property in the hands of the heirs and distributees of the estate, 
turned over to them in the course of distribution. 


October 3, 1882. 


New Trial. Principal and Surety. Administrators and 
Executors. Before Judge CRISP. Sumter Superior 
Court. October Adjourned Term, 1881. 


Reported in the decision. 


HAWKINS & HAWKINS, for plaintiff in error. 
GUERRY & Son, for defendant. 
CRAWFORD, Justice. 


A new trial was granted in this case by the judge below 
upon the ground that there was not sufficient evidence to 
sustain the verdict. That judgment isthe error assigned. 

The trial below was had upon issues made by an affi- 
davit of illegality, filed by J. J. Collier to an execution 
proceeding against S. G. and S. C. Prior, administrators of 
B. F. Pettee, and himself, and in which, among other 
things not material here, he set up that he was only 
security on the original debt of the intestate; that 
at the time of the verdict and judgment, which was first 
rendered against him in May, 1867, it was taken against 
his co-defendants as individuals, and not in their represen- 
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tative capacity ; that at that time the estate of B. F. Pettee 
was solvent, and had sufficient property to pay the said 
debt; that the said judgment was amended in May, 1876, 
by inserting the words, “to be levied of the goods and 
chattels, lands and tenements, of the said Benj. F. Pettee, 
deceased ;”” that at the date of the amendment, the estate 
had been fully administered, and was insolvent; that by 
the failure of the plaintiff to take and enter judgment 
against the property of the intestate in the hands of his 
administrators, his liability had been increased, and the 
lien of the judgment lost upon all his said property, and 
the benefit of it lost to himself; wherefore under the law 
he was discharged from the payment of said debt. The 
issue which controlled the verdict, turned upon whether 
the administrators of Pettee did in fact have at the time 
of the taking of the first judgment property sufficient to 
pay it off. The examination of the witnesses was lengthy 
and searching. Itappears, without going into details, that 
counsel for Collier relied mainly upon the testimony of 
S.C. Prior, one of the administrators, who, upon being 
asked, whether at the time of the first judgment there 
was property enough to pay this debt, answered in the 
affirmative. Yet upon cross-examination it seems that a 
part of this property had been in the hands of the wit- 
ness, not as administrator, but as guardian, and a part of 
it in the hands of the widow as heir and distributee. He 
further testified that he had nothing to do with it after 
about the first of 1867, having turned it over to those 
parties to whom he thought it belonged. The defective 
judgment having been taken in May, 1867, it looks as 
though there was really nothing in the hands of the ad- 
ministrators subject to levy and sale as the goods and 
chattels, lands and tenements of the intestate, at that time. 
This view seems to be confirmed by the other adminis- 
trator, who testified that his brother principally managed 
the estate, and that the property had been taken posses- 
sion of about that time by the guardian. Besides these 
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facts, it would seem from the returns of the administrator, 
when taken in connection with the deeds and other testi- 
mony, that the estate of Pettee had been fully adminis- 
tered by the Ist of January, 1863; or, at all events, that 
most of it had been sold and the proceeds of sale distrib- 
uted, and that which was unsold turned over to the 
widow as an heir at law, and to Prior as guardian of the 
children. The testimony is too vague and unsatisfactory, 
in our opinion, to authorize the finding of the jury. To 
discharge even a security, the evidence should establish 
the facts necessary to entitle him to such discharge under 
the law. 

The evidence fails to show affirmatively that the estate 
of Pettee, or at least a sufficient amount thereof to: pay 
this debt, was in the hands of the administrators in May, 
1867. This, the security must do; he alleges it in his 
affidavit and he must prove it. It will not do to show 
that there was sufficient property in the hands of the heirs 
and distributees to whom it had been turned over in the 
distribution ; for the judgment, even if it had been ren- 
dered correctly, would only have bound the property of 
the intestate in the hands of the administrators to be ad- 
ministered. 55 Ga., II. 

It will not do to claim that a plaintiff in 7. fa. shall be 
compelled to proceed against property in the hands of 
third persons, and subject himself to litigation, when there 
is enough to pay in the possession of one of the defend- 
ants in fi. fa. subject to be seized and sold, although that 
defendant Le only a security. Such defendant may, at 
any time, pay off the 7. fa., and proceed himself to test 
titles and the liability to seizure and sale of such prop- 
erty. 

Judgment affirmed 
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AVERY ef al. vs. SIMS, for use. 


A testator provided as tocertain lands, “ that his wife Eliza, should re- 
main on said lands during her natural life or widowhood, and re- 
ceive a support from said lands, out of the proceeds thereof, and 
for this purpose he put said lands under the charge of his son-in- 
law, Bowden.” He further charged the land with the payment of 
a certain debt. He also devised that, after the death of his wife, all 
his estate should be equally divided between his son-in-law, Bow- 
den, and his son, the share of the latter being given to him in trust 
for life with the remainder to his children. Administration was 


granted : 

Held, that the title to the land vested in the legal representative of the 
testator, to be disposed of in conformity with the will, and not in 
the heirs at law of the decedent under the statute of distributions. 

(a.) Whatever interest the plaintiffs had was not by descent, but as 
purchasers, subject to the payment of testator’s debts and the as- 
sent of his legal representative. 


November 14, 1882. 


Wills. Title. Estates. Administrators and Executors. 
Before Judge ERWIN. Newton Superior Court. Sep- 
tember Term, 1881. 


Reported in the decision. 
CLARK & PACE, for plaintiffs in error. 


E. WoMACK, for defendant. 
SPEER, Justice. 


Thomas B. Sims and others, claiming as heirs at law of 
William Sims, deceased (being his grandchildren), brought 
their complaint in ejectment to recover of the defendants 
below certain tracts or parcels of land lying in the county 
of Newton. 

On the trial below, it appeared that William Sims, the 
alleged ancestor under whom plaintiffs below claimed, died 
testate, having executed his last will and testament which 





SEPTEMBER TERM, 1882. 315 





Avery ef ad. vs. Sims, tor use. 








was duly probated and in which he devised as to all these 
lands in controversy, “that his wife Eliza should remain 
on said lands during her natural life or widowhood, and 
receive a support from said lands out of the proceeds 
thereof, and for this purpose he put said lands under the 
charge of his son-in-law, Bowden.” 

He further charged said lands with the payment of a 
certain debt he owed one Greer. Further he desired, 
that after the death of his wife, that all of his estate be 
equally divided between his son-in-law, John W. Bowden 
and his son, Thomas W. Sims; the portion devised to his 
son Thomas W. was given in trust to him for life, and 
after his death to his children. Thomas W. Sims quali- 
fied as administrator, “cum ftestamento anuexo,”’ under 
said will and entered upon said trust. Suit was brought 
by Greer, the creditor, on his debt against ‘‘Thomas W. 
Sims, administrator with the will annexed, of all the goods 
and chattels, lands and tenements of William Sims, de- 
ceased,” and there being no plea filed a recovery was had 
against the defendant ‘Thomas W. Sims, administrator 
with the will annexed of William Sims, deceased.” A fi. 
fa. issued in conformity with said judgment, and the 
sheriff levied said 7. fa. on the lands, “as the property 
of Thomas W. Sims, administrator of William Sims, de- 
ceased, being the place whereon Thomas W. Sims now re- 
sides, except the widow’s dower,” and the same being 
exposed to sale was bid off by one Richards, under whom 
defendants claim. 

On the trial of the case the jury under the evidence 
and charge of the court, returned a verdict for plaintiff for 
the premises in dispute, but requiring them to repay the 
amount with interest paid by defendants feoffor on said 
purchase at the time of the sheriff’s sale. A motion for 
new trial was made on the grounds: 

(1.) That the verdict was contrary to law, evidence and 
weight of evidence. 

(2.) Because the court erred in charging that the levy 

v 69—21 





316 SUPREME COURT OF GEORGIA. 





Avery et a/. vs. Sims, for use. 





under which the sheriff's sale was had was void, and that 
no title passed to the purchaser at the sale under it. 

(3.) Because the court erred in refusing to charge, as 
requested by defendant below, that the heirs at law of a 
decedent suing in ejectment for recovery of land to which 
they claim title as his heirs at law, are not entitled to re- 
-cover so long as there are outstanding debts of the dece- 
-dent unpaid and there isa legal representative of such 
-decedent. 

The motion was overruled, and defendants excepted. 

In the view we take of this case, we deem it unneces- 
sary to pass only upon one of the grounds of this motion, 
and that is, was the verdict contrary to law? 

The record shows that these plaintiffs below sued to 
recover these lands as the heirs at law of William Sims, 
the decedent, their grandfather, who died testate. 

William Sims, it appears, made his last will and testa- 
ment in which he devised these lands to his widow for 
life to the extent of charging them with her comfortable 
support, and after her death to be divided equally between 
his son-in-law, Bowden, and his son, Thomas W. Sims; 
the portion of the latter to be held in trust for him dur- 
ing life, with remainder to his children. The will was 
duly admitted to probate, and Thomas W. Sims qualified 
as administrator cum testamento annexo on said estate. 
The title to this property under the will vested in his 
representatives, to be disposed of in conformity with the 
devises therein contained, and not to the heirs at law un- 
der the statute of distributions as claimed by the plaintiffs 
below, and we cannot see how they could recover as heirs 
at law of William Sims, deceased, when he had disposed 
of said property by his last will and testament. 

No title vested in them as heirs at law, they took noth- 
ing by descent, but if they have any interest in this prop- 
erty they could take alone as purchasers—the children of 
Thomas W. Sims as devisees and remainder men, and the 
others as heirs at law of Bowden, the other devisee, if he 
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died intestate, subject, of course, to the assent of the 
representative to such devises, and also subject to the 
debts of the testator, William Sims. The record disclos- 
ing then that as heirs at law of William Sims the plaintiffs 
below had no title to this property, the verdict, in our 
opinion, was contrary to law. 

Judgment reversed. 


BERTODY vs. ISON. 


. The defendant on the trial of an affidavit of illegality is not enti- 
tled to assume the burden of proof by admitting the apparent 
regularity of the 7. fa. and levy, and alleging that the judg- 
ment is void for want of service, and thereupon open and conclude 
the argument. Thenewrule of court passed in 1879 alters the old 
rule as to claim cases, but not as to cases of illegality. 

. Whether or not certain testimony of defendant, which was rejected 
by the court, should have been admitted, such ruling did not injure 
the defendant, where he gave the same testimony in another part of 
his evidence, and it was before the jury in substance. 

. Where there was expert testimony in a case, and upon request of 
counsel to charge concerning it, the court did so, and charged cor- 
rectly thereon, if counsel were not satisfied and desired fuller in- 
structions to be given on that point, they should have made 
request therefor. 


November ar, 1882. 


Illegality. Evidence. Practice in Superior Court. 
Rules of Court. Practice in Supreme Court. Before 
Judge STEWART. Spalding Superior Court. February 
Term, 1882. 


Reported in the decisions. 
BECK & BECKS, for plaintiff in error. 


Joun I. HALL, for defendant. 
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JACKSON, Chief Justice. 


1. Three legal questions are made inthis record. First, 
on the trial of the issue made by affidavit of illegality, 
which party has the conclusion, the plaintiff in execution 
or the defendant? So far as we know, the practice has 
always been, as the court below ruled, to give it to the 
plaintiff. Have the new rules of court changed the old 
rule, and given it to the defendant in a case where, ad- 
mitting the apparent legality on its face, he alleges that 
the judgment is void because he did not acknowledge ser- 
vice, and was not served with the declaration and pro- 
cess ? 

In respect to affidavits of illegality, the rule is unaltered ; 
in respect to claims, it is changed. The old rule is as fol- 
lows : 

“In all cases of claims, as the burthen of proof rests 
with the plaintiff in execution, he is entitled to the con- 
clusion, but if the claimant introduces no evidence, he 
shall have the conclusion; and the plaintiff in execution 
shall in every case pay the jury fee; and in cases of ille- 
gality, the plaintiff in execution shall in like manner pay 
the jury fee, and conclude.” 2d Kelley, 469. 

The new rule is in the following words: 

“In all cases of claims, where the burthen of proof 
rests with the plaintiff in execution, he is entitled to the 
conclusion; but if the claimant introduces no evidence, 
he shall have the conclusion ; and in cases of illegality, 
the plaintiff in execution shall in like manner conclude.” 
Code, p. 1347, rule 13. 

The point is, do the words “in like manner,” in the last 
rule, mean that in illegality cases the defendant shall have 
the conclusion where he assumes the burden of proof ? 
He is nowhere named in the entire rule. 

The claimant is alluded to directly in the part of it 
referring to the trial of claims. The omission to mention 
the defendant is significant. Thus it would seem that 
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while the rule in claim cases is altered, in illegalities it is 
not. 

The words “in like manner” are in both, but the argu- 
ment of the counsel for plaintiff in error, based on these 
words, fails to satisfy us that the legality rule was altered. 
One of this court presided in the convention of circuit 
court judges, and he has no recollection of any intention 
to alter the practice, except in claim cases, and the rule 
remains the same as to illegalities. Besides, the burden 
is necessarily on the plaintiff to make a prima facie case 
by putting an execution fair on its face in evidence, anda 
legal levy thereon. That being done, the case is with him, 
and the verdict will be for him, and the execution will be 
directed by the judgment to proceed, unless his case thus 
made is shown by defendant to be for some legal cause 
not proceeding in accordance with law—either that the’ 
execution or judgment or levy is bad, or that some other 
defect exists. To put the case as favorably as possible for 
plaintiff in error, it is quite certain that the ruling accords 
with the practice, and unless it be clear that the practice is 
altered by the rule now of force, it ought not to be dis- 
turbed. It is not clear, but quite doubtful, to say the 
least, and stare decisis in the practice of the superior courts 
in regard to their own rules of practice will not be dis- 
turbed by us. 

2. Secondly, the testimony of defendant ruled out did 
not hurt. He swore the same thing elsewhere, and it was 
before the jury in substance. It is unreasonable to think 
that its exclusion affected the verdict. 

3. Thirdly, if the plaintiff in error desired a more spe- 
cific charge in respect to the testimony of experts, he 
should have notified the judge. The judge was requested 
to charge upon it; he did so; the defendant made no 
further request ; it is, therefore, reasonable to believe and 
conclude that the judge thought he was satisfied. 

The testimony was admitted to the jury for their con- 
sideration, and when in, it was for them to weigh it with 
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the other testimony, and to come to a just conclusion 
from the whole testimony on the point—that of experts 
and others who had seen defendant write and were famil- 
iar with his hand writing. Such is the substance of the 
chargeas given. Wesee noerror in it as far as it goes, and 
if the defendant wished more, he should have said so. 
31 Ga., 424; Code, §$3868, 3840. 
Judgment affirmed. 


CHAMBERS vs. THE CINCINNATI AND GEORGIA RAIL- 
ROAD. 


[On account of providential cause, Jackson, Chief Justice, did not preside in this case | 


Private property cannot be taken or damaged for public purposes 
without just and adequate compensation being first paid. There- 
fore, when the question of determining the amount of damages 
which would accrue to a property owner by locating the right of 
way of arailroad across his land had been submitted to assessors, 
under the charter of the road, and from their decision the company 
had entered an appeal, it could not proceed, pending such case, to 
construct its road across the land; and an effort to do so would be 
restrained by injunction. 


November 28, 1882. 


Railroads. Constitutional Law. Damages. Before 
Judge UNDERWOOD. Floyd County. At Chambers, May 
I, 1882. 


To the report contained in the decision, it is only neces- 
sary to add that Chambers filed his bill to enjoin the Cin- 
cinnati and Georgia Railroad Company from proceeding 
to build its road through his land pending an appeal from 
the award of assessors fixing the amount of damage to 
his land by locating the road thereon. The injunction 
was denied, and complainant excepted. 


D. S. PRINTUP; FORSYTH & HOSKINSON, for plaintiff 
in error. 
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WRIGHT, WEYERHARDT & WRIGHT, for defendant. 


SPEER, Justice. 


The plaintiff in error seeks this injunction, which was 
refused by the court below, to restrain the defendant, its 
agents and employés, from entering on, using and build- 
ing its railroad upon acertain right of way over said lands 
of complainant until just and adequate compensation has 
been paid therefor, as is provided in article I, section 3, 
paragraph I of the constitution of this state. The words 
of this article are as follows: 

“Private property shall not be taken or damaged for 
public purposes without just and adequate compensation 
being first paid.” 

It is conceded by the bill and answer that this is the 
private property of complainant; that a right of way un- 
der authority of its charter has been surveyed and located 
by the defendant over the lands of complainant, extend- 
ing through the whole body, and that defendant is pro- 
ceeding to erect trestle works, and preparing to build and 
construct its road on said right of way through said lands; 
that the parties having failed to agree upon the measure 
of compensation for said right of way, under the provis- 
ions of its charter, the defendant, to settle the question 
of damages when parties cannot agree, gave notice to 
complainant, and each of the parties selected an assessor, 
and those twoathird; and that the board of assessors 
thus selected, after examining the right of way and hear- 
ing evidence thereon, as to the damages as well as the 
incidental benefits from the location of said road to com. 
plainant’s property, awarded that respondent should 
pay complainant the sum of $2,500.00 for damages for 
said right of way, and then to occupy and build on said 
right of way. The respondent refused to accept said 
award, gave notice thereof and entered an appeal to the 
superior court from said award. 
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It is a primary requisite in the appropriation of lands 
for public purposes that compensation shall be made 
therefor, and this compensation must be pecuniary in its 
character, because it is in the nature of a payment fora 
compulsory purchase. Cooley Cons. Lim., 699. It 
amounts to nothing more than power to oblige him to sell 
and convey, when the public necessities require it. 6 
Cranch., 145; 20 Johns., 103; 4 N. Y., 419; 6 Ga., 131. 

“The time when the compensation must be made may 
depend upon the peculiar constitutional provisions of the 
state. In some of the states, by express constitutional 
direction, compensation must be made before the property 
is taken. It is true, private property may be entered upon 
and temporarily occupied for the purpose of a survey and 
other incipient proceedings with a view to determining 
whether the public needs require the appropriation or not, 
and if so, what the proper location shall be; when, how- 
ever, the land has been viewed, and it is determined to 
appropriate it, the question of compensation is to be con- 
sidered.” 

When private property is sought to be appropriated by a 
private corporation, acting under the authority of the 
state, it is certainly proper, and it has sometimes been ques- 
tioned, whether it was not absolutely essential, even in 
the absence of constitutional provision, that payment be 
actually made before the owner could be divested of his 
freehold. 11 Wend., 149; 13 Gray, 31. Chancellor Kent 
has expressed the opinion that compensation and appro- 
priation should be concurrent. He says: “The settled 
and fundamental doctrine is that government has no 
right to take private property for public uses without 
giving just compensation, and it seems to be necessarily 
implied that the indemnity should be, in cases which will 
admit of it, to be previously and equitably ascertained 
and be ready for reception concurrently in point of time 
with the actual exercise of the right of eminent domain.” 
2 Kent, 339, note. 
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While this is not an inflexible rule, yet it is so just and 
reasonable that statutory provisions for taking private 
property very generally make payment precede or accom- 
pany the appropriation, and by several of the state con- 
stitutions this is expressly required. The constitution of 
Florida provides that private property shall not be taken 
or applied to public use, unless just compensation be first 
made therefor. So, likewise, are found similar provisions 
in theconstitutions of Colorado, of Georgia, lowa, Kansas, 
Kentucky, Maryland, Minnesota, Mississippi, Missouri, 
Nevada, Ohio, Pennsylvania. The constitutions of Indi- 
ana and Oregon require coinpensation to be first made, 
except when the property is appropriated by the state. 
It would be an unwise and unjust rule to deprive the 
owner of his property, and turn him over to an action at 
law against a corporation which may or may not prove 
responsible and to a judgment of uncertain efficacy. The 
consequence would be, in some cases, the party might 
lose his estate without redress, in violation of the inflexi- 
ble maxim upon which his right is based. The land should 
either be his or he should be paid for it; whenever, there- 
fore, the public locates the public work and declares the 
appropriation, the owner becomes absolutely entitled to 
the compensation. In some of the states it is held: “If 
a street is legally established over the land of an individ- 
ual, he is entitled to demand payment for his damages 
without waiting for the street to be opened.’ 38 Penn., 
247; 41 1b., 463; 2 Met., 559; 22 Pick., 268; 13 Iowa, 
66; 18 ill., 276; /b., 364; 3 Allen, 558; 4 N. H., 517. 
And if a railway line is located across his land and dam- 
ages are appraised, his right to payment is complete be- 
fore exclusive entry and occupancy. Inthecase of Young 
vs. McKenzie et al., 3 Ga., 45, Judge Warner says: “ We 
do not intend to say that the company could not have 
entered on the land and made the necessary survey and 
examination of the premises under the authority of the 
legislature, but we do intend to say the company had no 
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authority to appropriate the private property of the de- 
fendants for the permanent and exclusive use of the com- 
pany until just compensation has been first made there- 
for in the manner pointed out by the charter. See also 
3 Ga., 333. Inthe case of the Mayor and Council of the 
city of Rome vs. Perkins, 30 Ga., 154, this court held: ‘ The 
owner of land is entitled to just compensation before it 
can be taken for public use.” Inthat case the court hold 
impliedly that the landholder could have enjoined the cor- 
poration from taking his property until compensation was 
made, or he might recover by suit in trespass its value. 

The remedy by injunction to restrain one who seeks to 
enter upon and build upon the right of way before com- 
pensation paid is also recognized by this court in the case 
of Gammage vs. The Georgia Southern Railroad, 65 Ga., 
614. But we need look no further in support of this com- 
plainant’s right to this injunction against the respondents 
than to our own constitutional provision contained in 
article 1, section 3, paragraph 1. ‘“‘ Private property shall 
not be taken or damaged for public purposes without just 
and adequate compensation being first paid.” 

The framers of this instrument, taught by the sad expe- 
rience of many whose property had been taken for public 
purposes and who in vain have sought redress in the courts 
owing to the insolvency of the companies, threw this shield 
around every property-holder, that no one should take or 
appropriate his property for public use until just and ade- 
quate compensation should be first paid. All that the 
legislature can do is to oblige the owner to alienate his 
possessions for a reasonable price for public use, but then 
the constitution interposes its protective shield, and affixes 
the condition that the owner receives first “just and ade- 
quate compensation.’’ We can see no other construction 
to give to this clear and plain requirement of the funda- 
mental law. We have neither the authority nor desire to 
emasculate its clear and intelligent meaning by a construc- 
tion which would be hostile to its justice and inconsistent 
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with its terms. We have nothing to do with the incon- 
venience or embarrassments such a construction may en- 
tail. It is one of the great bulwarks created for security 
to property against legislative action deeply imbedded in 
this bill of rights, which the aggrandizing spirit of the age 
is so prone to invade. 

If the respondent below seeks an appeal to the courts 
against what he deems to be an unjust and excessive as- 
sessment by the appraisers, let him abide until the result 
is known, pay first the just and adequate compensation 
finally awarded, and then no constitutional barrier will 
stand against his entry and occupancy on the lands for 
the purposes for which it was condemned. 

The facts as set forth in the bill of complainant and 
only partially evaded, and denied by the answer of the 
respondent show the wisdom and justice of this consti- 
tutional provision. The affidavits submitted by com- 
plainant show the assessment of damages by the apprais- 
ers to be less than he was entitled to in their opinion, by. 
several hundred dollars in amount, while no countervail- 
ing testimony is offered by respondent to reduce them 
outside of the answer. 

Here is the home of a man venerable in age, upon which 
he has resided withhis family for thirty-eight years, plant- 
ed by the side of the limpid stream whose waters he 
utilizes as they flow. He has gathered around him by 
industry and toil the fruits and flowers of the season, the 
comforts and convenieaces of a well arranged and much 
loved homestead. Around it cluster the memories of a 
lifetime, treasured in common with those who have grown 
under his care from infancy to manhood and womanhood, 
under its broad and protecting shadows. In it he was 
gently descending to old age, loving that quiet and seclu- 
sion to which the heart of the old so strongly clings. But 
the spirit of the age demands this homestead for its iron 
track upon which its iron steeds may travel to meet the 
alleged necessities of trade and travel, orto extend their cor- 
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porate power and dominion. If the beauty of this home. 
stead is to be invaded and marred, its comforts to be im- 
periled, and its sweet, quiet seclusion to be broken upon 
with ringing bells, shrieking whistles and thundering trains, 
then let the corporation, in the language of the constitu- 
tion, “first pay just and adequate compensation to the 
owners thereof.” 
Judgment reversed. 


HARGROVE, ordinary, vs. LILLY, executor, e¢ al. 


. Upon the testimony submitted, we cannot say that the finding of 
the auditor, to the effect that there was not sufficient evidence to 
authorize him in finding that the land in controversy had been pur- 
chased with county funds, was error. 

. Each county has a separate corporate existence, and is empowered 
to manage its own finances. Therefore, unpaid county taxes are 
not taxes due to the state, so as to be preferred to all other debts in 
the distribution of the estate of a decedent, next after the expenses 
of administration. 

(a.) in the distribution of the estate of a deceased tax collector of a 
county, the claim of his widow for dower, and a decree in favor of 
one who sold land to the decedent, fixing a lien thereon, and other 
judgment liens, would each take precedence of aclaim of the county 
for its taxes collected and never accounted for. 


September 26, 1882. 


New Trial. Taxes. Liens. Dower. Judgment. Be- 
fore Judge CrIsPp. Dooly County. At Chambers. Feb- 
ruary I, 1882. 


The ordinary and county judge of Dooly county fileda 
bill against Lilly, executor of Calhoun, deceased, and 
Mrs. Calhoun the widow of decedent. Complainants 
alleged that Calhoun had been tax collector: of the 
county for about seven years, and had collected 
taxes, but had failed and refused to account for them; 
that he was a very poor man, but while in office had 
bought real estate and used the county funds; that 
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he had died leaving an insolvent estate, and Lilly 
was proceeding to administer the property; that Mrs. 
Calhoun was seeking to have dower set apart to her 
out of the realty so left. The bill sought to subject the 
real estate; to enjoin the application for dower; for a 
decree for the amount of the default, etc. 

Defendants answered and filed a cross-bill, in whichthe 
executor sought to marshal the assets; set out various 
claims against the estate, including the widow’s claim for 
dower, the expenses of administration, the year’s support 
for the widow and children, a judgment by the vendor of 
the real estate for the balance of purchase 1 money against 
the decedent, etc. The case was referred to an auditor, 
who reported that the testimony was not sufficient to 
establish the fact that the property had been purchased 
with the funds of the county, and that the widow was 
entitled to dower; that the decedent gave no bond as tax 
collector, and there was no lien on kis property, but that 
the default ranked as an open account in the distribution 
of the assets. Exceptions were filed to the auditor’s 
report. The case was submitted to the presiding judge, 
who overruled the exceptions and complainants excepted. 


C. C. DUNCAN; Davis & RILEY; JOHN B. HOLMEs; 
W. I. BROWN, by brief, for plaintiff in error. 


J. H. WoopwWarD; HAWKINS & HAWKINS, for defend- 
ant. 


CRAWFORD, Justice. 


The governing questions in this case are one of fact and 
one of law. The one of fact is, whether the property held 
by Wesley Calhoun the decedent, at the time of his 
death, was the property of the county or his own—he hav- 
ing exercised the functions of the office of tax collector 
for about seven years, without accounting for the taxes 
received, buying property meanwhile, and possessing none 





328 SUPREME COURT OF GEORGIA. 


Hargrove, ordinary, vs. Lilly, executor, e¢ a/. 


of his own, as is alleged, when he entered upon the duties 
of his office. 

The question of law is, whether the amount of money 
admitted to be due the county for taxes collected and 
unpaid, had priority over the wife’s right of dower, a de- 
cree in favor of the vendor for the unpaid part of the 
purchase money due on the decedent’s land, and other 
judgment liens. 

1. The case was referred to an auditor, who reported 
that the testimony was not sufficient to establish the fact 
that the property of the deceased had been purchased 
with the courty funds, to authorize him in so finding. 
This was excepted to by the complainant, and upon its 
being submitted to the judge without the intervention of 
a jury, he sustained that finding of the auditor. Upon 
the testimony submitted to him, we cannot say that his 
judgment on the facts was wrong, as to have found that 
it was the money of the county would have been but an 
inference. 

Such being the settled fact, there was no equitable title 
in the county, nor was the deceased a trustee by implica- 
tion or otherwise. 

2. The legal question must be settled by the statute 
regulating and directing the payment of debts by execu- 
tors and administrators, and that giving to the wife the 
right of dower. 

First then as to the priority of debts, which is declared 
to be as follows: The funeral expenses, including the 
physician’s bill and expenses of the last sickness, the 
necessary expenses of administration, including a pro- 
vision for the support of the family, unpaid taxes, or 
other debts due the state or United States, debts due by 
deceased as executor, administrator, guardian or trustee, 
then judgments, mortgages, etc. 

Under the foregoing provisions, the claim of the county 
could only be paid before the others upon the ground 
that it was a debt due the state. Is it then a debt due 
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the state? We think not. Each county is a body cor- 
porate with such powers and limitations as may be pre- 
scribed by law. Suits may be brought by, or against, a 
county in the name thereof. Art. 10, Sec. 1, Par. 1, Con- 
stitution. 

Contracts may be entered into with a county as pro- 
vided by law. It may own property, incur ‘debts, levy 
taxes, ordinary and extraordinary, upon proper recom- 
mendation, and have legal process for the collection 
thereof from the tax-payers, or other persons having the 
same in their hands; indeed it has an existence, with such 
rights and powers as to separate itself in its financial 
matters from the balance of the state, and may levy its 
taxes for revenue, provide and direct how they may be 
collected and disbursed, without interference from any of 
its sisters. The taxes levied for county purposes belong 
to the county, and cannot be taken from it by the state. 
How, then, can it be maintained that this money is due 
the state, when she could not be heard to claim it, if it 
were collected? It was not levied for her use, and in a 
contest with the county therefor, no judicial tribunal 
would award it to her. And to put it beyond dispute or 
cavil, section 551 of the Code declares that all county 
funds are to be paidto, and disbursed by, the county 
treasurer, whereas, section g1 of the Code declares that 
the state treasurer shall receive, keep, and pay out all the 
money belonging to the state. 

Many decisions of this court have recognized the dis- 
tinction between levies of taxes for state, and taxes for 
county purposes. 27 Ga., 355; 47 /b., 643; 51 10., 254; 
52 1b., 233. 

It is hardly necessary to say that the unpaid taxes 
referred to in the sections of the Code cited, are intended 
to provide for such as may be due from the individual on 
his own personal tax. 

It is to be kept in mind that we are dealing with the 
priority of debts against decedents, and not against insol- 
vents. 
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On the matter of the wife’s right of dower, that ques- 
tion is settled beyond controversy in her favor, wherever 
it appears that the husband dies seized and possessed of 
any real estate, unless it is lost or barred by some act of 
the wife, which is not pretended in this case. 

It will be seen that, under the view which we take of 
this case, the decree in favor of the vendor fixing a 
lien upon this land has priority over the debt due the 
county and must be first paid, and so of the judgments. 

Let the judgment of the court below be affirmed. 


BANKS vs. SLOAT, BUSSELL & COMPANY. 


. The ground of objection to evidence in the court below should be 
made to appear in the record. A mere general objection, without 
any reason assigned therefor, is too vague to form the basis of a 
judgment. 

(a.) In this case we do not find any valid reason for the objection to 
the evidence which was rejected. 

2. A decree for specific performance upon a bill to recover the title to 
land may be recorded in the county where the land lies, and operates 
as a deed without the actual execution of a conveyance between the 
parties. The making of such a conveyance is superfluous. 

. Prior to the adoption of the Code, the mere nomination of a trustee 
fora married woman did not of itself create a separate estate for 
her. 

(a.) Although a trust for a married woman may have been created 
prior tothe act of 1866, yet after that act she had power to sell and 
convey the trust property, and the trust became executed. 

. Where a deed was made to the husband of a married woman in 
1862, as trustee for her, for the purpose of securing the property 
for her use against the debts, contracts and liabilities of the hus- 
band, with power in the trustee to sell and convey with the volun- 
tary written consent of the wife, and with power in the wife “to 
convey said land to whomsoever she may deem proper by deed or 
testament,” a deed from the wife was a substantial compliance with 
said power, and was good. 


January 16, 1883. 


Evidence. Practice in Supreme Court. Practice in Su- 
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perior Court. Specific Performance. Title. Husband 
and Wife. Trusts. Deeds. Before Judge MERSHON. 
Clinch Superior Court. March Term, 1882. 


Reported in the decision. 


JAMES BANKs; J. C. NICHOLLS; S. W. HITCH; JOHN 
I. HALL, by HARRISON & PEEFLES, for plaintiff in error. 


A. T. MCINTYRE; J. L. SWEAT, for defendants. 
HALL, Justice. 


This was an action of trespass, brought by the plaintiff 
against the defendants, for cutting down and removing 
trees from lot of land No. 398, in the roth district of, ori- 
ginally Irwin, now Berrien county. 

To sustain his action the plaintiff relied upon his title 
to the lot of land in question, and tendered and read in 
evidence, without objection, a copy grant for the lot of 
land to Wiley Curry, of Monroe county, which was dated 
the 19th day of April, 1842; also, the will of said Curry 
and letters testamentary granted upon probate of the 
same, at the July term, 1858, of the court of ordinary of 
Monroe county; also, a decretal verdict returned and 
adopted as the decree, as is evidenced by the signature of 
the presiding judge thereto, at the February Term, 1862, 
of Monroe superior court, in a cause wherein John 
Lyon and his wife Eliza A. and Robert J. Smallwood and 
his wife, Susan C., were complainants, and Willis Curry, 
senior, and Willis Curry, junior, as executors of the said 
Wiley Curry, were defendants. This decree ordered and 
directed the said executors of Wiley Curry to make and 
execute titles to the aforesaid lot of land with others 
named therein, to John Lyon “in trust” for his wife, 
Eliza A., and to Robert J. Smallwood “in trust’’ for his 
wife Susan C. “as prayed for in the bill ;” also, a deed 
from the executors of Wiley Curry, reciting in full the 

v 69—22 
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aforesaid decree, and purporting to be an execution of the 
same to John Lyon, conveying said lot of land and others 
to said Lyon “in trust” for the useand benefit of his said 
wife, and her heirs and assigns forever, free from the 
debts, liabilities and contracts of the said Lyon or any 
future husband of his said wife. Power is given by said 
deed to Lyon, with the voluntary consent of said wife, 
in writing, to sell and convey said lands whenever the 
said wife shall deem it to her interest and advantage ; and 
also, to the wife to convey the lands to whomsoever she 
may deem proper by deed or will, provided nothing in 
said powers (limitations) contained shall be so construed as 
to subject said lands by the exercise thereof to the debts 
or contracts of said Lyon. This deed was dated the 21st 
day of October, 1863. 

Plaintiff then offered in evidence a deed bearing date the 
Ist day of June, 1875, wherein Robt. J. Smallwood, trustee 
of his wife Susan C., and the said Susan C. were the par- 
ties of the one part and Eliza A. Lyon was party of the 
second part; the deed wassigned “ Robert J. Smallwood, 
trustee as aforesaid,” and was also signed by his wife, Susan 
C. Smallwood, and conveyed the lot of land in question to 
Eliza A. Lyon. Plaintiff also tendered in evidence a 
deed to the said lot bearing date the Ist day of Decem- 
ber, 1876, from the said Eliza A. Lyon to Banks, the 
plaintiff in the action. 

When these deeds from Smallwood and wife to Eliza 
Lyon and from Eliza Lyon to the plaintiff were offered, 
objection was made thereto, the objection sustained and 
the deeds rejected, and thereupon the court ordered the 
suit to be “dismissed on a motion for a non-suit’’ because 
“the plaintiff had failed to prove title or possession” in 
himself to the lot of land on which the alleged trespass 
had been committed. 

1. The record does not specify any ground of objec- 
tion to these deeds. It discloses nothing further than the 
fact that objection was made, and gives no information 
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whatever as to the nature or character of the objection. 
The court below should not have considered and passed 
upon an objection so vague and general as to present no 
point or issue for decision. No reason, at least no valid 
reason, occurs to us why these deeds should not have 
gone in evidence, and the arguments and researches of 
the counsel have presented none. 

2. The decree rendered in Monroe superior court, and 
which has been certified and recorded in Berrien county, 
where the land lies, passed the title out of the estate of 
Wiley Curry and vested it in Lyon and Smallwood, in trust 
for their wives respectively. There was no necessity for 
this requirement of the decree to make the deed. Under 
the act of 23d December, 1839, Cobb’s New Dig., 469, 
this was superfluous. In other respects this proceeding 
conforms to the requirements of that act, and was doubt- 
less had under it. See Code, 4209; 36 Ga., 321. 

3. It is insisted in argument, that the appointment of a 
trustee for Elizabeth Lyon, by the decree, created a sepa- 
rate estate in her, and Code, 2307, is cited to this effect. 
A reference to the record, however, shows that the decree 
under which she claims was rendered in February, 1862, 
nearly a year before the Code took effect. Prior to the 
Code the rule was just the reverse, of that here claimed. 
26 Ga., 520. There are no words in this decree showing 
that this property was to be held in trust for the sole and 
separate use of the beneficiary ; it was simply provided 
that it should be held in trust for her as prayed for by the 
bill. What was prayed for we are not informed, as the 
bill is not before us. We may fairly presume and ought, 
perhaps, to do so, that the decree followed the prayer and 
that nothing was asked beyond what is given. Why the 
trust was created we do not know, nor are we informed as 
to the purposes it was intended to serve. It may have 
been designed simply as a protection against the rights 
of her husband, who was named, and who seems to have 
acted as her trustee. Conceding that this latter fact did 
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create a separate estate in her as against her trustee, did 
that deprive her of the power to convey to Banks, as she 
did inthe year 1876? If, at the time of this conveyance 
to Banks, Mrs. Lyon was capable in law of taking and man- 
aging property in her own right, the trust had served its 
purpose, and was executed, the legal title merged imme- 
diately into the equitable interest, and the perfect title 
vested in her according to the terms and limitations of 
the trust. Code, 2314. A married woman isa /feme sole 
as to her separate property, under the act of 1866, (Code, 
1754); and is made soin express terms, with power to 
dispose of it as she sees proper to any other person than 
her husband or trustee, by Code, 1783. In this case the 
trust was in existence prior to the passage of the act, and 
it is contended, for that reason, that it is not within it. 
The case of Sutton vs. Atken, 62 Ga., 733, is cited to show 
that the trust in this case is not executed by the act of 
1866, (Code, 1754). In that case the trust was created 
and the conveyance made after the passage of the act, and 
upon those facts we held that the trust was executed, and 
the title vested inthe beneficiary. Inthe 61st Ga. R.,171, 
where the facts showed that the trust was created prior 
to the act, and the conveyance was made thereafter, we 
held this an executed trust, and that the cestuc gue trust 
had power to convey the title to such interest as she had 
in the trust estate. 

4. The same reasoning applies to the deed from Small- 
wood, trustee, and his wife to Eliza A. Lyon. The sole 
purpose of the conveyance from Curry’s executors to 
Eliza A. Lyon was to secure the property conveyed to 
her use against the debts, contracts and liabilities of her 
husband, and so far conformed to the decree under which 
it purported to have been made. 

This deed of Eliza‘A. Lyon to Banks conforms to the 
power given her in the deed from Curry’s executors, to 
convey the land “to whomsvever she may deem proper, 
by deed or will.” 
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The conveyance to Banks by her, instead of being a 
departure from the power, as contended, is a literal com- 
pliance therewith. 

Judgment reversed. 


LADD vs. LILLY e¢ al. 


. Where a vendor of land gave bond for title to the vendee, and act- 
ing as the agent of the latcer rented the premises and collected the 
rent, in an action of ejectment brought for the premises on failure of 
the vendee to pay the purchase money, the vendor could not recover 
more as mesne profits than he had received as rent. His duty as 
agent was to make the place bring its full value, and his principal 
was not bound for more. 

(a.) Where it appeared that the vendor had never paid over the rent 
so received, but retained it in his own hands, he could not recover 
a judgment therefor against the vendee. 

2. A written authority from a wife to her husband to deal in fertili- 
zers gives no power to buy land. 

(a.) Whether the scope of such agency can be enlarged by parol by 
showing former transactions in which the husband acted for the 
wife or his sayings in regard to his agency, so as to include the 


purchase of land. Quere ? 
September 1g, 1882. 


Mesne Profits. Vendor and Purchaser. Principal and 
Agent. Husband and Wife. Before Judge WELLBORN. 
Hall Superior Court. February Term, 1882. 


To the report contained in the decision it is necessary 
to add only the following: The defendant in ejectment 
having disclaimed title, the contest was on the subject of 
mesne profits. Plaintiff sold the property in dispute 
to the husband of defendant as her agent, and on failure 
of payment of the entire purchase money, resold it and 
brought this action. Defendant denied the agency of her 
husband to make the purchase. Plaintiff introduced 
evidence to show that the husband represented himself to 
be the agent of his wife, and that in former transactions 
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he had acted as her generalagent. Defendant relied upon 
a written power given by her to her husband only author- 
izing him to act as agent in connection with certain fertili- 
zers. 


G. H. PRIOR; S. C. DUNLAP; L. E. BLECKLEY, for 
plaintiff in error. 


MARLER & PERRY, for defendants. 
JACKSON, Chief Justice. 


1. This action of ejectment was brought by plaintiff 
against defendant on two demises, one in the name of 
Hooker, and the other of Lilly. There is no evidence of 
title in Hooker, and the case was tried and the verdict 
rendered on the demise of Lilly. The jury found for the 
plaintiff the premises in dispute and mesne profits amount- 
ing to one hundred and ninety-two dollars for rent of the 
premises. 

It appears from the testimony that Lilly had sold the 
house and lot to the defendant, Mrs. Ladd, through her 
husband as agent, who employed Lilly to take charge of 
certain alkaline fertilizers, sell the same, and after deduct- 
ing commissions at ten percent. to apply proceeds to the 
payment of the houseand lot. Afterwards Lilly sold the 
premises to one Rogers, the fertilizing business having 
failed and only bond for titles having been made to Mrs. 
Ladd. Mrs. Ladd filed a disclaimer of title to the premi- 
ses, and the real issue tried, and of the decision on which 
she complains, is the mesne profits. She never was in 
actual possession of the premises, but a tenant was in 
possession who was put in by Lilly as agent for her hus- 
band, who was himself her agent. Lilly collected all the 
rents from this tenant or others from the time of the sale 
to Mrs. Ladd up to the time he sold the premises. 

A motion for a new trial was made on the ground, 
among others, that the verdict is contrary to law, and the 
controlling question is, is it ? 
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We do not see how the verdict can be maintained as 
legal. Lilly collected and has possession of the money 
arising from all the rents. He rented the house himself 
as her agent. It was his duty as such agent to make it 
rent for its full value. He ought not to recover more 
than he rented it for himself and valued it at himself. 
That he has in hand, for the record nowhere shows that 
he ever turned it over to her, cr applied it to her notes. 
On the contrary, he admits that he has it and has put it 
on his books with the purpuse to credit her with it after 
deducting for repairs, etc. So that it is perfectly clear 
that he cannot recover more than some one hundred and 
twenty-five dollars, which he himself as her agent rented 
it for; yet the verdict is for one hundred and ninety-two 
dollars. It is equally clear that he cannot recover that 
which he valued the house at and rented {t for, because he 
has it already in his pocket. She disclaimed title; about 
that there is no dispute. The tenant never refused him 
possession, for he himself had the possession as her agent 
and rented it to another, and was thus in possession vir- 
tually through this tenant who paid him all the rent. So 
that, in any view we are able to take of the case, the ver- 
dict for mesne profits is erroneous and ought not to stand. 

2. In respect to the power of the husband as the agent 
of the wife to buy this house and lot under the facts dis- 
closed in the record, it becomes unnecessary that we pass 
upon it; because the view we have taken of the case, it 
seems, will dispose of it. The written authority to deal 
in fertilizers certainly conveys no power to buy lands. 
Whether a general agency by parol derived from former 
transactions in Atlanta can enlarge the scope of the wri- 
ting or the statement of the agent that he had such 
authority from his wife, quere? If the subject-matter 
were a sale of her lands, it is clear that no title would 
pass without some sort of ratification on such facts. To 
purchase land, the law is not so strict. But inasmuch as 
the ruling under the first head of this opinion will control 
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the case on the testimony in this record, it becomes un- 
necessary to decide whether parol evidence can enlarge 
this written power and was admissible therefor. The 
judgment is reversed and a new trial awarded on the 
ground that the verdict is illegal for mesne profits on the 
state of facts disclosed in this record. As to the settle- 
ment of accounts between these parties, it appears that 
an action in relation thereto is pending in the same court. 
When that is tried, law or equity will settle their respect- 
ive rights and make a just verdict or decree thereon. An 
action of ejectment is hardly the appropriate remedy to 
try such issues. 
Judgment reversed. 


CORLEY vs. WHITE ef al. 


In a contest over a fund in court,. though more than seven years 
may have elapsed from the date of a 7. fa. to the date of the first 
entry thereon, it will not be held dormant if it appears that within 
that time the plaintiff ruled the sheriff to compel its collection, that 
the latter answered showing reasons for not having collected the 
money, and that the rule was discharged. Evidence to prove such 
facts is admissible. 


November 14, 1882. 


Judgments. Executions. Before Judge STEWART. 
Newton County. At Chambers. May 24, 1882. 


Reported in the decision. 
MIDDLEBROOKS & EDWARDS, for plaintiff in error. 
CLARK & PACE, for defendants. 

SPEER, Justice. 


There were two questions made by this record, which 
was a proceeding by rule against the sheriff of Newton 
county, to distribute certain funds in his hands arising 
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from the sale of the property of the defendant in fi. fa. 
of A. H. Lee. 

When the f. fa. of H. & T. M. White was offered in 
evidence to the court (who, by agreement of the parties, 
tried both questions of fact and law), it was objected to 
on the ground that it was dormant, for the reason “that 
more than seven years had elapsed from the date of the 
fi. fa. to an entry and return thereon by an officer author- 
ized to make it.” 

To meet said objection, the Whites offered in evidence 
a record proceeding from the minutes of the court, in the 
nature of a rule instituted by them against one Bower, 
former sheriff of said county, in which he was required to 
show cause why he should not pay over the amount of 
principal and interest due thereon on the 7. fa. now be- 
fore this court, and the answer of the sheriff to said rule, 
also an affidavit filed by the defendant in 7. fa. to the 
proceeding of the same, and the judgment of the court 
discharging said rule. The date of the 7. fa. was 25th day 
of July, 1870, and the date of the rule against the sheriff 
seeking to enforce the collection of said fi. fa. was 27th 
March, 1871. 

The question presented then is, whether a rule against 
an Officer instituted in the court from which said 7. fa. 
issued, and the answer or return of such officer, setting 
forth his reasons and excuses for not collecting said 7. fa., 
is such a proceeding on the part of the plaintiff, when 
taken in connection with the return of said officer, as 
amounts in equity to an official return by the officer on 
said fi. fa., and establishes a new point of departure from 
whica the statute begins torule. If so, then the entry 
was in time, for the next entry and return on the f. fa. is 
dated on the 5th of February, 1878, being less than seven 
years from the date and dismissal ofthe rule. The court 
below allowed the rule and answer of the sheriff as evi- 
dence, and on the admission of all the proof in the case, 
held said f. fa. was not dormant. To these rulings 
plaintiff in error excepted. 
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If the legal effect of the rule and answer of the sheriff 
was such a return as to the execution as saved the bar of 
the statute, then the evidence objected to was competent 
and relevant; and that such was the legal effect of such 
a proceeding in court as to this #. fa. to arrest the run- 
ning of the statute and establish a new point from which 
it began again to run, has been so repeatedly ruled by 
this court in principle that it may not now be questioned. 
53 Ga., 30; 49 1b., 576; 39 7b. 415; 56 10., 536; 41 1b., 
133; 42 /b., 212; 25 1b, 276. In the Water Lot Com- 
pany of Columbus vs. the Bank of Brunswick, 53 Ga., 30, the 
court said: ‘“ This court has several times held that any 
proceeding by the plaintiff showing he claimed the judg- 
ment to be a subsisting one, entered of record, as putting 
in his 7. fa. to claim money, prosecuting a claim, etc., 
would be a compliance with the act of 1825, so as to pre- 
vent the judgment from becoming dormant.” 

Here was a proceeding put upon record by a rule to 


enforce the collection of this 7. fa. of which the world 
had notice, and before seven years had elapsed from that 
date another official entry is made by the executing offi- 
cer. We see no errorinthe judgment of the court hold- 
ing that the 7. fa. was not dormant under the proofs 
submitted. 

Judgment affirmed. 


ROBERTSON vs. WILDER & Co. 


1. The actof December 22, 1839 (Cobb’s Dig., 38), fixed rates for the 
wharfage of vessels, for the landing of produce and goods, and for 
the shipping of the same, and the storage thereof, and gave to the 
owners or occupiers of such wharves the 1ight to charge the rates 
thereby fixed, and nomore. Where, under the port regulations of 
Savannah, two vessels were allowed to lie abreast at a wharf, and 
for the sake of convenience in trans-shipment, the cargo was not 
actually landed upon the wharf and then reshipped to the second 
vessel, but was carried directly from one to the other, it being the 
unvarying interpretation that such trans-shipment included both 
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landing and shipping, the wharf owner would have the right to 
charge the rates allowed for landing and shipping, in the absence 
of any contract to the contrary. 

.) The act of parliament which established rates for wharfage and 
cranage, in cases in which such services were required, differed 
from the act of the legislature fixing the: charges for landing and 
shipping. 

. There was no evidence in this case of the existence of any custom 
in the port of Savannah to charge but a single wharfage in case 
of immediate trans-shipment from one vessel to another; and the 
charge of court to the effect that if such a custom existed, and the 
parties contracted with reference to it, it became by implication a 
part of the contract, and the plaintiff thereby waived his legal 
right to charge two wharfages, was error. 

(a.) Individual habits of dealing do not make a universal custom 
which by implication enters into the contract and forms a part 
thereof, nor will a deviation from the universal custom in particular 
instances impair or destroy its validity as such. 

(4.) Therefore, that wharfingers of the port of Savannah, in compet- 
ing for trade, frequently made contracts for less rates than those 
ailowe? either by law or by usage, does not make a universal or 
binding custom, which by implication enters into a wharfinger’s 
contract. 


January 30, 1883. 


Ports. Wharves. Contracts. Charge of Court. Cus- 
tom. Before Judge HARDIN. City Court of Savannah. 
February Term, 1882. 


Reported in the decision. 


N. C. COLLIER; CHARLTON & MACKALL, for plaintiff 
in error. 


L. H. DEMONTMOLLIN, by brief, for defendants. 


HALL, Justice. 


The plaintiff was a wharf owner in the city of Savannah, 
and brought suit against the defendants to recover wharf- 
age for “landing”’ tne cargo of the barque “ Traveller,” 
and “shipping” the said cargo upon the barque “Aereola.” 
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There were but two items in the account, one for “ land- 
ing,”’ $312.50, and the other for “shipping,” $312.50. 
The vessels lay abreast at plaintiff's wharf--the “ Travel- 
ler” occupying the inner, and the “ Aereola” the outer 
berth ; the cargo of the “ Traveller,” without being actu- 
ally landed on the plaintiff's wharf, was taken out and im- 
mediately put aboard the “ Aereola.” There was no dis- 
pute as to the port regulation, which allowed two vessels 
to lie abreast, as was the case in this instance. 

1. The first and leading question in the case, was wheth- 
er the plaintiff had the right, under the act of the 
22d December, 1839 (Cobb’s Dig., 38), (Savannah City 
Code, 220), to charge double wharfage for transferring the 
cargo from one vessel to another lying abreast at his 
wharf, as were these barques, without actually landing the 
cargo of the one on the wharf before transferring it to 
the other. The act above recited fixes rates for the 
wharfage or dockage of vessels lying at wharves, for the 
landing of produce and other goods, and for the ship- 
ping of the same, and the storage thereof, and gives to 
the owners or occupiers of such wharves the right to 
charge the rates thereby fixed, and no more. But for the 
port regulation allowing two vessels to lie abreast at the 
wharf, for the convenience of trans-shipment, it seems 
there would have to be an actual landing of the cargo 
upon the wharf in every instance where the cargo of one 
vessel was to be transferred to another. The regulation 
was not designed to deprive the proprietor of the wharf 
of any rights to charge for “‘ landing” and “shipping,” but 
was made for the convenience of the trade. Such has 
been the unvarying interpretation of the terms “landing”’ 
and “ shipping,” whenever a cargo was taken from one 
vessel at a wharf and put into another lying abreast of 
her, without the actual use of the wharf in making the 
transfer. And such, too, has been the uniform and uni- 
versal custom of the port, as appears, from the evidence in 
this case. The court below charged the jury, that in the 
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absence of any contract varying or modifying the custom, 
the plaintiff had the right to charge, under the circum- 
stances of this case, the rates allowed both for “landing” 
and “shipping,” and thus far we think the law was prop- 
erly charged. 

In opposition to this view of the matter, our attention 
has been called to the case of Stephen e¢ a/. vs. Costor et 
al., 3 Burrow’s R., 1408, in which it was held, that wharf- 
ingers in London are not allowed to charge wharfage for 
goods unladened into lighters out of barges fastened to 
their wharfs. The act of parliament under which this claim 
was made, established rates for wharfage and cranage in 
cases in which such services were required, but not for 
“landing” and “shipping,” as does the act of our legis- 
lature. Lord Mansfield, after stating the question, says, 
“Tt is not contended on the part of the wharfingers that 
any meaning is to be put upon the words, ‘all such goods 
and merchandizes shall be actually loaded or unloaded 
when they are brought thither.’’’ This was the case of 
putting goods on lighters. The goods were not to be 
shipped from that port to another, but were to be landed 
from the lighters either at that or some other wharf of the 
same port. The learned judge, after declaring that the 
case is neither within the act of parliament nor the order 
of council based thereon, gives this reason for that opin- 
ion, that the legislature would not give the same duty for 
this (if they really meant to give any) as they gave for 
landing the goods upon the wharf; they would certainly 
have given a smaller duty for this alone; because the duty 
must still be paid again whatever wharf they shall at last 
be landed upon. He shows that this lighterage could 
be effected as well without mooring or fastening to the 
wharf, as by doing so, and if the barge was fastened to 
the wharf, for this or any other purpose, the proprietor 
had his remedy to recover compensation for such use of 
his property. 

“Wharf accommodation is a necessity of navigation, 
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and such accommodations are indispensable for ships and 
vessels of every name and description, whether employed 
in carrying freights or passengers, or engaged in the fish- 
eries. Erections of this kind are constructed to enable 
ships, vessels and all sorts of water crafts to lie in port in 
safety, and to facilitate their operations in loading and un- 
loading cargo and in receiving and landing passengers. 
And whenever any use is made of a wharf for these or 
other purpose connected with navigation or commerce, in 
the absence of any express contract, the right to compen- 
sation is implied and this right will be enforced as a mar- 
itime lien.” Ex parte Easton, 95 U.S. R., 68 et seq. 
This is the general law, but why seek compensation for 
the value of the services when the rate is fixed by statute, 
and by port regulations and universal custom in conform- 
ity to the statute? 

If this legal right to charge for “loading” and “un- 
loading’’ wherever the wharf is used for that purpose, 
whether the goods are actually landed from one vessel and 
then shipped on another or not, needs reinforcement, it will 
be found in the universal custom of the port of Savan- 
nah, varied only by contract in particular instances, testi- 
fied to by eyery witness, including both plaintiff and de- 
fendant examined in this case. 

2. Two defences were insisted upon in this case: 

(1.) Thzt there was a contract between these parties in 
reference to the use of this wharf. 

(2.) That by the custom of the port it was usual to charge 
only one wharfage under the circumstances of the case. 

The verdict of the jury found that only one wharfage 
was due. 

The court, among other things, submitted both these de- 
fences to the jury, and charged them, “ although the plain- 
tiff might have a legal right to charge, in the absence of 
contract, two wharfages, one for the taking out of the 
cargo of the ‘Traveller,’ and the other for the putting 
in the cargo of the ‘Aereola,’ yet if they found from the 
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evidence that there was such a custom as the one before 
referred to, that the wharfingers of this port charge but 
a single wharfage in the case of the trans-shipment of the 
cargo of one vessel directly into another without the in- 
tervention of the wharf, and further find that there was 
a contract, either express or implied, between the parties 
for the trans-shipment of the phosphate from the ‘ Trav- 
-eller’ into the ‘Aereola, without anything said as to 
the rate of wharfage to be charged, and that such a cus- 
tom was in their minds, and that this entered into the con- 
tract, that the parties by so contracting and doing so in 
reference to sucli custom, it by implication became a part 
of the contract and the plaintiff thereby waived his legal 
right to charge two wharfages.”’ 

So much of the charge as is above quoted, was ex- 
cepted to, and we think the exception well taken; 
because there is no evidence in the case to sustain the 
assumption that it was the custom of the port, under the 
circumstances, to charge but a single wharfage where the 
cargo is trans-shipped immeciately from one vessel to 
another. There is not asingle witness who testifies to any 
such usage as that referred to in this charge. Even 
Gandry, who intimates something of the sort in his direct 
evidence, states explicitly on his cross-examination, that 
the word “landing” as used among the shippers and 
wharfingers of the port, means taking the cargo out ofa 
vessel, and the word “shipping” putting the cargo into 
a vessel, either with or without the intervention of the 
wharf, and where a cargo is transferred from one vessel 
into another, both lying abreast at the same wharf, there 
is both a “landing” and a “ shipping.” 

There was evidence enough in this case to show that 
this usage or custom was frequently departed from by an 
understanding between the parties, and an attempt was 
made here to supersede the custom by a contract, into 
which the plaintiff refused to enter, and of which refusal 
the defendants were notified, before the trans-shipment in 
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question was entered upon, by the use of the plaintiff's 
wharf for that purpose. The defendants had consumma- 
ted no contract with the plaintiff to the end they had in 
view, even before the purchase of the cargo of the “ Trav- 
eller.” After the party to whom the subject was referred 
for his opinion had given his view of the matter, the de- 
fendants wanted other terms than those which Mr. Gandry, 
to whom the reference was made, thought would be right. 
Their conduct and declarations show plainly that they did 
not consider themselves bound by the opinion of this 
referee; they were, after that opinion was given, insist- 
ing upon terms which they asserted they could get from 
the Central railroad company. The plaintiff promptly 
notified them that he would insist upon his rights, and 
claim all that was allowed him by the law and custom of 
the port for the use to be made of his property; that all 
contracts for alower rate than that allowed by lawand the 
custom of the port, were at an end; thereupon the de- 
fendants insisted upon what they deemed to be their 
right, declined to pay more than one wharfage for the 
transfer of the cargo from one vessel to the other, and 
threatened, after taking advice of counsel, that if the 
transfer was delayed by plaintiff's insisting on double 
wharfage, to hold him responsible for “‘ demurrage.”’ The 
plaintiff insisted throughout the transaction upon his right 
to have double wharfage, and denied his responsibility 
for demurrage. 

The defendants insisted upon their liability for only 
one wharfage, both under the law and upon what they 
claimed to be the custom of the port under the circum- 
stances of this case. 

It is very evident from all the testimony in the case, 
that there was no such universal custom in this particular 
instance as that relied upon by the defendants, none such 
as could make it by implication a part of the contract be- 
tween the parties. See Ocean Steamship Company vs, 
McAlpin, decided at this term. That wharfingers at the 
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port of Savannah, in the keen competition of trade, fre- 
quently made contracts for less rates than those allowed 
either by law or usage, does not make a universal binding 
custom which by implication is presumed to enter into 
the contract and form a part thereof. These are but 
individual habits of dealing. Contracts may be made for 
less rates than those prescribed by custom or law, and in 
that event they would be valid. 48Ga.,601. This court 
in the 37 Ga., 392, held that the court below charged 
right in relation to the custom sought to be set up in 
favor of a private banker or broker, and said “ they were 
not aware of any authority which would make the habits 
of dealing of an individual part of the law of the land.” 
And, e converso, it has been held by this court, that a de- 
viation from a universal custom, in particular instances, 
as in the case now before the court, does not impair or 
destroy its validity as such custom. 64 Ga., 184, 192. 

The charge excepted to submits to the jury questions 
growing out of the alleged custom upon which the de- 
fendants rely ; and also, those growing out of the contracts 
claimed to exist between the parties, when there is no 
evidence in the case to authorize it in either aspect. 

The motion for a new trial was made upon the grounds 
that this charge was erroneous; that the verdict was con- 
trary to law and evidence, and without evidence to sup- 
port it, and from the view we take, it should have been 
granted upon all these grounds. 

Judgment reversed. 


GASSAWAY vs. THE GEORGIA SOUTHERN RAILROAD 
COMPANY. 


[Owing to providential cause, Jackson, Chief Justice, did not preside in this case.] 


Anemployé of a railroad, suing the company for injuries sustained 
by him from the negligent performance of any act in which he par- 
ticipated, has not made a prima facie case for recovery without 


Vv 69—23 
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proving either that he was free from fault himself, or that there was 
negligence on the part of his fellow-servants. Any presumption of 
negligence would apply as well to him as to others participating in 
the common act, and to be benefited by a presumption against 
them, he must rebut it as to himself. 

(a.) Plaintiff, arailroad employé, sued the company for a personal in- 
jury tohimself. The evidence as to the accident was as follows : 
He was at work ona trestle some twenty feet above the ground, lin- 
ing the track, using therefor a “ pinch-bar ” and gauge, to make the 
width uniform. It was near train time, and the boss under whom 
plaintiff worked told himtohurry. Seeing an irregular place in the 
track, which it was necessary for safety to make uniform, plaintiff 
used the “pinch-bar” as a lever to push the track into position, 
resting one end of the bar upon the stringer of the bridge. Failing 
to move the track onthe first and second efforts, plaintiff stooped 
and threw his weight against the short bar which he was using. 
The wood of the stringer on which the bar rested split off, and plain- 
tiff fell to the ground, breaking his leg : 

Held, that a prima facze case was not made out, and a non-suit was 
right. 

November 28, 1882. 


Railroads. Damages. Negligence. Master and Ser- 
vant. Non-Suit. Before Judge UNDERWvOD. Floyd 
Superior Court. March Term, 1882. 


Reported in the decision. 
DABNEY & FOUCHE, for plaintiff in error. 
WRIGHT, MEYERHARDT & WRIGHT, for defendant. 


SPEER, Justice. 


J. M. Gassaway, an employé, brought his action for 
damages against the Georgia Southern Railroad Compa- 
ny, for injuries received while in the service of the 
defendant, without fault on his part, but which injuries 
were the result of the carelessness af defendant, and by 
the wrongful, improper and negligent conduct of one of 
the employés of said company, who had charge of the 
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work of said company at the time said injuries were sus- 
tained. The plaintiff having introduced his evidence and 
closed, counsel for defendant moved the court to non- 
suit said case, on the ground that under the evidence sub- 
mitted by the plaintiff he was not entitled to recover, 
which motion the court sustained, and the plaintiff ex- 
cepted and assigned the same as error. 

The evidence submitted on the part of the plaintiff 
showed that he was an employé of the defendant, and un- 
der said employment, was engaged, with others, in repair- 
ing a bridge on the road of the defendant, over Big Cedar 
Creek, by putting in some new stringers on an abutment 
of the bridge. There wasa lot of stringers 37 feet long 
to putin, and 12 by 14 inches in diameter. Thestringers 
were put in lieuof oldones. Afterthe stringers were put 
in, the plaintiff proceeded to line the track ; had a pinch- 
bar made for the purpose to line the road ; lined the left- 
hand rail first, by sight; the second rail lined by a gauge 
of 5 feet and1 inch; safety to the train required us to 
line to the gauge. “I was lining the track and using the 
bar; was undera boss, who ordered me to be ina hurry; 
it was a few minutes before train was due; we lined the 
joints of the rail and went to the center, half way between 
the ends, lined that, and went to a central point, one- 
fourth from end of bar. There wasakinkin the rail and 
the gauge lacked an inch going down. I struck my bar 
and pushed it; I pushed a second time, it would not go: 
pushed the third time; bar was only 30 incheslong. I 
stooped and put my weight against it, and my hold in the 
stringer gave way and threw me heels over head to the 
ground, about twenty feet, and broke my leg; I was guilty 
of no fault, but using all the caution a man could do un- 


der the circumstances.” 
The above is the substance of the testimony, aside from 


the description of the injury received, suffering and time 
of confinement, etc., on which it is sought to charge 
defendant with negligence in damaging plaintiff. 
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Apply these facts to the rule of law applicable to em- 
ployés who are damaged, and did the court err in non- 
suiting plaintiff's suit on the ground stated ? 

We recognize the rule as to the liability of railroads 
to their employés for injuries sustained to be this: 
“An employé suing the company for injuries sustained 
by him from the negligent performance of any act 
in which he participated, has not made a prima fa- 
cte case for recovery without proving, either that he was 
wholly free from fault himself, or that there was negli- 
gence on the part of his fellow-servants. If he rests on 
the presumption of negligence without actual proof there- 
of, that presumption applies to him with the same force 
as to others who participated in the same act of common 
duty; and to get the benefit of the presumption as applied 
to the others, he must rebut it so far as it applies to him- 
self.” 

From the evidence it appears that the plaintiff was en- 
gaged at work on a trestle some twenty feet above the 
ground—a work of hazard—gauging the track with the use 
of a pinch-bar and gauge, so as to make its width uniform; 
that one of the rails, from some cause, was in a “ kink,” 
and he attempted to move it so as to make it conform to 
the gauge, before it was spiked; that to do this he used 
the pinch-bar as a pry, resting one end on the stringer 
and striving to press out the bar to the proper. width of 
the gauge; that pressing very hard with his shoulder to 
the bar, the wood of the stringer (the fulcrum) on which 
the bar rested, split off or gave way, and he was thrown 
from the trestle to the ground, breaking his leg. It ap- 
pears no one directed either the manner or mode of his 
work; there was no complaint of his tools; the timbers 
were new and of size sufficient, but by his own unusual effort 
and the posture of his body, when the bar slipped from 
its fulcrum he was thrown from the bridge, the victim of 
his own want of proper care and caution. In our opinion 
the evidence leaves the plaintiff's diligence and prudence 
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unvindicated, and fixes no negligence on others, and we see 

no error of the court in sustaining the motion for non-suit. 

56 Ga., 586; 63 /d., 173; 58 /d., 485; 60 /d., 119. 
Judgment affirmed. 


COLQUITT, governor, vs. BOND e¢ al. 


. That the sheriff in charge of a pris ner obtained a blank bond from 
the clerk of the superior court, filled it up, accepted the securities 
and returned the bond to the clerk, did not make it void as a vol- 
untary bond, ‘ 

. That the offence for which bail was taken was described in the bond 
as “assault and attempt to murder,” while the indictment, when 
found, described the offence as being assault with intent to murder, 
did not render the recognizance void as a voluntary bond. 

. Where the bond was taken for the appearance of a prisoner at a 
specified term of court, from day to day, and from term to term, to 
answer to a bill of indictment for the offence of “assault and at- 
tempt to murder (returned by the grand jury of said county as 
true),” the recognizance was not rendered void as a voluntary 
bend because no indictment had been found when it was executed, 
and none was found until the appearance term, it appearing that 
the principal had been committed for the same offence as that for 
which the indictment was found, and that this bond was given and 
a release from custody procured thereunder. To hold the sureties 
discharged was error. 

(a.) Ambiguous words in a bond may be explained by the light of 
surrounding circumstances. 


September 12, 1882. 


Criminal Law. Bonds. Before Judge BROWN. Chero- 
kee Superior Court. February Term, 1882. 


W. W. Holcombe swore out a warrant against Bond, 
charging in his affidavit that the defendant had “ made 
a violent assault upon deponent with attempt to 
murder.” Onthe trial before the magistrate, the defend- 
ant was committed. He at first gave bond, but his sure- 
ties subsequently delivered him to the sheriff. Not de- 
siring to go to jail, he gave to the sheriff the bond set out 
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in the decision. At that time, no indictment had been 
returned against him. An indictment for assault with in- 
tent to murder was returned at the next term of the 
court. Upon his failure to answer the case when called, 
the solicitor general proceeded to forfeit the recognizance. 
The sureties pleaded that the bond did not show that it 
was taken by any one authorized to accept bonds, and 
that no indictment having been returned at the time the 
bond was given, it wasa nullity as to the sureties. 

The case was submitted to the presiding judge without 
a jury. He sustained the plea, and held that the sureties 
were discharged from liability, whereupon the plaintift ex- 
cepted. 


GEORGE F. GOBER, solicitor general, for plaintiff in 


error. 
H. W. NEWMAN; B. F. PAYNE; C. D. PHILLIPS, for 


defendants. 


JACKSON, Chief Justice. 


_ On the issue of the forfeiture by sczve facias of the fol- 
lowing bond against the sureties thereto, submitted by 
consent to the judgment of the court without the inter- 
vention of a jury, judgment was pronounced against the 
state, to which the solicitor general, in the name of the 
state, excepted, and the case is before us-for for review. 

This is the bond : 


“GEORGIA—Cherokee County. 
Know all Men by these Presents: 

That we, W. L. D. Bond, principal, and J. M. McAfee and A. 
B. Coggins, securities, are held and firmly bound unto his excellency, 
Alfred H. Colquitt, governor of said state, and his successors in office, 
in the penal sum of two hundred and fifty dollars, for the true pay- 
ment whereof we bind ourselves, our heirs, executors and administra- 
tors, jointly and severally, firmly by these presents. Signed with our 
hands, sealed with our seals, and dated this 18th day of December, 
1880. 
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The condition of the above obligation is such, that if the above 
bound W. L. D. Bond shall personally be and appear at the superior 
court of said county, to be held on the 4th Monday in February next, 
from day to day, and from term to term, then and there to an- 
swer to a bill of indictment, for the offence of assault with attempt 
to murder, (returned by the grand jury of said county as true) and 
shall not depart thence without the leave of said court, then the above 
obligation to be null and void, else to remain in full force and virtue. 
And the better to secure the payment of this bond, in the event of for- 
feiture, we each, for ourselves and families, and as the head of our 
respective families, renounce and waive all right and benefit of the 
homestead and exemption laws of this state, whether the same be 
guaranteed by constitutional or legislative provisions providing for 
homesteads and exemptions, to the people of Georgia. 

Approved by 

W. L. D. Bonp, (L. S.) 
A. B. Cocens, (L. S.) 
J. M. MCAFEE, (L. S.)” 


The fact is, that no indictment had been returned at 
the date of the bond, but it was found true and returned 
at the term at which the defendant was to appear and 


answer. 

The condition of the bond recites that at that term he is 
to appear, and “ from day to day, and from term to term, 
then and there to answer to a bill of indictment for the 
offence of an assault and attempt to murder (returned by 
the grand jury of said county, as true),” etc. 

Is the bond good as a voluntary bond, and was it 
broken when the defendant failed to appear? 

_ We do not think it void as a voluntary bond because 
the sheriff took it, or the offence described in it is called 
“an assault and attempt to murder,”’ and not an assault 
with intent to murder, which is the statutory name, and 
that set out in the bill of indictment when preferred and 
found. 22 Ga., 417; 4 /6., 331. 

Does the clause in the condition of the bond, in brack- 
ets, as it isin the bond, thus: “ [returned by the grand jury 
of said county],” where none was returned at the date of 
the bond, render it void ? 





354 SUPREME COURT OF GEORGIA. 


Gibson, Son & Co. ws. Hawkins ef a/. 


No bill of indictment of any sort had then been re- 
turned against this defendant. Sothat the bond could not 
refer toany theretofore returned. The words, then, must 
refer to some bill to be thereafter returned, and the time 
when such a charge would be put in shape and acted on 
by the grand jury and returned by them, is the term at 
which the indictment in evidence was returned. So that 
the words in brackets either mean nothing or they mean 
that indictment. If nothing, they are surplusage ; if they 
refer to the indictment put in evidence, the bond is good 
as a voluntary bond, and may be forfeited as such. The 
enclosure of the words in brackets, too, is somewhat sig— 
nificant, making a sort of side-bar explanation of what 
goes before; and reading the words in connection with 
the contract previously made to be and appear at the 
term when the bill was returned, renders the understand— 
ing of the parties pretty clear, if not clearly conclusive, 
that the bill of indictment found at the appearance term 
was that which defendant and sureties agreed that he 
should be presenttoanswer. At all events, under all the 
facts in evidence, the contract means nothing if it does 
not mean an obligation to have defendant present to 
answer the offence when a bill of indictment therefor 
should be found at the time he agreed to be present and 
remain till the case was disposed of. See 4 Ga., 331, 
supra; 62 Ga., 449. 

That the words in brackets may be explained by outside 
facts, and the true contract be ascertained, see 62 Ga., 
702, 705, last paragraph of opinion. 

Judgment reversed. 


GIBSON, SON & Co. vs. HAWKINS ef¢ al. 


[On account of providential cause, JacKsoN, Chief Justice, did not preside in this case.] 


1. One who purchases a negotiable paper held as collateral security 
before due, dona fide and for value, takes it free from the equities 
between the maker andthe payee, and stands upon the same 
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footing as any other innocent purchaser. But any circumstance 
which would place a prudent man on his guard in purchasing nego- 
tiable paper will be sufficient to constitute notice to a purchaser of 
such paper before it is due. 

(a.) Where one takes a note payable to order before due, on the face 
of which are written the words, “To be held as collateral,” such 
words are sufficient to put the purchasee on notice of the existence 
of equities between the parties. 

. A selling agent to whom goods were consigned desired to execute 
a collateral security to his principal to secure to the latter the pay- 
ment of any money received on account of sales, and for that pur- 
pose jointly with another gave to the principal a promissory note. 
In a suit thereon, it appeared that the agent was in default on ac- 
count of such goods $2,800, and to account therefor he showed 
unpaid accounts of purchasers of goods amounting to $1,70%. No 
separate plea was filed by the other maker of the note. The ver- 
dict was against the agent, but in favor of the other maker : 

Held, that this verdict was contrary to evidence. It should have 
been against both defendants. 


November 28, 1882. 


Promissory Notes. Negotiable Instruments. Notice. 


Verdict. Before Judge UNDERWOOD. Floyd Superior 
Court. March Term, 1882. 


Reported in the decision. 
‘DANIEL S. PRINTUP, for plaintiffs in error. 


DABNEY & FOUCHE, for defendants. 
SPEER, Justice. 


John W. Bessman entered into a written agreement on 
the 4th of September, 1877, with John L. Hawkins, one 
of the defendants below to consign liquors to him of dif- 
ferent kinds, to the amount of five thousand dollars, to be 
furnished at his lowest charges, and when sold the amount 
thus charged was to be paid over to Bessman within 
days, or deposited at the bank of Printup, Bro. & Co., on 
account of Bessman; goods were to be sold on commis- 
sion or per cent over and above the prices Bessman 
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put upon the goods, so that the goods were to net Bessman 
the prices he fixedonthem. Said Hawkins further agreed 
to deposit with Printup, Bro. & Co. a collateral security to 
the amount or value of one thousand dollars, to secure the 
payment of any money received on account of said sales. 

In conformity with said agreement Bessman furnished 
the liquors, and Hawkins, on the 26th September, jointly 
with Samuel Hawkins, executed as the collateral stipu- 
lated to be deposited with Printup, Bro. & Co., the fol- 
lowing promissory note: 


“ ROME, GA., September 26, 1877. 
$1000. 


Four months after date, for value received, we promise to pay to the 
order of John W. Bessman, one thousand dollars payable at the bank- 
ing house of Printup, Bro. & Co., and if not punctually paid with 
interest from maturity at eight per cent. per annum, together with all 
expenses of collection including ten per cent. counsel fees on amount 
due, expressly waiving benefit of all the homestead or exemption laws 
of this state as against this debt. 

(Endorsed :) (Signed) JOHN L. HAWKINS, 

Pay to order of SAML. HAWKINS. 
John Gibson, Son & Co. 

J. W. BESSMAN. 
(Written across face of note:) ‘‘ To be held as collateral.” 

John Gibson, Son & Co. brought as endorsees their suit 
against the defendants to recover the amount due on said 
sale. To this suit the defendants jointly pleaded the gen- 
eral issue, and also that “they were not liable to plain- 
tiffs because said note was deposited with Printup, Bro. 
& Co. by virtue of a written agreement, under which J. 
L. Hawkins became the agent of Bessman to sell liquors 
in Rome on account of said Bessman, and said note was 
simply a collateral security to Bessman to secure him the 
payment of any money received by said J. L. Hawkins on 
account of said goods turned over to said Hawkins by 
plaintiff, and they aver the goods of plaintiff sold by de- 
fendant have been fully accounted for, and no money of 
the plaintiff now remains in his hands unaccounted for.” 

Under the evidence submitted and charge, the jury re- 
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turned a verdict for plaintiffs against John L. Hawkins 
for the amount of the note, and in favor of Samuel Haw- 
kins, thecodefendant. The plaintiffs below madea motion 
for new trial as to Samuel Hawkins on various grounds, 
which was overruled and they excepted. 

1. One of the main grounds of error assigned is the 
court allowing the evidence of the written agreement be- 
tween Bessman and Hawkins, as to the terms of consign- 
ment, the collateral, etc., as against these plaintiffs, who 
claimed to be innocent holders for value of this note sued 
upon, and the first question is as to the position held by 
these plaintiffs as to these equities claimed to exist be- 
tween Bessman and the defendants. It is true these 
plaintiffs hold as indorsees, and presumptively received 
the paper before due from Bessman, and if there was no 
circumstance or fact apparent on the paper or otherwise 
to put a prudent man upon his guard in the purchase of 
this paper, they would stand as dona fide holders for value, 
and would be protected against these defences. One 
who purchases a paper held as a collateral security before 
due, dona fide and for value, takes it free from the equities 
between the maker and the payee. He stands upon the 
same footing of any other innocent purchaser. 3d Kelly, 
47; 4 Ga., 144; 2d Kelly, 106; 18 Ga., 650. 

But was there nothing on the face of this paper to excite 
inquiry onthe part of a prudent man? The face of the pa- 
per disclosed the pregnant fact—presumed to have been 
placed there when executed, “To beheld as collateral.” 
There were but two contracting parties to this paper when 
plaintiffs purchased it—Bessman and the defendants. The 
plaintiffs purchased from Bessman with a knowledge 
that he held it and was to continue to hold it as collateral. 
That there was an indebtedness between Bessman and the 
defendants, and this note was given and received as col- 
lateral for that debt. The plaintiffs received it with this 
notice: ‘“ Any circumstance which would place a prudent 
man on his guard in purchasing negotiable paper shall be 
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sufficient to constitute notice to a purchaser of such paper 
before it is due.” Code, §2790. If these plaintiffs had 
notice that this paper was to be held as a collateral, was 
it not their duty to inquire, and failing to do so, can 
they be said to be innocent holders? We think not, but 
they hold subject to all the defences and equities exist- 
ing between Bessman and the defendants. So the judge 
below ruled, and we think, correctly. 

2. What, then, was the defence filed? It was, the note 
was given as a collateral on account of goods turned over 
to John L. Hawkins, and to secure him, Bessman, in the 
payment of any money received by John L. Hawkins for 
said goods, and defendants claimed Hawkins had fully 
accounted for said goods and no money of the plaintiff 
remained in his hands unaccounted for. This was a 
good defence, if sustained by the proof. But the evidence 
shows that in 1879 John L. Hawkins was in default and 
indebted for said goods to the amount of $2,800, and 
to account for this default there was shown accounts due 
and unpaid for said goods sold by John L. Hawkins only 
about $1,700 in amount, and some of those it appears, 
were claimed by the debtors to have been paid. Still, 
there was a balance of over one thousand dollars not ac- 
counted for not embraced in the accounts, and therefore 
must have been received in money, and this collateral was 
pledged to “secure the payment of any money received 
on account of said sales.” 

The jury seem to have determined that John L. Haw- 
kins was in default and found against him, but we cannot 
comprehend how, under the pleadings and evidence, they 
could have discharged Samuel Hawkins. If the whole 
admitted indebtedness of John L. Hawkins was $2,800, 
and he could produce accounts uncollected for only 
$1,700, the conclusion is irresistible that the balance 
due was for money collected and unaccounted for, and for 
this balance, even according to the literal construction 
given by the court below of this contract, which we do 
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not say was correct, there was still a balance in money for 
which both defendants were liable, under the proofs sub- 
mitted, of over $1,000. 

It will be noted Samuel Hawkins filed no plea distinct 
and separate from that of his brother—nothing to place 
him ona different plane of liability from that of John L. 
Hawkins. Conceding, as seems to have been the view 
taken of the case below, that Samuel Hawkins was only 
to be liable for moneys received and not accounted for, 
still we think the evidence shows that there was a balance | 
due besides the accounts in evidence, and this balance 
was presumed to be in money in the absence of any proof 
to the contrary. We are of opinion, therefore, the ver- 
dict in favor of Samuel Hawkins was contrary to the evi- 
dence, and that the court erred in not granting a new 
trial. 

Judgment reversed. 


FINDLEY vs. DEAL. 


A litigant desiring the services of an attorney, gave him the following 
instrument, in consideration of services to be rendered in a pend- 
ing case: “ Received of J. J. Findley and W. F. Findley twenty- 
five dollars in full payment for one black cow, about six years old, 
and one calf now belonging to said cow, about two months old, said 
cow being the cow I bought of Bob Reed. It is agreed by the 
purchasers of the above property and Austin Hughes the signer 
of this receipt, that said Hughes shall retain the property and use 
the same from this date to the first day of October next, at which 
time, should the said Hughes pay to said Findleys twenty-five dol- 
lars, then the property to remain said Hughes’, but if the money 
be not paid that day the property to be delivered up to the said 
Findleys :” 

Held, that this paper was a mortgage, and did not pass title to the prop- 
erty described therein. 

September 19, 1882. 


Mortgage. Title. Before Judge WELLBORN. Hall 
Superior Court. February Term, 1882. 
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Findley brought ¢vover in a justice’s court against Deal 
for a cow and calf. The case was tried beforea jury, who 
found for the defendant. The plaintiff carried the case 
to the superior court by certzorart. On the hearing, the 
court sustained the finding below, and plaintiff excepted. 
The case was based on the contract set out in the decis- 
ion. 


J. M. TOWERY; W. F. FINDLEY, for plaintiff in error. 


H. H. PERRY, for defendant. 
CRAWFORD, Justice. 


The litigation in this case arises upon the following 
contract, and the question is whether it passed the title 
to the property in dispute: 


“ GAINESVILLE, GA., September 10, 1880. 
Received of J. J. Findley and W. F. Findley twenty-five dollars in 
full payment for one black cow, about six years old, and one calf now 
belonging to said cow, about two months old, said cow being the same 
I bougiit of Bob Reed. It isagreed by the purchasers of the above 
property and Austin Hughes, the signer of this receipt, that said 
Hughes shall retain the property and use the same from this date to 
the first day of October next, at which time should the said Hughes 
pay to said Findleys twenty-five dollars, then the property is to remain 
the said Hughes’, but if the money be not paid that day, the property 
to be delivered up to the said Findleys. Witness my hand and seal. 
His 
(SEAL.) AUSTIN (X) HUGHES.” 
mark, 
A. S. CARTER. 


Taking this instrument by itself alone, it is extremely 
doubtful whether it is a bill of sale or a mortgage. The 
first part indicates a bill of sale, and the last a mortgage. 
Received $25.00 in full payment for a cow and calf, de- 
scribing and identifying them, indicates a sale; that the 
maker is to retain the property until the first of October 
following, at which time should he pay $25.00, then the 
property to remain his, indicates a mortgage. 
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Reading it in the light shown on the trial, inclines our 
mind to construe it a mortgage. 

J. J. Findley testified that the contract was made with 
him ; that Hughes desired the services of an attorney to 
represent a case pending in court, and that the services so 
to be rendered was the consideration for the contract; 
he had it executed and turned it over to his son, W. F. 
Findley, who was an attorney. 

Remembering that thecontract was, that Hughes should 
keep the property and use it until the first of October, 
and if at that time he should pay twenty-five dollars, then 
the property was to remain his, it looks to us as though 
the $25.00 for the services was but a debt, and the paper 
but a mortgage to secure its payment. 

When, however, we compare this instrument with that 
construed by this court in the case of Frost vs. Allen, 57th 
Ga., 327, we are constrained to hold that it is but a mort- 
gage. 

In that case, the defendants being indebted to the plain- 
tiff, executed a paper by which they declared that in con- 
sideration of the sum owed, “ we hereby sell, transfer, and 
assign to said Frost the following property to-wit: * * *, 
And it is our intention by this contract, to vest the title 
to said property in said Frost, in consideration of our 
indebtedness to said Frost, and we hereby waive all 
right to a homestead and exemption in and to said prop- 
erty.” It was further agreed between the parties that if 
the makers of the instrument should well and truly pay 
off the debt by the first day of November, 1875, then the 
said Frost was to give the said makers a quit-claim title 
to the property. The court say: “ The instrument in 
question is of an anomalous character, and it is somewhat 
difficult to classify it according to any well settled legal 
definition. In our judgment, it has more of the elements 
of a mortgage than of an absolute conveyance of the 
property named.” 

If, then, an instrument which declares that the makers 
sell, transfer, and assign their property to another, and 
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that it was their intention to vest the title in him only, 
creates a mortgage, then the paper before us, with the 
facts proved, is no more than a mortgage, and the judge 
was right in dismissing the ce? ¢iorart. 

But it is said that the proper test to be applied to set- 
tle the question is, whose loss would it have been if the 
cow and calf had died. We think that in such case, if 
Findley had sued Hughes for $25.00, the amount of the 
fee in his case, and Hughes had pleaded payment, offering 
this paper in evidence, and it had heen rebutted by the 
testimony of the elder Findley as given in upon the trial 
of this case, that he would have reversed his judgment. 
Evidently the object was not to buy the cow and calf, but 
to secure the fee. 

Judgment affirmed. 


ANGIER e al. vs. BREWSTER. 


1. While ordinarily parol testimony is inadmissible to contradict or vary 
the terms of a valid written contract which is plain and unambigu- 
ous on its face, yet if there has been fraud in the execution of the 
instrument so as to make it read differently in a material point from 
what the parties intended, then such fraud may be alleged by plea 
and proved by parol. 

(a.) A plea to a suit on a promissory note alleged that the defendant 
had objected to signing the note with certain stipulations in it; 
that the plaintiffs’ agent agreed to strike out such parts of the note, 
and with his pen made an erasure therein; that defendant, relying 
on such provisions being erased, signed the note, but that in fact 
the agent had erased other words in the note and left the objection- 
able words, thereby defrauding defendant : 

Held that such plea was not demurrable, and could be sustained by 
parol. 

2. The verdict is supported by the evidence. 


November 21, 1882. 


Evidence. Fraud. Contracts. Before Judge STEW- 
ART. Spalding Superior Court. February Term, 1882. 
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Reported in the decision. 


E. W. Beck; LLOYD CLEVELAND; E. A. ANGIER, 
for plaintiffs in error. 


BOYNTON & HAMMOND, for defendant. 


SPEER, Justice. 


This was a suit brought upon a promissory note of 
which the following is a copy: 
$88.00 “SUNNY SIDE, GA., April 20, 1880. 

On or before the fifteenth of October next we or either of us, prom- 
ise to pay N. L. & C, Angier or bearer eighty-eight dollars for twenty 
sacks of commercial manure known as Lion Guano. This commer- 
cial manure is purchased and accepted with warranty by the seller as 
to its effects on crops only as to the analysis and inspection of the 
state inspector of Georgia, as shown by his brand or tag on each and 
every sack. And it isagreed to pay for the same as above provided, 
and not plead failure of consideration. * * * * * This note 
has been read.” [Signed] B. D. BREWSTER.” 

The defendant filed his plea of failure of consideration 
averring said guano was worthless. By amendment he 
further plead: ‘ He told Villard, plaintiffs’ agent, who 
was managing said guano business, that he objected to 
signing such a note as was presented, to-wit, the printed 
note now sued on, and said agent then and there agreed 
to strike out that part of said note commencing at the 
words, ‘‘ This commercial manure,” etc., to and including 
the words, “ failure of consideration of said note,” touch- 
ing the warranty and inspection and analysis and tags, 
and said agent did then and there strike out a portion of 
said note, and defendant, relying on the good faith of said 
agent, supposed and believed that he had stricken out 
said objectionable part of said note, until this suit was 
brought on the note as it now is, and when in fact the 
part stricken out is not the part agreed to be stricken out, 
and defendant was thereby deceived by the fraudulent 
conduct of plaintiffs’ agent.” To this amended plea 


v 69—24 
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plaintiff demurred, which demurrer the court overruled, 
and plaintiff excepted. 

On the trial, under the evidence and charge, the jury 
returned a verdict for the defendant. Plaintiffs made a 
motion for a new trial, on the grounds that the court erred 
in not sustaining the demurrer to defendant’s plea, and 
because the verdict was contrary to law and evidence, 
which motion the court overruled, and plaintiffs excepted. 

We recognize the rule contended for that ordinarily 
parol contemporaneous evidence is inadmissible to 
-contradict or vary the terms of a valid written instru- 
ment when the contract is plain and unambiguous upon 
its face. But that is not the question alone made by this 
plea; if such was the purpose and nothing more was 
averred, then the rule might be invoked. The demurrer 
admits the facts averred in the plea to be true, and if true 
it strikes at the validity of the contract itself. For if, as 
alleged, the defendant was induced by the fraudulent act 
and device of plaintiffs’ agent, who received this note, to 
sign a contract which, on reading, he declined signing, and 
which he alone signed by reason of the fact that said 
agent pretended to strike out the objectionable terms 
therein, when in fact he did not do so, but struck other 
words, then this would be such a fraud in the execution 
of the paper as would render it void in law. In the case 
of Mitchell vs. The Universal Life Insurance Company, 54 
Ga., 289, this court said: “To justify the introduction of 
parol evidence to contradict a written contract on the 
ground of fraud, the fraud charged must be in the execution 
of the contracts.’” Here the fraud charged is in the execu- 
tion of this contract which defendant had before refused to 
sign. These facts the plea alleged, and evidence under it 
was admissible. We understand the rule to be that parol 
evidence would be admissible under a plea alleging fraud 
where the fraud charged is some device or trick, by which 
either stipulations were fraudulently left in a paper which 
it was expressly agreed should be left out, or where it was 





SEPTEMBER TERM, 1882. 


Bates & Company ws. Forsyth, administrator, e¢ a7. 


agreed the stipuftions should be inserted and they were 
fraudulently left out. 52 Ga., 149; 60 Ga., 159, 157, 292, 
546, 614. If the fraudulent act involves the execution of 
the paper so as to make it read differently in a material 
point from what the parties intended, then such a fraud 
may be alleged and sustained by parol proof; and if the 
proof is satisfactory, there can be no recovery had thereon. 
Taking this view of the plea and evidence, if the jury 
should believe it, then a verdict should have been for the 
defendant without reference to the plea of failure of con- 
sideration. 
Judgment affirmed. 


BATES & COMPANY vs. FORSYTH, administrator, ef ad. 


{On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 


1. Where in payment of a debt a debtor assigns to his creditors cer- 
tain 7. fas., stating in the transfer that it is “ without any liability 
on my part whatever, they paying and settling all fees and costs due 
on said 7. /fas.,”’ the creditors would have no right of action based 
on the transfer against the debtor, arising out of a failure to realize 
money on the 7. fas. If they have any right of action at all, it 
would be by reason of false representations or deceit ; and that 
being an action based on a tort, would not be assignable. 

(a.) The transfer of the 7. fas. being to a firm, that one of its mem- 
bers was the real creditor, would not give him the right to bring 
the action in his own name. 

(4.) What one cannot recover himself cannot be recovered by gar- 
nishment against him. 

. Although one may have the right to bring an action for deceit 
against another, the tortfeasor is not subject to garnishment at the 
instance of a creditor of the injured party. Garnishees are required 
to answer as to indebtedness and as to assets or property in hand, 
not as to the torts they may have committed against the defendant 
in the suit. 


November 28, 1882. 


Garnishment. Debtor and Creditor. Actions. Torts. 
Choses in Action. Before Judge UNDERWOOD. Floyd 
Superior Court. March Term, 1882. 
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Reported in the decision. 


A. R. WRIGHT; C. N. FEATHERSTON, for plaintiffs in 
error 


DANIEL S. PRINTUP; C. D. FORSYTH, for defendants. 
SPEER, Justice. 


1. This case having been before this court once, as 
‘reported in 64 Ga., 232, we deem it necessary to treat 
only of the single question made by the record as to 
whether or not the court erred in sustaining the demurrer 
to the amended traverse filed by the plaintiffs below to 
the answer of the garnishee. 

It appears that Bates & Co. brought suit vs. John Har- 
kins in Floyd Superior Court. That on said suit, on 23d 
June, 1875, they sued out a garnishment, which on 28th 
June, 1875, was served on D. R. Mitchell. At the next 
term Mitchell filed an answer denying any indebtedness. 
This answer the plaintiffs traversed generally, and subse- 
quently amended by a special traverse alleging various 
facts, as will appear in the record of the former case. 
The traverses thus filed to the answer were dismissed on 
demurrer, which was excepted to, and by this court the 
judgment below reversed and the case remanded. See 
64 Ga., 232. When the case again was called, plaintiffs: 
further amended their traverse to the answer of the gar- 
nishee, and on demurrer, to said amended traverse the 
court below sustained the demurrer, and plaintiffs ex- 
cepted. 

It appears that Mitchell, the garnishee, was indebted 
to the firm of Colclough, Harkins & Glover, merchants of 
Rome, Georgia, in April, 1871, for merchandise and on that 
day, made payment in part of said indebtedness by 
assigning and transferring to them certain fi. fas. he 
owned, issued from Gordon superior court, which were 
due and collectable; that in said transfer the words, 
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“ without any liability on my part whatever, they paying 
and settling all fees and costs due on said /f. fas.,” ap- 
peared, and the transfer thus made was signed by Mitchell. 
It further appears that the 7. fas. were in the hands of 
Warren Akin, Esq., for collection, and on them he 
collected the sum of $219.00, which he refused to pay 
to the transferees, Colclough, Harkins & Glover, but 
claimed the amount to be due him by Mitchell for fees. 
At the direction of Mitchell, the transferees sued Akin 
for the amount so collected, but failed not only to collect 
the $219.00, but were mulcted in costs, etc., to the amount 
of $28.00. That on the dissolution of the firm it is 
alleged this claim fell to John Harkins as his property, 
and hence it is claimed Mitchell owed Harkins said 
amount, for which he should be held to respond to the 
plaintiffs in the garnishment. The amended traverse, 
stricken on demurrer, alleged “that Mitchell transferred 
said fi. fas. to the firm of Colclough, Harkins & Glover 
and that said firm had refused to accept the same as pay- 
ment of Mitchell’s account, and Harkins had then, with 
the consent of the other members, himself taken the 7. 
Jas. and assumed and paid to the firm Mitchell’s account. 
The firm never owned the f#. fas. nor the claim against 
Mitchell growing out of the same, but the same has always 
in equity belonged to Harkins. The othermembers have 
never, and do not now claim the same, and have given 
Harkins a written acknowledgment to that effect. This 
paper is signed by Colclough & Glover. Further it 
alleged Harkins is insolvent.” 

This garnishment was served on Mitchell on 28th June, 
1875. The main question here is whether, under the facts 
set forth in the amended traverse last filed, Mitchell was 
indebted to Harkins so as to make him, Mitchell, liable 
to plaintiffs as garnishee on their suit against Harkins. 

When the case was in this court before, it was of the 
opinion that the assignment of this chose of action exist- 
ing between the firm of Colclough, Harkins & Glover, 
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and Mitchell, could only be assigned to Harkins in writ- 
ing, in order to convey the indebtedness due to the firm 
by Mitchell to Harkins. To meet this obvious difficulty, 
as there was no assignment by the firm of this claim in 
writing to Harkins, it is by the amendment alleged that 
Harkins was the real creditor of Mitchell. He paid off 
Mitchell’s account, and that Mitchell was due him for 
that cause, and hence in equity the debt was due by 
Mitchell to Harkins. 

When Mitchell paid this account by the transfer of the 
fi. fas., he did so under a special agreement set forth in 
the transfer to the firm, that he was not to be liable in any 
event for the collection of said 7. fas. This transfer con- 
veyed the legai title of the 7. fas. on the terms stated, 
and in no event could they make Mitchell liable for the 
failure to receive the money on the fi. fas. by an action 
ex contractu. There was the stipulation to the contrary in 
their way as set forth in the transfer. 

On this transfer they had barred themselves from re- 
covery, and their only right to recover, as was stated when 
the case was here before, “ must spring from the false rep- 
resentation of Mitchell in respect to the money which was 
in the sheriff's hands to pay the fi. fas.,”’ that isan action of 
deceit, which being a tort, is not assignable, the assigna- 
bility of choses in action being such as arise out of con- 
tract. Code, 2958, 2244. 

This firm having by the assignment the legal title to 
these fi. fas., the false representations might give ‘hem 
an action for deceit against Mitchell, but we do not see 
how Harkins could have maintained such action in his 
own name under this transfer, and if not, Mitchell was 
not due him by any cause of action he could maintain ; 
and hence Mitchell could not be liable on any garnish- 
ment sued out by any creditor of Harkins for any indebt- 
edness he, Harkins, was not entitled to recover. We see 
therefore no error inthe judgment of the court dismissing 
the amended traverse filed by the plaintiffs below to the 
answer of Mitchell, the garnishee. 
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2. But, admit that Harkins had the equity in this in- 
debtedness, and that he could, on that account, have 
maintained his action of deceit against Mitchell onaccount 
of his false representations, we do not see how one who 
is guilty and liable fora tort alone, could be made to re- 
spond for that tort to acreditor of the one claiming to be 
wronged. Garnishees are required to answer as to indebt- 
edness and as to assets.or property in hand, not as to the 
torts they may have committed against the defendant in 
the suit. 


Judgment affirmed. 


CLEGHORN vs. JOHNSON ef al., and vice versa. 


1. After a year’s support has been set apart for the benefit of a widow 
and children, and no objections have been filed, no order of the 
ordinary is necessary to allow a sale of property so set apart and 
the application of the proceeds to the support of the fainily by the 
widow. 

2. Courts have authority to establish lost office papers and amend 
their records by any competent evidence, intrinsic or extrinsic. 

(a.) The usual practice has been to establish lost office papers instan- 
ter on motion and without notice ; but where the lost paper is a part 
of a muniment of title to be used in a suit pending in another tri- 
bunal, and is vitally material to the prosecution or defence of such 
case, the better practice is to give reasonable notice of such pro- 
ceeding to the opposing party. 


September 19, 1882. 


Year's Support. Title. Lost Papers. Before Judge 
WELLBORN. Hall Superior Court. February Term, 
1882. 


Reported in the decision. 
F. M. JOHNSON, for plaintiff in error. 


H. H. PERRY, for defendant. 
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SPEER, Justice. 


Both sides filed bills of exceptions in this case, and by 
consent they are heard here as one. 

T. J. Johnson, the father of plaintiffs below, died intes- 
tate in 1863, leaving a small estate less than $500.00 in 
value, including the land in dispute. He left as his heirs 
at law, his widow and five minor children, one of the latter 
dying a minor and unmarried. 

In 1872 the widow of the intestate applied and had as- 
signed her by appraisers duly appointed by the ordinary of 
the county, as a twelve month’s support for her and her chil- 
dren, the whole estate, including the land in controversy. 
Subsequently in 1872 the widow, to provide a support for 
herself and children, sold the land to plaintiff in error, Z. 
T. Cleghorn, for three hundred dollars, which was used 
for the family. 

On attaining their majority, the children, as heirs at law 
of their father, brought their suit to recover the land thus 
sold, and under the charge and evidence, the jury returned 
a verdict in their favor for four-fifths of the premises in 
dispute. Cleghorn moved for a new trial on the grounds 
as set forth, which was refused, and he excepted. 

The plaintiffs below also excepted and assign error on 
certain rulings of the court as to the admissibility of 
certain evidence admitted by the court below on the trial. 

The main ground of error relied upon by Z. T. Cleg- 
horn was that the court charged the jury “that the 
widow could sell her interest, but could not sell the inter- 
est of her children in the land set apart by the appraisers 
for a twelve month’s support for the widow and children, 
but if the jury believed the children received the benefits, 
they might allow the amount paid for the land to be set 
off against the rents of said place.”” In this instruction 
we think there was error, as was ruled in the case of MWz/- 
ler vs. Monroe, 50 Ga., 567,and also reaffirmed in a more 
recent case of Zabd et al. vs. Collier,68 Ga., 641. 
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In the last cited case this court said, “If the property 
so set apart is not adapted tothe use of the family, it may, 
without the aid of courts or chancellors, be converted and 
made available for the purposes intended. We do not 
understand that, to be enjoyed, further notices, guardians, 
and orders are to be obtained, to change land (already 
given for support) into bread before it is to be allowed. 
To do so, would consume not less than two months, and 
in most cases a longer time, in which time the family 
might come to want.” 

It is true, in the cases just cited, the ordinary approved 
the sale, and in this case there was no express approval. 
Yet the support set apart passed his jurisdiction without 
objection, and when it finally became fixed and deter- 
mined by lapse of time, he is not required to exercise 
further jurisdiction over it, either to approve or disap. 
prove any sale made. We think, therefore, there was 
error in the instructions given by the court to the jury as 
complained of. We also think the court erred in refusing 
to charge the jury as requested, “That it was not neces- 
sary to have an order from the court of ordinary to sell 
land or property set aside for a year’s support, and the 
property may be used as the widow sees fit.” For these 
causes, we are of opinion a new trial should be allowed 
to the defendant below. 

2. The plaintiffs in the case below also filed their bill of 
exceptions, assigning error in the court below in admit- 
ting certain documents purporting to be exemplifications 
from the court of ordinary in evidence, showing the appli- 
cation of the widow and order of the ordinary appointing 
the appraisers to set apart the year’s support, in connec- 
tion with the return of the appraisers making and setting 
apart said support. 

It appears that the application and order appointing 
said appraisers were established copies in said court of or- 
dinary in lieu of the originals lost, and they were objected 
to on the ground “that the order establishing the copies 
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appeared on its face to have been passed without any 
written application and without any notice to plaintiffs 
below, and because there was no authority in the court of 
ordinary to establish such papers by extrinsic evidence.” 

The authority of courts to establish lost office papers 
and amend their records, on motion, by any competent 
evidence, intrinsic and extrinsic, has too often been recog- 
nized by this court to be now questioned. See Code, 
3980; 3 Keely, 121; 47 Ga., 195; 62 Jb., 187; 56 1b., 
592: 57 /b., 249; 61 /b.,680. And the usual practice has 
been to establish these papers instanter and on motion 
without notice. But in a case where the lost record or 
office paper is a part of a muniment or title to be used 
in a suit then pending in another tribunal, as in this case, 
and which is vitally material to the prosecution or defence 
of the case, we hold that on application to establish such lost 
record or office paper in another forum, the better practice 
is for the opposing party to have reasonable notice of such 
a proceeding. Such practice would seem to conform to 
the general principle that one should have an opportunity 
to be heard where his interest, then in issue, is to be 
affected by the proceeding. 

Judgment reversed. 


CARMICHAEL ef al. vs. FOSTER, trustee.* 


1. When assets of an estate have been misapplied, and can be traced 
into the hands of persons affected with notice of the misapplica- 
tion, the trust still attaches to the assets, and equity will aid in re- 
storing them to their legitimate purpose. 

(a.) Where the beneficiaries of a certain estate, through their trustee, 
filed a bill against the executors and certain purchasers under them, 
alleging that the executors had bought lands of the estate at their 


own Sale at a very inadequate price, and had sold a portion thereof 
to purchasers with notice, and praying that the sale be set aside and 


an accounting be had, a prayer could be added by amendment that 


_ 


*See Inman, Swann & Co., vs. Foster trustee, decided at the present term, 
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the amount found tobe due to complainants should be paid, “ that 
complainants have judgment for said sum, and that all of said land 
in possession of said executors or those claiming under them at the 
time the bill was filed, be subject to levy and sale to satisfy said 
judgment.” It was competent for a court of equity to decree the 
amount due complainants, and at the same time determine the 
mode and means of its payment. 

. Creditors, who were charged with notice that an executor bought 
land at his own sale and held a voidable title, and who thereafter 
extended credit to such executor, did not occupy the position of 
innocent creditors who dona fide gave credit on the faith of the title 
of their debtor. 

. The filing of a bill by the beneficiaries of an estate to set aside the 
sale of lands by the executors thereof to themselves, operated as 
notice to the world of the claim of complainants and their assault 
upon the title of the executors, and persons giving credit to one of 
such executors pending this suit, did so subject to the equities of 
the complainants. 

While one simple contract as to the same subject-matter and on no 
new consideration does not destroy another between the same par- 
ties, yet a new consideration is valid if any benefit accrues to him 
who makes the promise, or any injury to him who receives it. 

.) Where a bill had been filed by the beneticiaries of an estate to set 
aside a purchase of the lands thereof by the executors at their own 
sale, and pending such bill certain creditors of one of the execu- 
tors, acting with the debtor, caused the latter to divide up the note 
held by the creditors into smaller notes within the jurisdiction of 
the county court, and so give to the creditors an equal advantage 
with another creditor who had already sued, this was a novation of 
the contract, and the payees of such notes received them subject 
to the equities set up in the bill. 


December 30, 1882. 


Equity. Lzs Pendens. Trusts. Administrators and 
Executors. Before Judge LAWSON. Greene Superior 
Court. March Term, 1882. 


Various judgment creditors of James H. Willis were 
proceeding to enforce their claims against certain land 
held by him, known as part of the “ Dover place,” and F. 
C. Foster, trustee, claimed thé right to enforce a decree 
held by him against Willis e¢ a/., on the land. By agree- 
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ment, the land was sold and the contest was transferred 
to the fund, which was distributed under a money rule. 
The original claimants of the fund were Carmichael, Sto- 
rey & Brother, Cozart & Hogue, and Foster, trustee, and 
to these Inman, Swann & Company were added by order 
of court. 

The history and nature of the claim of Foster, trustee, 
will be found fully set forth in the report of the case of 
Inman, Swann & Company vs. Foster, trustee, decided at the 
present term of court; and areference to that case will 
serve to explain the status both of Foster, trustee, and of 
Inman, Swann & Company. As there set forth, a bill was 
filed originally, praying to set aside the sale of the Dover 
place by the executors of Richard J. Willis to themselves, 
and subsequently, by amendment, praying relief against 
the executors and Inman, Swann & Company, who had 
purchased the interest of one of them. The prayer was 
that the sales of the land be set aside, or that “ your 
honor will grant a decree requiring said executors or other 
persons holding under them who are parties to this bill, 
to pay to complainants their distributive share of the 
proceeds of said land, with interest on the same, at the 
valuation placed upon it by said executors, to-wit, $9,000, 
exclusive of dower, and also their distributive share of 
the proceeds of the sale of the personal property of said 
estate, with interest on the same; that said complainants 
have judgment for such sum against defendants, and that 
all of said land in possession of said executors, or those 
claiming under them, at the time this bill was filed, be sub- 
ject to levy and sale to satisfy said judgment.”” This bill 
was filed February 11, 1876. 

The case was referred to an auditor, to whose report ex- 
ceptions were filed. The jury found the following verdict: 
‘“We, the jury, sustain exceptions I, 2, 3 and 4, and find 
for complainants $6,330.24, and find the land of the estate 
of R. J. Willis subject.” Upon this verdict the following 
decree was entered, November 22, 1879: 
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* * * “Tt is decreed that complainants have judgment 
against defendants for $6,330.24, which is and shall bea 
special lien upon (the Dover tract of land), and that exe- 
cution in favor of complainants issue against said defend- 
ants for said sum of $6,330.24 to be levied on the tract 
of land aforesaid.” 

Under this decree a f. fa. issued and was levied upon 
the Dover place as belonging to the estate of Richard J. 
Willis, deceased. Such was the claim of Foster, trustee. 

Inman, Swann & Co. purchased the interest of Heard, 
one of the executors, in the Dover place, in 1873. The 
deed was made by Heard and his wife, and contained, at 
the conclusion of the description of the property, the 
following clause: “ Being the same land purchased by 
Stephen D. Heard, executor, together with the other ex- 
ecutors of the will of Richard J. Willis, with proceeds of 
sale of certain property of said Richard J. Willis.” In 
1874, 1875 and 1876, Inman, Swann & Co. rented 
to James H. & L. B. Willis, and in 1879 they recovered a 
judgment for the rent due for those years. In 1875 they 
also recovered a judgment for goods furnished to defend- 
ant, Willis, in 1874. 

Storey & Brother claimed the fund in court under sev- 
eral judgments, dated April 7, and August 4, 1879, against 
defendant, J. H. Willis, and others, for supplies. This 
indebtedness, to the amount of $709.00 was contracted 
prior to the filing of the bill of Foster, trustee. 

Cozart & Hogue held a note of James H. Willis prior 
to the filing of the bill of Foster, trustee. In 1879, for 
the purpose of giving Cozart & Hogue equal advantage 
with Storey & Brother, who had already commenced suit 
against him, Willis divided up the note by the former, and 
gave small notes in its stead, in order to give the county 
court jurisdiction, and these small notes having been sued 
to judgment in 1879, furnished the basis of Cozart & 
Hogue’s claim to the fund. 
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Carmichael held several f#. fas. against eiene H. Willis, 
one of them founded on a debt created prior to the filing 
of the bill by Foster, trustee, the others subsequent 
thereto. 

The jury found for Carmichael as to his fi. fa., based on 
a debt priorto February 11, 1876; also in favor of Storey 
& Brother for the amount of their claim arising prior to 
that date ; and in favor of Foster, trustee, against Cozart 
& Hogue and the holders of other f. fas. based on debts 
subsequent to the filing of the bill. The claimants against 
whom this finding operated moved for a new trial (except 
as to Carmichael’s oldest 7. fa. ) on the following grounds: 

(1.) Because the court refused to give in charge the fol- 
lowing written request: ‘Counsel for the creditors con- 
testing with the plaintiff in 7. fa., Foster, request the 
court to charge that the verdict and decree upon which 
the fi. fa. of the said Foster is founded did not rescind 
the purchase by the executors at their own sale; and, 
further, that if said verdict embraced the share of com- 
plainants in the $9,000.00 which the executors paid for 
the Dover tract, such a verdict confirmed as to them the 
purchase of the executors at their own sale, whether said 
purchase was fraudulent or merely voidable. 

(2.) Because the court charged that the effect of the 
verdict and decree in the bill in equity upon which the 
fi. fa. of the said Foster was founded, said bill being 
against Jas. H. Willis, L. B. Willis and Inman, Swann & 
Co., was to establish that the alleged sale of the Dover 
tract of land by the executors to Strain, and from the lat- 
ter to the executors, was fraudulent; that in fact there 
never had been any sale of said tract, and said tract had 
always remained in the estate of the testator, and was 
therefore subject first to pay said 7. fa. of the said Foster 
as against these said movants. 

(3.) Because the court charged that all the 7. fas. of 
of these movants founded on debts created subsequent to 
the filing of the bill in equity were postponed to the 7. fa. 
of Foster aforesaid. 
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(4.) Because the court charged that the jury should find 
against the 7. fa. and distress warrant of Inman, Swann & 
Co., they being parties to the decree in said bill in equity 
and bound by it. 

(5.) Because the court refused to charge the following 
written request: ‘The court is requested to charge that 
the record of the writ of F. C. Foster, trustee, and the 
verdict thereon, without decree therein or with decree 
therein, are not evidence against Inman, Swann & Co.’s 
judgments.” 

(6.) Because the court overruled the motion of counsel 
for movants to rule out as against Inman, Swann & Co., 
the record in the case of F. C. Foster, trustee, against J- 
H.& L. B. Willis, and Inman, Swann & Co., on the ground 
that said record was irrelevant. 

(7.) Because the court charged that if Cozart & Hogue 
had a note of James H. Willis, made and executed before 
the filing of the bill aforesaid, and said note was after said 
filing, by agreement of the parties thereto, divided into 
small notes in order to give jurisdiction to the county 
court of Wilkes county, it being the intention of the said 
James H. Willis, by such division, to give Cozart & 
Hogye equal advantage with Storey & Bro., then suing 
him, and said new notes are the foundation of 7. fas. of 
Cozart & Hogue; then that the said new notes were upon 
a new consideration, and were a novation of the original 
note, and the 7. fas. of Cozart & Hogue are postponed to 
that of Foster aforesaid. 

(8.) Because the verdict is contrary to law and evidence. 


The motion was overruled, and movants excepted. 


Jas. S. Hook; S. F. WEBB; J. C. REED, for plaintiffs 
in error. 


F. C. Foster; J. A. BitLups; H. T. & H. G. LEwiIs, 
for defendants. 
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SPEER, Justice. 


This was a rule to distribute money brought in Greene 
superior court, arising from the sale of certain lands by 
the sheriff of said county. 

Certain fi. fas. in favor of creditors of Jas. H. Willis 
were levied on land, sold as property of J. H. Willis, and 
a fi. fa. in favor of F.C. Foster, as trustee, was likewise 
levied on same land as a part of the assets of the estate 
of R. J. Willis, deceased. By agreement the land was 
sold under these levies and the proceeds brought into 
court, and it was agreed the liens of the several f#. fas. 
should be transferred from the land and attach to the pro- 
ceeds of sale, and that if the lien of the Foster 7. fa. was 
of superior dignity, the proceeds should be appropriated 
to it, otherwise the applications should be according to 
their respective priorities. Under an issue made, the facts 
were submitted to a jury for trial, who, under the charge 
of the court, returned a verdict in favor of certain f. fas. 
in favor of thecreditors of James H. Willis, based upon an 
indebtedness contracted by him prior to 11th February, 
1876, and found after these 7. fas. were paid balance 
should be applied to the Foster f7. fa. The creditors of 
James H. Willis, who were excluded by the verdict, made 
a motion for new trial on certain alleged errors in the 
charge of the court in his instructions to the jury as to 
the distribution of said fund, which were overruled, and 
they excepted. 

The contest arose as to the priority of the liens of the 
fi. fas. of certain creditors of J. H. Wiilis, who had sued 
and obtained judgments against him, and a decree ren- 
dered in chancery in favor of Foster, as trustee, for 
certain devisees under the will of Richard J. Willis, de- 
ceased. 

It appears that tie will filed by Foster, as trustee, on 
11th July, 1876, was against the two surviving executors 
of Richard J. Willis, J. H. Willis being one, and Inman, 
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Swann & Co., for the purpose of vacating and setting- 
aside a sale of the lands had at the executors sale, and at 
which sale the executors became the purchasers at a price 
greatly underits value. On the trial of the bill, etc., a 
verdict was had for complainants for the sum of $6, 333.- 
24, and also finding the land of the estate of Richard J. 
Willis subject thereto. Upon this verdict a decree was 
rendered directing execution to issue in favor of complain- 
ants to belevied of said tract of land. 

Under the proofs submitted on the trial of this rule, 
the court charged: 

(1.) That the effect of the decree was to declare the sale 
of the lands by theexecutors to themselves, to be fraud- 
ulent and void, that the title remained in the estate, and 
the land was subject to pay the 7. fa. of Foster, trustee. 

(2.) That the 7. fas. of the creditors of James H. Wil- 
lis, founded on debts created subsequent to the filing of 
complainant’s bill (11th February, 1876,) were to be post- 
poned to the 7. fa. of Foster. 

(3.) That the 7. fa. and distress warrant of Inman, 
Swann‘& Co. were not entitled to be paid out of the fund, 
because they were parties to the bill and decree and were 
bound by it. 

(4.) That if Cozart & Hogue, creditors of J. H. Willis, 
had a note against him prior to the filing of the bill, and 
after this the parties to said note by agreement divi- 
ded said note into small notes, in order to give jurisdiction 
to the county court, the intention being by such division 
to give Cozart & Hogue equal advantage with Story, then 
suing J. H. Willis, and said note so divided are the foun- 
dation of the fz. fas. of Cozart & Hogue, then the notes 
thus divided were upon a new consideration, and were 
a novation of the original note, and the fz. fas. of Cozart 
& Hogue were postponed to that of Foster. 

1. The point most earnestly pressed before this court 
against the charge of the court in the first ground of the 
motion for new trial, was that the defendant in error, by 

v 69—25 
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his bill, had but two courses to adopt in asserting the 
rights of his cestuts gue trust—either to seek to vacate the 
sale and put the title again in the estate of testator, or if 
he sought a decree in money, to affirm the sale, and take 
the proceeds by amoney decree. And as the plaintiffs in 
-error claim that complainant below sought and obtained 
a money decree, that this affirmed the sale by the execu- 
tors, the title passed from the estate, vested in James H. 
Willis, and the fund in hand should be paid to his credit- 
ors according to the priority of liens against him. 

While it is true, that under the bill of defendant in 
error as filed, and the prayer thereof, an accounting is 
prayed for and also adecree setting aside said sale, can- 
celing deeds, etc., yet, by an amendment to said paper, “a 
decree is also sought requiring said executors or persons 
holding under them, who are parties to the bill, to pay 
complainants their distributive share of the proceeds of 
said land, with interest, at the valuation of $9,000.00, and 
that complainants have judgment for said sum, and that 
_all of said land in possession of said executors, or those 
claiming under them at the time the bill was filed, be 
subject to levy and sale to satisfy said judgment.” 

“It is a clearly established principle in equity jurispru- 
dence, that whenever the trustee has been guilty of a 
‘breach of the trust and has transfered the property by 
_ sale or otherwise, to any third person, the cestut que trusts 
‘ has full right to follow such property into the hands of 
such third person, unless he stands in the position of a 
bona fide purchaser for value without notice.” 3 How- 
ard Rep. (U. S.) 401; 51 Ga., 181. The same principle 
is recognized in the Code 3152, which provides ‘‘ when 
assets are misapplied and can be traced in the hands of 
the person affected with notice of the misapplication, the 
trust still attaches to the assets, and equity will aid in 
restoring them to their legitimate purpose.” Here the 
court charged that the effect of this verdict and decree 
was to declare the sale of said lands fraudulent, and that 





SEPTEMBER TERM, 1882. 383 


Carmichael ef a/. vs. Foster, trustee. 


James H. Willis and Inman, Swann & Co. had purchased 
the lands of the estate affected with notice of this fraud- 
ulent sale and misapplication of the assets, and hence the 
trust in favor of these complainants still attached to those 
assets and they should be subject to this judgment. 

The mere fact that complainants, in the accounting 
sought in connection with their pursuit of these assets, 
recovered a verdict in money to be paid out of these 
assets, cannot affect the principle involved. It was em- 
inently proper, under the pleadings for an account, that 
equity should decree the amount due simultaneously 
with the mode and means of its payment. We-can see, 
therefore, no error in the court refusing to charge as 
complained of, or in charging as set forthin the record. 

2. Nor do we find any error in the court holding that 
Inman, Swann & Co. were not entitled to participate in 
the distribution of this fund. They were, under the rec- 
ord, charged with notice that the title to these lands was 
voidable in J. H. Willis, and with such notice they did 
not occupy the position of innocent creditors, who dona 
fide gave credit on the faith of the title he held. This 
notice. came to them in 1873, and the credit they ex- 
tended to J. H. Willis was after that period. 

3. Neither was there error in admitting the record 
between F. C. Foster, trustee for these complainants. vs. 
J. H. Willis e¢ al. in evidence on the trial of this issue. 

The court instructed the jury that all the /. fas. 
founded on defendants created subsequently to the filing 
of complainant’s bill should be postponed to the 7. fain 
favor of Fosteras trustee. This ruling was in full har- 
mony with the one that excluded the judgments of 
Inman, Swann & Co., from participation. Whenever 
complainants filed their bill, this ‘22s pendens’’ was notice 
to all the world of the claim of these complainants and 
their assault upon the title of J. H. Willis, and any one 
who gave credit with such notice, gave it of course sub- 
ject to the equities of the complainants. 1 Johns. Ch. 
Rep. 576; 35 Ga., 213; 53 Ga., 118. 





SUPREME COURT OF GEORGIA. 


Carmichael e¢ a/. vs. Foster, trustee. 


It isclaimed also that the court erred in instructing the 
jury that Cozart & Hogue were not entitled to partici- 
pate in this fund before Foster, if they believed from the 
evidence that since the filing of the bill their notes 
upon which their 7. fas. were obtained, by agreement be- 
tween the parties, were received by dividing their original 
debt into small notes in order to give the county court 
jurisdiction to entertain suit thereon, if it were the inten- 
tion in so dividing, to give Cozart & Hogue equal ad- 
vantage with Story, whose notes were then in suit—that 
said notes, so divided, were upon a new consideration, 
and were a novation of the original debt due by Willis to 
Cozant & Hogue. 

One simple contract as tothe same matter, and on no 
new consideration, does not destroy another between the 
same parties. Code, 2724. 

Was there a new consideration entering into these new 
notes taken in lieu of the original debt ? 

“ A consideration is valid if any benefit accrues to him 
who makes the promise, or any injury to him who receives 
the promise.” The obvious purpose here, on the part of 
the promissor, was to give Cozart & Hogue, not only an 
equal chance with Story, but also a priority of lien over 
these complainants to be paid out of this property. It 
was to pay his debts out of this property rather than to 
pay complainants out of the assets of the estate, and 
hence it clearly was to his benefit that they should have 
prior liens to reap such a result. The decree complain- 
ants were seeking was to subject this property as trust 
assets in the hands of the trustee, but, if, in dividing 
these notes, Cozart & Hogue were to secure a prior lien 
and be paid first out of the assets, of course it was a ben- 
efit to Willis to divide the debt, and hence this new con- 
sideration entering into it made it a new contract, and 
we find no error in the court holding its lien should be 
postponed to the lien of Foster, trustee. 

Judgment affirmed. 
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INMAN, SWANN & COMPANY vs. FOSTER, trustee.* 


1. Many of the questions made in this record have been considered 
and adjudicated by the court when this case was here before. 

2. Three executors caused the land of their testator to be put up at 
executors’ sale and bid in for them at three thousand dollars. A 
conveyance was made to the bidder, who, on the same day, con- 
veyed to the executors as individuals. No money was passed. 
Subsequently one of the executors sold his interest ; the deed from 
him to his purchaser contained the following clause, (after describ- 
ing the lands by metes and bounds) : “ Being the same land pur- 
chased by the said Stephen D. Heard (the grantor) together with 
the other executors of the will of Richard J. Willis, with proceeds 
of the sale of certain property of the estate of said Richard J. 
Willis :” 

Held, that the purchasers took with notice of the misapplication of the 
funds of the estate, and the property could be pursued iato their 
hands by the beneficiaries under the will. 

. One of the three executors being the testamentary trustee of certain 
legatees of the estate, after the purchase by the executors and the 
consequent assumption by each of a liability for his proportion of 
the purchase money, the other two could not discharge themselves 
or bind the cestuz gue trusts by a settlement with the testamentary 
trustee by turning over to him his own debt and taking his re- 
ceipt for that amount as paid for such beneficiaries. 


December 30, 1882. 


Equity. Trusts. Title. Notice. Administrators and 
Executors. Before Judge LAWSON. Greene Superior 
Court. March Term, 1882. 


This case was before the Supreme Court on a former oc- 
casion, and will be found fully reported in 65 Ga., page 
82. 

To the report there contained it is necessary to add 
only a brief statement, to elucidate the new issues made 
on the present trial. 

Complainants, who were the wife and children of John 
T. Willis, filed their bill originally against L. B. Willis 


*See Carmichael ef a7. vs, Foster, trustee, decided at the present term. 
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and J. H. Willis, alleging, in brief, as follows: R. J. Wil- 
lis died testate in October, 1866, leaving a plantation, 
stock, etc., and designating defendants as his executors; 
and they qualified as such. By the will the executors 
were directed to sell all of the property of the trust es- 
tate, and one-sixth of the proceeds, after paying debts, 
was to be paid-to L. B. Willis, as testamentary trus- 
tee for the wife and children of John T. Willis; and such 
testamentary trustee was to pay over to each child, upon 
arriving at age, his or her share, reserving a sufficiency 
for the wife. Defendants refused to comply with the 
provisions of the will, and appropriated the assets of the 
estate. They sold the personalty in 1867, and bought in 
most of it. On October 3, 1867, the plantation was sold 
at public outcry by the executors, subject to the dower 
of testator’s widow. By agreement between the execu- 
tors, it was bid in for them by one Strain, at $3,000.00. 
Its actual value was $20,000.00, and annual rental $2,000. 
On the same day the executors conveyed to Strain, 
and he at once conveyed to them individually. No 
money passed, and there was no change of possession. 
After this the defendants claimed the property individu- 
ally, and Heard conveyed away his one-third in fraud of 
complainants. Heard died insolvent in 1875, and there 
has been no administration on his estate. J. H. ard L. B. 
Willis are insolvent, and the latter has made no return as 
trustee forcomplainants. The prayer was for discovery, ac- 
count and settlement, cancellation of deed, etc. 

By amendments, the following facts, in brief, were 
alleged: L. B. Willis, as trustee for complainants, receipted 
tothe other executors for complainants’ interest, but 
this receipt was false, no actual payment to him as 
trustee having been made. The executors were granted 
a discharge by the ordinary ex parte and illegally. In- 
man, Swann & Co. bought from Heard with notice, actual 
or constructive, of the nature of the title. The prayer 
under the amendments was that the executors and those 
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holding under them, be required to pay to complainants 
their distributive share of the proceeds of the land, plac. 
ing its value at nine thousand dollars—the valuation placed 
upon it by the executors,—also, their distributive share 
of the proceeds of the personalty, and that judgment be 
rendered for complainants, and that all of the land be 
subject thereto. 

Foster succeeded to the trusteeship, and therefore be- 
came a party complainant. 

The answer was, in brief, as follows: Admits death of 
R. J. Willis, the will, the legacy to coimplainants and 
qualification of defendants as executors. Denies confed- 
eration, fraud, etc., and alleges that everything that was 
done was for the benefit of the estate. Defendants paid 
to L. B. Willis, trustee for complainants, specific legacies 
amounting to $4,340.00, as appears by returns and charges 
to him on proper record. The personalty was sold in 1867, 
at full value, and the sale was ratified by decree of the 
court in 1870. The land was sold in 1867, after sixty 
days’ advertisement in three newspapers, to Strain for 
$3,000.00. This was not anominal price, nor was it bidin by 
Strain so that they could obtain it below its value. To 
the surprise of the executors, notice of claim of dower 
was given, and, thereupon, for the benefit of the estate, 
they procured Strain to make it bring its highest value 
by bidding it in. In effect, they bought it ; and accounted 
for it at $9,000.00. Complainants’ trustees received more 
than their share of the proceeds of the land at its highest 
market value. Its value was not $20,000.00, nor was its 
rental $2,000.00. 

The evidence was somewhat conflicting. It is necessa- 
ry tostate only two points contained therein: First, that 
the deed from Heard to Inman, Swann & Co., made in 
1873, conveying a one-third interest in the plantation, 
stock, implements, etc., in describing the land, contained 
the following clause: “ Being the same land purchased by 
Stephen D. Heard, executor, together with the other exec- 
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utors of the will of Richard J. Willis, with proceeds of 
sale of certain property of the estate of said Richard J. 
Willis ;’’ and, second, that L. B. Willis testified that he 
was indebted to the estate about $8,000.00 for property 
bought by him; that no money passed, but he canceled 
his indebtedness by receipting as trustee. 

The case was tried on exceptions to an auditor’s report. 
The jury found in favor of certain exceptions, and ren- 
dered a verdict for complainants for $1,500.00 prin- 
cipal, with interest, to be made out of the land. De- 
fendants moved fora new trial which was refused, and 
they excepted. 


jas. S.& E. B. Hook; H. T. & H. G. LEwis; S. F. 
WEBB; JOHN C. REED, for plaintiffs in error. 


F. C, FOSTER; J. A. BILLUPS, for defendant. 


SPEER, Justice. 


Many of the questions made in this record have been 
considered and adjudicated by this court when this cause 
was here before, and found reported in the case of W2//ts 
et alit vs. Foster, trustee, 65 Ga., 82. The case being be- 
tween the same parties, the questions then decided are 
“res adjudiwata,” and are not subject to review by this 
court. 


The bill was filed for account and settlement, and to 
vacate a sale made by executors who were the purchasers 
at their own sale. By an amendment the complainants 
proposed to recover their proportion of the proceeds of 
said sale at a price agreed upon as devisees under the suit of 
their grandfather. The bill, answer, etc.,were reported upon 
by an auditor to whom the cause was referred, and on 
the trial of certain exceptions made by the complainant 
to the auditor's report by ajury, the exceptions were sus- 
tained and a decree was had in money and subjecting the 
lands purchased by these plaintiffs in error. Ona review 
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of the case before this court a judgment of affirmance 
was had sustaining the decree as to the executors, but re- 
versed as to these plaintiffs in error, because the verdict 
against them was excessive under the proof, the same 
including the personalty, for which they were not liable. 

When the cause was heard again a trial was had upon 
the auditor's report, upon the same exceptions as against 
these plaintiffs in error,and a recovery had against them, 
and their motion for new trial being refused, they bring 
the case here for review. So that upon the trial of the 
same cause, with the same pleadings and evidence, it nec- 
essarily follows that many of the questions here for re- 
view have already been settled. The liability of the two 
surviving executors was made a finality in the other judg- 
ment, and the only question is whether this recovery 
against these plaintiffs in error is warranted by the law 
and facts of the case. All objections to the sufficiency of 
the exceptions and the liability of the executors we re- 
gard as settled, and the same ruling applies to all those 
questions which are identical in the two triais, save and 
except the question as to the liability of these plaintiffs 
in error under the law and facts. 

It is insisted by plaintiffs in error since the amendment 
to the complainants’ bill in which they abandon the prayer 
to set aside the sale and purchase of the land by the ex- 
ecutors, that this validates and affirms the sale, perfects 
their title, holding as they do under the executors, and 
hence as against them no recovery can be had. This 
amendment was had and considered by this court when 
the cause was here before, and such was not then the rul- 
ingof the court. Inreviewing this cause heretofore upon 
these pleadings and evidence, the court said if Inman, 
Swann & Co. had notice of this illegal and fraudulent con- 
duct of the executors, and confederated with them in 
misapplying these trust funds, they would be liable to the 
extent of the interest the complainants had in these lands. 

What notice does the evidence show these plaintiffs in 
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error had as to the misconduct of these executors. They 
purchased of Heard, one of these executors, an undivided 
one-third interest in these lands in 1873, and in the deed 
they received from Heard and wife on said purchase, in 
describing the land, it is recited, ‘‘the same land pur- 
chased by the said Stephen D. Heard, executor, together 
with the other executors of the will of Richard J. Willis, 
with proceeds of sale of certain property of the estate 
of said Richard J. Willis.” 

Here, then, is notice of avoidable sale, under which 
Heard held title, and still further, that at this voidable sale 
they paid for the land ‘with proceeds of sale of certain 
property of the estate;’’ and this notice is in the title 
deed under which plaintiffs in error seek shelter. 

If these recitals be true, it certainly cannot be denied 
that the sale is voidable and the payment a clear misap- 
plication of the trust funds in their hands. If the recitals 
in this deed be true, and they are true as to these plaintiffs 
in error, can they claim to have teceived a title untainted 
with the maladministration of these trustees ? 

The sale was voidable in equity under the proofs, but 
if they used the assets of the estate to pay for it, the 
title that passed to them was but a trust for these de- 
visees and plaintiffs in error, with notice, stood toward 
these complainants in the same relation. The rule is, 
“all persons aiding and assisting trustees of any charac- 
ter with a knowledge of their misconduct, are directly ac- 
countable to the person injured.” Code, $3157. 

When these plaintiffs in error with knowledge, then, that 
the title held by Heard rested upon a voidable sale and 
was paid for with trust funds in his hands devised to 
others in breach of his duty as trustee, and they join him 
in a further misapplication by buying the land in consid- 
eration of an individual debt due them by Heard, are 
they not aiding and assisting this trustee in the misappli- 
cation of these funds? 

Moreover, when assets are misapplied and can be traced 
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into the hands of persons affected with notice of the mis- 
application, the trust attaches still to the assets, and equity 
will aid in restoring them to their legitimate purpose. 
Code, $3152. 

But it is insisted that these complainants should not 
recover, since their testamentary trustee had a settlement 
with his co-executors and gave a receipt in full for the 
distributive portion of complainants. To give a receipt 
is one thing, but to receive the distributive share is quite 
another. In pursuance of this arrangement to purchase 
this land at their own sale, each of these executors 
became liable to pay for his proportion of the purchase 
to the estate. If the co-executors saw fit to credit L. 
B. Willis individually for his purchase, it was at their own 
risk; but certainly they cannot discharge their trust by 
turning over to a testamentary trustee debts due by him 
individually to themselves individually and taking his re- 
ceipt, and claim such a settlement binds the beneficiaries. 
When they settle legally, they must turn over the effects 
belonging to the cestuzs que trust, or money in lieu thereof, 
or solvent notes well secured, on third parties, if the estate 
of the cestuzs que trust has passed into such paper by due 
course of administration. 61 Ga.,138. Their duty under 
this will was to settle in money with these devisees through 
their trustee, and not in a debt due by him of doubtful 
solvency. But it is insisted that these complainants have 
recovered a larger sum than they were entitled to under 
the evidence, in plaintiffs in error not receiving credit 
for $250.00 which these beneficiaries had received of the 
executors. It is tobe presumed, as their recovery against 
the executors was both for the realty and personalty, that 
the executors received credit for any amounts paid out 
by them for said beneficiaries in the litigation against 
them. 

If these plaintiffs in error are liable at all to these com- 
plainants, they are to the extent that they aided or as- 
sisted in misapplying the trust funds in the hands of these 
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executors. They hold this fund as trustees for these de. 
visees, and to the extent of its value they must account. 
When they have accounted to the extent of their liability, 
their accountability ceases. We therefore conclude that 
these plaintiffs in error were made liable not only upon 
the ground that they had notice of this voidable sale, but 
because they also had notice that the assets of this trust 
estate entered into the purchase of this land to which 
they afterwards received a title, and as a consequence the 
equity of these devisees attached to this land to the ex- 
tent of its value, and it was proper it should be restored 
to its legitimate purpose, that is tothe payment of these 
devisees under the will. 
Judgment affirmed. 


LAMAR vs. JENNINGS. 


Where a husband has separated from his wife, whose conduct is 
blameless, until provision is made for her support voluntarily or by 
decree or order of court, the husband is liable to one who furnishes 
her with board, clothing and necessaries. But one so furnishing 
her stands on the same plane as any other creditor of the husband, 
and has no lien which he can assert on property of the husband 
sold toa dona fide purchaser for value before his claim has been 
reduced to judgment. Section 1721 ofthe Code restricts the alien- 
ation of property by the husband after separation, for the purpose 
of securing alimony to the wife when sought by her, and does not 
operate in favor of third parties. 

(a.) This restriction upon the free alienation of property by the owner 
is contrary to public policy, and will not be extended by construc- 


tion beyond the plain intent and meaning of the law. 
December 12, 1882. 


Husband and Wife. Alimony. Title. Liens. Be- 
fore Judge SNEAD. Richmond Superior Court. Octo- 
ber Term, 1881. 


A fi. fa. in favor of Lamar vs. Blair, was levied on cer- 
tain land, which was claimed by Mrs. Sarak Jennings. 
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The case was tried upon an agreed statement of facts, 
which was, in brief, as follows: 

In 1859, Blair was married to Melinda Lamar, the 
daughter of plaintiff, and deserted her in 1871. She 
thereupon returned to her father with whom she has since 
lived. In 1872 Lamar brought suit against Blair for board 
furnished his wife, and in 1875 recovered a judgment 
which was paid by Blair. During that year, Blair became 
possessed by inheritance of the land now levied on. In 
1877 Lamar again sued for board and necessaries fur- 
nished to Mrs. Blair, and recovered judgment in July of 
that year. Prior to the recovery of judgment, Blair sold 
the land to Jennings, who died, and his widow the pres- 
ent claimant, succeeded him by inheritance. 

By agreement these facts were submitted to the court 
for the purpose of allowing him to apply the law appli- 
cable thereto, and direct a finding of the jury accordingly. 
The court directed a tinding for the claimant, holding that 
section 1721 of the Code did not apply to this case, and 
that section 1749 created a liability for the board and 
maintenance of the wife, but did not affect the property 
conveyed, not having been reduced to judgment before 
the conveyance. To this ruling plaintiff excepted. 


F. H. MILLER; W. K. MILLER, for plaintiff in error. 
FOSTER & LAMAR, by brief, for defendant. 


SPEER, Justice. 


The question presented by this record for review is, 
whether the property of the husband is so affected by the 
fact of separation from the wife that a dona fide purchaser 
for full value cannot acquire title against a judgment of 
the wife’s father for board and necessaries of the wife dur- 
ing such separation; such purchase being prior to the 
judgment and there being neither libel for divcrce nor ap- 
plication for alimony by the wife pending. The court 
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below held that. section 1721 of the Code was a part of 
the divorce law of the state, and had no application tothe 
case made by the agreed statement of facts, and would not 
be extended beyond the provisions of the statute. Sec- 
tion 1721 of the Code declares: ‘ After a separation, no 
transfer by the husband of any of the property, except 
bona fide in payment of pre-existing debts, shall pass the 
title so as to avoid the vesting thereof according to the 
final verdict of the jury in the cause.” 

The purpose of this section clearly was to guard and 
secure alimony to a wife, after separation, out of the estate 
of her husband by imposing restrictions upon its aliena- 
tion unless in payment dona fide of a pre-existing debt. 

As against both husband and wife existing creditors at 
the time of separation have equities higher than either. 
But next to these the law intervenes to protect the wife. 
But the law, to give this protection, must be invoked. A 
mere naked legal right avails nothing unless asserted by 
proper proceedings. What is the protection here tendered 
to the wife, after separation? She must act and claim 
this preference, either by suit for divorce or claim for ali- 
mony. ‘The restriction imposed is that such alienation by 
the husband (except dona fide and in payment of a pre- 
existing debt) shall not pass the title “so as to avoid the 
vesting thereof according to the final verdict of the jury 
in the cause.” She has this claim to her alimony supe- 
rior to the title of a dona fide vendee whenever the jury who 
investigates her claim and her conduct vests the title in 
her by a final verdict in the cause. But if she never as- 
serts this, her prior right and equity, it remains in abeyance, 
and the vendee of the husband holds against all others 
where he has bought of the husband dona fide and before 
judgment of other creditors. This, it will be observed, is 
not a contest between the wife claiming her alimony in 
her own right under a final verdict and judgment and a 
vendee buying after separation. 

It is true, unless provision is made voluntarily or by 
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decree, the husband who has separated from his wife is 
liable to one who furnishes her with board, clothing and 
necessaries, where her conduct is blameless. Code, §1749. 
But it will be observed this section declares simply this 
liability ; it gives to such creditor no preferred claim upon 
the husband’s estate, and imposes no restraint upon the 
husband in the alienation of his estate as to such debt, if 
made dona fide and for value. On the other hand, he 
stands as any other creditor of the husband, and can avail 
himself alone of like remedies to collect his debt. 

Such, in our judgment, is the position of the plaintiff 
in error; when his daughter was abandoned by her hus- 
band, he received her and provided for her, an act both 
of justice and humanity, no doubt, to her; part of her ex- 
penses has been paid; but when he seeks to condemn 
property of the husband that, according to the record, 
was alienated by him dona fide and for value before judg- 
ment, he must faitas any other creditor would under like 
circumstances, 

This restriction upon the free and unrestricted aliena- 
tion of prpoperty by the owner is contrary to public pol- 
icy, and we cannot extend it by construction beyond the 
plain intent and meaning of the law. This wife rested 
uncomplainingly under this desertion by the husband, so 
far as the record shows, through a series of many years 
She filed no suit for divorce or made no application for 
alimony. Had she done so and secured a judgment 
either in money or property, her title would have vested 
superior to that of the vendee who bought after the sep- 
aration bona fide and for value. But the law gives no 
such advantage to one who supplies her food and cloth- 
ing, and we cannot by construction give such effect to the 
Code, however equitable and just may be the claim of the 
plaintiff in error. 

Authorities cited by plaintiff in error: Code, §§1758, 
1736; 3d Hurlstone & N., 261 ; Code, §$1749, 1736, 1757, 
1758, 1721; 44 Ga., 437; 52 1b., 394; 65 16., 193; 23 1é., 
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401; 55 /b., 215; 60 Jb., 357; 65 1b, 461; 44 1b, 447; 
65 /b., 193; /b., 676; 59 1b., 72, 256; 6 /b., 166. 

By defendant in error: 52 Ga., 389-93! 44 Ga., 437; 
62 /b., 427; 58 /b., 86; 59 10., 613; Code, 1721; Jb., 1749; 


52 Ga., 394. 
Judgment affirmed. 


GILBERT vs. THE SAVANNAH, GRIFFIN AND NORTH 
ALABAMA RAILROAD. 


On account of providential cause, Jackson, Chief Justice, did not preside in this case. | 


1. The charge in this case was founded on the evidence. 

2. The general rule is, that in the absence of constitutional or legisla- 
tive provision, where the grantees of a franchise have not exceeded 
the power conferred upon them and are not chargeable with want of 
due care, no claim can be maintained for any damage resulting 
from their acts. 

(a.) The assessment of compensation for land taken for a railway 
covers all damages, whether foreseen or not, which result from a 

proper construction of the road. 

3. Where a corporation, either by donation or compulsory purchase, 
enters upon a right of way and proceeds under its charter to con- 
struct its road, it should exercise due care and skillin its work and 
have a proper regard for the interests of others, and if it does not 
use such care, it will be liable for the consequences. 

(a.) Suitable bridges and culverts, to convey water across the rail- 
way at or near the place where it naturally flows, are necessary for 
the proper construction of the road, except when they cannot be 
made, or where the expense of making them is greatly dispro- 
portioned to the interests to be preserved by them. 7 

(.) If a railroad, under a grant of right of way, constructs its road 
with prudence and care, it will not be liable to the grantor for 
injuries incident to such construction, but if it acts without care and 
skill, and by reason of failure to build necessary and proper culverts, 
surface water is turned out of its usual and natural channel and 
emptied upon the lands of the grantor, it will be liable to him or 
those holding under him, for damages resulting therefrom. 

4. Against such actual damages the railroad cannot set off such inci- 
dental benefits to the grantor as might arise from the construction 
of the road over his land. 


November 28, 1882, 
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Railroads. Damages. Negligence. Before OSCAR 
REESE, Esq., Judge pro hac vice. Carroll Superior Court. 
April Term, 1882. 


Reported in the decision. 


C. P. Gorpon; G. W. AUSTIN, by brief, for plaintiff 
in error. 


No appearance for defendant. 


SFEER, Justice. 


This was an action of trespass for damages done to 
plaintiff's land by reason of the construction of an em- 
bankment by defendant in the building of its road, by 
reason of which certain rain water falling was directed 
from its natural and ordinary channel, and thrown on the 
land of plaintiff, resulting in the washing away of plain- 
tiff’s soil, cutting said land into ditches and rendering it 
unfit for cultivation, to the damage of plaintiff five hun- 
dred dollars. 

Under the evidence and charge of the court, the jury 
returned a verdict for the defendant. A motion fora new 
trial was made, which was overruled, and plaintiff ex- 
cepted. 

The errors assigned are on certain instructions given to 
the jury. | 

1. The court charged, that if the plaintiff inherited 
said land alleged to be damaged from her husband, then 
she holds under him, and would not be entitled to recover 
if he could not, and, “if you believe, from the evidence, 
that the embankment was made by defendant prior to 
the death of plaintiff's husband, which embankment 
caused the damage by directing the water from it natural 
channel or course, since his death, the fact of his death 
would not alter or affect the rights of the parties, but the 

v 69—26 
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rights of both would be the same,” there being no evi- 
dence to warrant said charge. 

The son of plaintiff, who wasa witness in said case, tes- 
tified “that the plaintiff got said land as widow of her 
husband ;”’ “that her husband gave the right of way and 
was living on said land after the embankment was made. 
Witness owns one of half the lot and his father, be- 
fore his death, the other half. Plaintiff derived her land 
from her husband.” 

We think this evidence sufficient upon which to base 
the charge complained of, and we find no error in the 
charge, for the cause stated. 

2, 3. The second ground of error assigned was that the 
court charged, “If plaintiff inherited the land alleged to 
be damaged from her husband, and hein his lifetime con- 
sented for defendant to erect the embankment that caused 
the alleged damage, and granted to defendant the right of 
way over said land then owned by him, and the subse- 
quent injury sued for was caused by said embankment, 
then the plaintiff could not recover, and the same rule 
would apply to one holding as a purchaser from said hus- 
band.” 

The question that arises from this charge is, how far and 
to what extent a railroad company is liable to one who 
grants the right of way, for damages to lands other than 
those occupied by the right of way resulting from the con- 
struction of their road. The general rule recognized in this 
state is that where the lanu of a citizen is taken against 
his will, upon which to build a railroad, he should be paid 
its full value in coin accordiiy to quality, form and loca- 
tion, but if the owner sets up aclaim for apprehended 
evils and inconveniences, the incidental benefits which he 
receives from the location of the road upon his property 
should be allowed by way of reduction of the damages so 
claimed. 30 Ga., 43. 

But this rule was only prescribed ina case where it was 
the purpose to assess damages to the owner for seizing 
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his land for a right of way over which to construct a road. 
The damages claimed here are upon a different footing ; 
a claim is made for damages by reason of defendant’s so 
improperly constructing its road by its embankments as 
to turn the surface water from its usual and natural flow 
and empty it upon the land of plaintiff. The general 
rule is, “that the tribunal appraising land damages con- 
demned for railways should take intoconsideration all such 
incidental loss, inconvenience and damage as may reason- 
ably be expected to result from the construction and use 
of the road in a legal and proper manner, and presump- 
tively such incidental loss, inconvenience and damages are 
included in the amount assessed, and will be barred by the 
appraisal, whether included in the judgment or not. But 
there are damages resulting on the seizure of land and 
construction of a railroad that cannot be anticipated or 
foreseen, and which may arise either from the want of pro- 
per care and skill in the construction of the road, or some 
cause of like character. For instance, in the case of Hooker 
vs. New Havenand North Hampton Co., 14 Conn., 146, in 
the construction of a canal with waste weirs erected by 
direction of commissioners appointed to designate the 
route of the canal and to appraise damages, the waste 
water, after flowing over the land of adjoining owners, 
flowed upon the land of plaintiff and thereby injured it ; 
it was held that he was entitled to recover damages. 
So also in a case in 15 Conn., 312, it was ruled in the case 
of a defective construction of a railway, the owner of 
property overflowed by water by reason thereof was enti- 
tled to recover damages for such overflow, it being the 
duty of such owner, however, to use reasonable care, skill 
and diligence adapted to the occasion, toarrest the injury. 
The assessment of compensation for land taken for a rail- 
way covers all damages, whether foreseen or not, and 
whether estimated or not, which result froma proper con- 
struction of the road. But if the road is so constructed 
asto prevent, by reason of the want of culverts, etc., the 
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natural flow of water, so that it changes its course, and 
floods the land of another, damaging it, we see no reason 
why it should not respond. 

Suitable bridges and culverts, to convey the water 
across the railway at or near the place where it naturally 
flows, are necessary to the proper construction of tue road, 
except where they cannot be made, or where the expense 
of making them is greatly disproportioned to the interest 
to be preserved by them. 35 N. H., 569; 1 Redf. on Law 
of Railways, 305-6, and note (6). Where a corporation, 
either by donation or compulsory purchase, enters upon 
a right of way thus obtained, and proceeds under its char- 
ter to construct a road, it should exercise due care and 
skill in its work, and have a proper regard for the inter- 
ests of others, andif it does not use this due care, it will 
be liable for the consequences. 54 N. H., 545. 

The general rule may thus be stated: That in the ab- 
sence of constitutional or legislative provision, where the 
grantees of a franchise have not exceeded the power con- 
ferred upon them, and where they are not chargeable with 
want of due care, no claim can be maintained for any 
damage resulting from their acts—actus legis nemunti est 
damnosus. But though so authorized toconstruct a work, 
yet if in doing so they build or locate it so unskilfully 
and with such want of due care as damages result there- 
from, they are liable. 

The power to constructa road is todo so with ordinary 
care and skill, because the right to do that thing with or- 
dinary care and skill was somebody’s right of property 
which has been taken from him by a compulsory process, 
and appropriated to public use; the right so bought re- 
mains ina legal sense what it was before, hence the 
grantee of a public franchise would not be liable for acts 
done with care and skill, if they do not transcend the 
power conferred upon them. 1 Sedgwick on Dam., 207-8. 

So if the defendant below, under the power conferred, 
so constructed its road with prudence and care, it would 
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not be liable; but, on the other hand, if without such 
care and skiilin the construction, for the want of culverts, 
etc., said embankment turned the surface water out of its 
usual and natural channel, and emptied it upon the lands 
of plaintiff, then it would be liable for such damages that 
resulted. With these views, we think the court erred in 
its instruction to the jury in the second ground of the 
motion. 

4. Neither do we think, as charged in the third ground, 
that against such actual damages as claimed, the defend- 
ant could set off such incidental benefits to plaintiff as 
might arise from the construction of the road over his 
land. Code, §648; 17 Ga., 40. 

Judgment reversed. 


JEFFERSON e¢ al. vs. HAMILTON, trustee. 


1. The finding of the jury onthe issues submitted was clear and com- 
plete. 

2. Under the act authorizing special verdicts in equity cases, only such 
questions need be put to the jury as will enable them fully to find 
the facts in issue and not admitted by the pleadings. The ques- 
tions covered the merits of the present case. 

(a.) Where, before delivering his charge, the court requested counsel 
for both parties to prepare in writing a statement of such issues as 
they desired to be submitted to the jury, which was done by coun- 
sel for one party, but not for the other, the latter cannot complain 
after verdict that all the issues made by the pleadings were not 
submitted by the court. 

3. Mere irregularities in the conduct of a trial, not vitally affecting the 
merits of the case or the rights of the parties, will be held to have 
been waived if no objection was made to them at the time. 

(a.) While technically a request to submit special issues of fact in an 
equity cause should be made when the case has been called for 
trial and before the introduction of any evidence, yet if made at a 
later stage of the trial without objection, it will not require the 
verdict to be set aside. 

4. While on the trial of an equity case with special verdict upon writ- 
ten questions, the chancellor may decree perpetual injunction, if 





SUPREME COURT OF GEORGIA. 





Jefferson e¢ a/. vs. Hamilton, trustee. 


the facts found demand it, without a finding of the jury in express 
words that a perpetual injunction be granted, still no injunction 
should be decreed without a prayer therefor. 

October 17, 1882. 


Equity. Injunction. Verdict. Practice in Superior 
Court. Before Judge WILLIS. Muscogee Superior Court. 
May Term, 1882. 


Reported in the decision. 
SMITH & RUSSELL, for plaintiffs in error. 


BLANDFORD & GARRARD, for defendant. 


SPEER, Justice. 


The errors assigned in this record are limited to the 
overruling by the court below of nineteen exceptions 
made by the plaintiffs in error to the verdict as returned, 
and to the entering of a decree thereon. 

1. The first four of said exceptionsare, that the special 
verdict on the issues submitted was defective, uncertain, 
incomplete and vague. From the record it appears that 
certain issues of fact which were made by the pleadings 
were submitted by the court to the jury, and upon each of 
the issues they made a clear and complete answer. We 
see therefore no deficiency in the verdict as returned for 
any of the causes complained of. 

2. Exceptions, numbering trom five to thirteen inclu- 
sive were based upon the ground that the court failed to 
submit other issues to the jury that were made in the 
pleadings, and that such issues should have been submitted. 
In the case of Odear, executor, et al. vs. Gray, 68 Ga., 182, 
this court said, ‘If questions propounded by the chan- 
cellor to the jury, in an equity case, though substan- 
tially covering the whole case, are not sufficiently 
full to satisfy the parties, the proper remedy is to 
request other questions to be put,” and only such 
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questions need be put to the jury, under the act authoriz- 
ing special verdicts as will enable the jury fully to find the 
facts in issue and not admitted by the pleadings. 59 Ga., 
485. Moreover in this case it appears from the bill of excep- 
tions ‘that while the case was being tried, and before the 
court had charged the jury, the court requested the coun- 
sel for both parties to prepare such issues in writing as 
they desired submitted to the jury. Cousel for complain- 
ant below prepared such issues as they desired submitted, 
and handed the same to the court. Counsel for defend- 
ants prepared no issues, and did not ask that any be sub- 
mitted, either before or after the charge was given.” 

In examining the record, we think the merits of the 
case were substantially submitted in the issues presented, 
and when the opportunity of supplying any omission was 
thus clearly given, we think the objection to the verdict 
comes too late, under the facts of this case. See also, 58 
Ga., 140. 

3. The nineteenth ground of exception is a complaint 
‘‘as to the manner in which said issues of fact were sub- 
mitted, ard that the same did not conform to the provis- 
ions of the act of 27th February, 1876.” 

It may have been that the manner of submitting said 
issues of fact may not have been strictly and technically 
in conformity to the act, as it does not appear from the 
record, after the case was called “ for trial, and before the 
beginning of the introduction of evidence in the same,” 
that these issues were submitted. Still no objection was 
madeat the time to the mode of procedure below, and 
much must be left to the discretion of the court in the 
conduct of a trial, and mere irregularities, against which 
no complaint was made at the time, will be held to have 
been waived, whe: not vitally affecting the merits of the 
case or the rights of the parties. 

4. No exception was made to this decree on the ground 
complained of here and set forth in the bill of exceptions, 
that the judge below decreed a perpetual injunction against 
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these plaintiffs in error in the decree he rendered. The 
main purpose of the bill brought by complainant below 
was to be discharged of this trust, and to be protected by 
such discharge against suits threatened, as alleged by these 
plaintiffs in error. But after a most careful examination, 
we can find, neither in the original nor amended bill, any 
prayer for an injunction. 

And while, on the trial of an equity case, by special ver- 
dict upon written questions, the chancellor may decree a 
perpetual injunction, if the facts specially found de- 
mand it, without the finding by the jury, in express words, 
that a perpetual injunction be granted, yet, we think 
that the pleadings should show a prayer for aninjunction, 
before the same should enter into a decree. 59 Ga. 486. 
In the absence of such pleadings and prayer, and where 
the verdict fails to require it, we are constrained to hold 
that this portion of the decree was error, and we direct it 
to be amended by striking from said decree the perpetual 
injunction against the plaintiffs in error. 

The other grounds of error complained of against this 
verdict, as set forth in the bill of exceptions, could only 
be considered on a motion for a new trial, and not on 
mere exceptions filed to a decree, or toa verdict in the 
absence of sucha motion. 

Judgment affirmed with directions. 


LYMAN vs. THE STATE OF GEORGIA. 


, 2, 3. The verdict was not contrary to law or the evidence. 

. If counsel know of misconduct on the part of the jury during the 
trial, such as conversing with others than members of their body, 
they should bring the same to the attention of the court, or it will 
be held to have been waived. They cannot take the chances of 
acquittal, and upon failure make such conduct a ground for 
new trial. 

. When information received is a fact showing motives or explain- 
ing conduct, it ceases to be hearsay evidence and becomes admissi- 
ble. 
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6. Objection being made toa witness on the ground that, after being 
put under the rule, he was present in the court room during a por- 
tion of the trial, if he testifies that such is not the fact, and that he 
has heard none of the testimony nor the prisoner’s statement, his 


testimony is admissible. 
(a.) That a witness for the state, after being put under the rule, and 
having testified, may have heard the prisoner’s statement, would not 


disqualify him from reintroduction. 
7. A ground of the motion for new trial which is not approved will 


not be considered by this court. 

8. To ask counsel publicly in the presence of the jury trying a cause 
whether the jury should be allowed to disperse, is error. 

(a.) Acase having been called in the afternoon, and the court not 
desiring to begin the trial, if it would require keeping the jury 
together all nigt.t, that, before they were empanneled or sworn, 
he asked counsel whether the beginning of the case that evening 
would necessitate the keeping of the jury together, did no injury. 


September 12, 1882. 


New Trial. Criminal Law. Practice in Superior 
Court. Jurors. Before Judge BROWN. Cobb Superior 
Court. November Term, 1881. 


To the report contained in the decision it is only neces- 
sary to add, in connection with the fifth division thereof, 
that Sanges, the person assaulted, in stating how the as- 
sault happened, testified as follows: “A young man 
reported that Neese’s house had been broken into. I noti- 
fied Stephens, the sheriff, of the fact. I was acting asa 
special policeman. He and I started up there, * * 
When we got to a house used by McClatchey for a lime 
house, Stephens said, ‘Hold on; I saw something go in 
there.’ Stephens asked me to strikea match,” etc. One 
ground of error assigned was the admission of the testi- 
mony that it had been reported that Neese’s house had 
been broken into. For the other facts see the decision. 


W. J. WiNN; C. D. PHILLIPS; W. T. & R. Winn, for 
plaintiff in error. 


GEO. F. GOBER, solicitor general, for the state. 
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CRAWFORD, Justice. 


The plaintiff in error, having been convicted of an as- 
sault with intent to murder, seeks a new trial for errors 
which he alleges to have been committed by the court 
below. 

1, 2, 3. The first three grounds of error assigned are, 
that the verdict is contrary to law, contrary to evidence, 
and without evidence to show that the defendant was 
guilty beyond a reasonable doubt. 

That the defendant made an assault upon James Sanges 
at the time and place alleged, is not controverted, but 
that he made an assault with intent to murder him is de- 
nied. How this was must be determined by the jury, 
under the law and testimony. 

Sanges, at the time of the assault, was a policeman, on 
duty in Marietta, and upon information received that a 
dwelling house hz.d been broken into, he in company with 
the sheriff, whilst on their way to the same, saw somebody 
or something enter a house used for the storage of 
lime, but otherwise unoccupied. These officers approached 
the door, and when they reached it, Sanges opened it with 
his left hand, and the sheriff requested him to strike a 
match, which he did, and in an instant he was stricken a 
heavy blow in the face, which “started him over,” when 
a second felled him to the ground. The light of the 
match discovered to the officers Lyman, the defendant, 
and one Williams, his co-defendant. The defendant was 
standing with his stick raised in both hands, and ina strik- 
ing position, Williams stooping over, whether to arm him- 
self or not does not appear, but the sheriff testifies, that 
just as the match was lit, both men seemed to strike at 
once, and Sanges fell. The defendant and Williams, see- 
ing their advantage, fled. The testimony of the officers was 
that they believe the stick used was a weapon likely to 
produce death. 

These facts show a bold and fixed determination not to 





SEPTEMBER TERM, 1882. 407 





Lyman vs. The State of Georgia. 


be seen, but if seen not to be arrested. To take a stick 
that is likely to produce death in both hands, and strike 
a man over-handed with it, and repeat the blow by him- 
self on another, without uttering a word of warning or 
inquiry, or having one spoken to him, was well calculated 
to impress the jury with the belief that the assault was 
with intent to murder. And the more especially so where 
the defendant, as appears by the record, had said, that he 
would have done anything to have gotten away, and that 
if he had had a pistol, he would have shot the officers that 
he might have gotten away. 

4. The fourth ground of error is, that during the pro- 
gress of the trial, and after the evidence had been submit- 
ted, one of the jurors had some conversation over the 
railing of the bar, near the jury-box, with some person 
other than the officer in charge or his fellow-jurors, and 
that the jurors were allowed to remain in the court-room 
during the recess of the court whilst general conversation 
was being carried on in their hearing. 

The Jaw is that the defendant must bring the miscon- 
duct of the jury to the knowledge of the court, if known; 
and if not brought when known, it will be held in con- 
templation of the law to have been waived. This ground 
of the motion is supported by the affidavit of the defend- 
aut’s counsel, and should have been brought at once to 
the attention of the court. He cannot remain silent and 
take the chancesof an acquittal for his client, and upon 
failure, make it a good ground fora newtrial. 49 Ga., 
103; 66 /b., 463. 

5. Because the court erred in allowing, over defendant’s 
objection, the state to prove that Neese’s house was re- 
ported to the officers to have been broken open. 

This ruling was right. See Code, §3771. 

6. Because witness, Stephens, was reintroduced and 
allowed to testify after being put under the rule, he having 
been inside the bar after the delivery of his testimony 
and while the defendant was making his statement. 
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This witness qualified himself to testify, even if the 
law were as claimed by defendant’s counsel, hence there 
was no error committed in allowing his testimony. 65 
Ga., 330. 

7. This ground of error, not being approved by the 
court, cannot be considered. 

8. Because the court erred, when the case was called up 
on Friday afternoon and both parties had announced 
ready, in asking counsel publicly in the presence of the 
jury who were totry, and a part of whom did try the case, 
if they would require the jury to be kept together all 
night if made up then, he not wishing to take up the 
case that evening and confine them all night. As we 
gather the facts from the record, they had not been em- 
panneled, nor sworn at the time the question was asked; 
nor does it appear that it was the purpose of the judge to 
have proceeded with the cause, if it involved the confine- 
ment of the jury for the night. So that it was immate- 
rial whether defendant’s counsel objected or not, as in 
either event the jury would have dispersed, for upon ob- 
jection the case would have been suspended, and the 
jurors discharged; upon consent, at recess they would 
likewise have been discharged. 

It is, however, true, that it has been ruled several times 
by this court, that to ask counsel publicly in the presence 
of the jury trying the case, whether it should be allowed 
to disperse was improper, and we reaffirm that ruling, be- 
cause jurors not only dislike the confinement, but believe 
that a refusal toallow them to disperse is a direct attack 
upon their integrity. 

The three remaining grounds of error assigned, not be- 
ing approved by the judge, as set out in the motion for a 
new trial, cannot be considered. 

Judgment affirmed. 
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THOMPSON vs. SPRAIGUE, SOULLE & COMPANY. 


1. Under section 1512 of the Code, any master or commander of a 
ship or vessel bearing towards any of the ports or harbors of this 
state (except coasters in this state, plying between the ports of this 
state and those of South Carolina and Florida), is bound to receive 
on board the first pilot who shall offer his services outside the bar, 
exhibiting his license, if demanded ; on refusing so to do, he becomes 
liable, on arriving insuch port, to pay the pilot so offering the full 
rate of pilotage established by law for such vessel. 

(a.) Commercial necessity calls for hardy, energetic and fearless pilots ; 
and it is the policy of the state to encourage enterprise and engen- 
der among the pilots a laudable rivalry to venture beyond the bar 
or its immediate proximity, and thus to be ever ready to lend aid 
to vessels making for the port. 

(.) Section 1517 of the Code applies to a different right from that 
given by section 1512. Compare also sections 1511, 1513. 

. A prior contract between the master or commander of a vessel 
and another pilot to receive him on board ata point nearer the bar, 
will not give the right to reject the pilot first offering, without be- 
coming responsible for his fees under section 1512. 

. The master of a ship, when acting within the scope of his authori- 
ty, is the agent of the owner, and his act in rejecting the proffered 
services of a pilot is the act of the owner. Especially is this the 
case where the master was following instructions and carrying out 
the contract made with another pilot by his principals. 

(a.) The liability to the first pilot offering is under an implied contract 
to employ and pay a pilot so offering ; the recovery is on such im- 
plied contract, and not asa penalty. 

. Section 1512 of the Code is not repugnant to art. 4, sec. 2, par. 1, of 
the constitution of the United States, which declares that “ the citi- 
zens of each state shall be entitled to all privileges and immunities 
of citizens in the severa! states,” nor is it repugnant to the four- 
teenth amendment to the constitution of the United States. 

(a.) There is nothing to prevent citizens of other states from running 
coasters between the ports of Georgia and those of South Carolina 
and Florida, nor is there any presumption that the home port of a 
vessel, or port from which it starts, is the place of citizenship of the 
owner of the vessel. 

(d.) If there were any such presumption, an act of the legislature will 
not be declared unconstitutional on account of a mere presump- 
tion. 

5. Construing sections 4237 and 4236 of the revised statutes of the 





410 SUPREME COURT OF GEORGIA. 


Thompson ws. Spraizue, Soulle & Co. 





United States together, and comparing section 1512 of the Code of 
Georgia with them, it appears that the exception made in the Geor- 
gia law in favor of coasters between the ports of Georgia and those 
of South Carolina and Florida, is contrary to section 4237, and an- 
nulled by it, except as to those ports situated upon waters which 
are the boundary between Georgia aiid those states. As to these, 
the master of a vessel may empioy any pilot licensed or authorized 
by the laws of either state. 

(a.) That an exception in section 1512 of the Code in favor of certain 
vessels is repugnant to the statute of the United States, annuls such 
exception but does not invalidate the remainder of the section, the 
objectionable part being separable from the balance. 

(4.) Construing sections 4444 and 4401 of the revised statutes of the 
United States together, they mean that when a steam vessel not 
sailing under register (that is, not trading with foreign ports) 
is on her coastwise voyage, she must have on board a pilot licensed 
by the United States authorities. But a license issued by the in- 
spectors at Philadelphia tothe master of a vessel as pilot for the Atlan- 
tic coast, will not be construed to include the right to cross the 
Tybee bar, and pass up the Savannah river to the port of Savan- 
nah. Nor does the exception of coastwise steam vessels from the 
operation of state laws contained in section 4444 of the revised 
statutes, include coastwise steamers whose masters or captains have 
no license to pilot within the bar and up the rivers of the state, 
from the United States authorities. If they have such license 
from the United States authorities, no state law shall require an ad- 
ditional license or enforce the collection of the fees of a pilot 
licensed by thestate. Butif there be no pilot on board licensed by 
the United States authorities to pilot the steamer within the bar and 
up the river, the state law remains of force. 

(c.) It is no excuse for refusing a pilot that the vessel was on the At- 
lantic coast, off the coast of South Carolina, when his services 
were offered. The Savannah river is the boundary between Geor- 
gia and South Carolina, and so soon as the pilot crosses the Tybee 
bar and steers north, he is technically off the coast of South Caro- 
lina. To rule that this places him beyond the operation of the 
law, would be to confine him within the bar and curtail his useful- 
ness. 

January 30, 1883. 


Pilots. Contracts. Laws. Public Policy. Constitu- 
tional Law. Before Judge TOMPKINS. Chatham Supe- 
rior Court. June Term, 1882. 
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In addition to the report contained in the decision, it is 
only necessary to state that the case was submitted to 
the presiding judge without a jury; and that he decided 
as follows: 

“*(1.) The plaintiff has no cause of action against the de- 
fendants under either of the sections 1512 or 1517 of the 
Code of Georgia. And this is held, even if the said sec- 
tion 1512 is constitutional, and was not annulled bysection 
4237 of the revised statutes of the United States, because 
the said steamer Saxon did take a pilot authorized by 
section 4444 of the revised statutes to pilot the vessel. 

(2.) The said section 1512 of the Code of Georgia is 
unconstitutional and void, and neither the masters nor 
owners, nor consignees of any vessel, nor is the vessel itself 
liable in any manner whatever to any pilot under the pro- 
visions of sections 1512 and 1517 of the said Code. And 
this applies to all coasting vessels of every kind and de- 
scription, whether propelled by sail or by steam, or by 
both. [And the better opinion would seem to be that 
this ruling applies also to all American ships coming into 
the waters of Georgia, whether from domestic or foreign 
ports. For, to hold otherwise, would be to place an Ameri- 
can vessel coming from a foreign port at a disadvantage, 
as compared with an American vessel engaged in the 
coasting trade. It, therefore, is held to be law that 
American vessels; other than coastwise steamers, can 
come into and depart from the ports of this state with- 
out being compelled by state or federal authority to en- 
gage or accept the services of a pilot of any kind. For 
if the coasters of this state are exempt from taking pilots, 
then all coasters of each of the states are likewise exempt ; 
and as only American vessels can be coasters, then all 
American vessels must be allowed the same privileges and 
immunities under the laws of Georgia as are allowed any 
special class of American vessels. | 

(3.) American steam vessels engaged in the coasting 
trade can be piloted by their masters or mates, provided 
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they shal] have been licensed as pilots by the inspectors 
of the collection district in which the ports are situated. 

(4.) Such steam vessels, so engaged in the coasting 
trade, are not compelled to be piloted by any one who has 
received a license from any board of pilot commissioners 
at any port in Georgia appointed by the state authorities, 
but are compelled to be piloted by some one duly licensed 
or authorized by the inspectors of the collection district 
of the port so entered by such vessel. 

(5.) Vessels, of whatever character, size or nationality, 
other than steam vessels engaged in the coasting trade, 
are not compelled by any law, state or federal, to accept 
or employ the services of any pilot upon entering or leav- 
ing any port, harbor, bay, road or inlet in the state of 


Georgia.” 


J. J. ABRAMS; LESTER & RAVENEL; R. R. RICH- 
ARDS, for plaintiff in error. 


LAWTON & CUNNINGHAM, for defendants. 
JACKSON, Chief Justice. 


This suit was instituted by the plaintiff in error against 
the defendants for $93 16-100, alleged to be due plaintiff as 
a pilot for the port of Savannah, based on the refusal of the 
defendants, owners of the steamship Saxon, through the 
master of said steamer as their agent, to receive said pilot 
and permit him to pilot the ship over Tybee bar and up 
the river to Savannah. By agreement of counsel, the 
case was submitted to the court below without the inter- 
vention of a jury, on an agreed statement of facts. 
Whereupon judgment was rendered for the defendants, 
and the plaintiff excepted. 

The facts agreed upon are substantially : 

That the steamer Saxon is a licensed coastwise vessel, 
engaged in trading between Philadelphia and Savannah, 
and belongs to the defendants, who are residents of Penn- 
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sylvania. That in August, 1881, she was commanded by 
one S. W. Snow, who was duly licensed as master and 
pilot under Title 52 of the Revised Statutes of the 
United States, the said certificate as pilot and master 
being issued in November, 1880, by the Board of Inspectors 
at Philadelphia for the Aé/anttc coast,and did not include, 
eo nomine, Tybee bar and the Savannah river. That on 
oth of August, 1881, as said steamer was proceeding from 
Philadelphia to Savannah, she was spoken by the plaintiff 
off Cape Romain, on the South Carolina coast, who then 
tendered his services to the said master of said steamer 
Saxon as a pilot for Tybee bar and the Savannah river, 
and that at the time such services were tendered there 
was no pilot on board the said steamer for the said Tybee 
bar and Savannah river, and that plaintiff was the first 
pilot who spoke said vessel on her said trip to Savannah, 
and that plaintiff was duly licensed both by the Pilot 
Commissioners of this state and the United States In- 
spectors at the port of Savannah, as a pilot for the “ Sa- 
vannah river” and “ Tybee bar,” to conduct steam vessels 
over said bar and up and down said river. The plaintift 
being apprised that said vessel had sailed from Philadel- 
phia for Savannah, went out to meet her. That the defend- 
ants had procured the services of one Walter W. Smith, 
who was also duly licensed both by the state authorities 
and by the United States Inspectors to conduct steam ves- 
sels over Tybee bar and up and down the Savannah 
river; and that said defendants had notified the said 
master of said steamer to stop at Martin’s Industry light 
ship (which is between said Cape Romain and Tybee bar), 
and there to take said pilot W. W. Smith on board to pilot 
said steamer Saxon over Tybee bar and up the Savan- 
nah river; and that said Smith was so taken on board on 
the roth of August, 1881, and did pilot the said vessel 
over the said bar and up the said river; and that the 
said Smith was in the pay of said defendants, from the 
time the said vessel left Philadelphia, and was regluarly 
v 69-27 
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employed by said defendants in August last, and has so 
continued to be employed as the pilot of said vessel in 
and out of Savannah on her regular trips. That Smith 
was in Savannah when the vessel left Philadelphia, and 
met her at Martin’s Industry light ship by agreement 
the day after she was spoken by plaintiff at sea. That 
according to rates of pilotage established by the Pilot 
Commissioners of Savannah, under the state laws, the 
proper charge for piloting said steamer inward over the 
bar and up to Savannah was $93 17-100, the said vessel 
drawing seventeen feet andsix inches. That Philadelphia 
was the home port of said steamer, and that the captains 
and masters of the steamers of the Ocean Steamship 
Company of Savannah, whose home port is Savannah, 
have each a license from the state and the United States 
authorities at Savannah to pilot their vessels over the bar 
at Tybee and up and down the Savannah river to this 
city. 

The counsel for plaintiff contended that under these 
facts he was entitled to a judgment, by reason of the law 
set forth in the Code of Georgia, beginning with section 
1504. That under section 1511 plaintiff had offered his 
services to the defendant’s vessel, and that under the 
section 1512 he was authorized to sue forand collect from 
the defendants “the full rates of pilotage established by 
law for such vessel,’’ which rates are admitted would be the 
sum sued for under the provisions of the rules made by 
the Commissioners of Pilotage appointed by the author- 
ities of the city of Savannah for the “bar of Tybee and 
Savannah river.” 

The amount involved is undisputed and of small con- 
sequence; but the principles ruled by the superior court 
are of vast importance to the port and pilots of Savan- 
nah, as well asto the commerce of the state and country ; 
and the judgment of this court upon all of those princi- 
ples so ruled has been earnestly invoked by the counsel, 
and is demanded by these public considerations. 
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1. If the Code of Georgia is unaffected by the Consti- 
tution and laws of the United States, is the plaintiff en- 
titled to recover? The answer depends on the construc- 
tion of sections 1512 and 1517 of the Code. Section 
1512 is as follows: “Any person master or commander 
of a ship or vessel bearing towards any of the ports or 
harbors of this state, except coasters in this state, and 
between the ports of this state and those of South 
Carolina and between the ports of this state and those 
of Florida, and who refuses to receive a pilot on board, 
shall be liable on his arrival in such port in this state to 
pay the first pilot who may have offered his services out- 
side the bar and exhibited his license, if demanded by 
the master, the full rates of pilotage established by law 
for such vessel.” 

Section 1517 declares that “a pilot bringing a vessel 
into port shall be entitled to his fees before her depart- 
ure from port, to be paid in advance or security given for 
the payment; and on failure thereof he may refuse to 
carry the vessel out, and all fees for pilotage may be de- 
manded and recovered in any court having jurisdiction, 
from the owner, master or consignee of the vessel; and 
if any licensed pilot shall ask or demand more fees for 
his services than are specified in the rates of pilotage, on 
due proof thereof before the commissioners, he shall for- 
feit double the amount of such vessel’s pilotage.” 

The question is, whether these two sections, construed 
together and in the light of other sections of the Code 
in the same article, give to the pilot first offering his ser- 
vices the right to recover fees, when another pilot, who 
afterwards offered his services, was received and conducted 
the vessel into port under a contract, previously made 
with the vessel before she left Philadelphia, to meet her 
at a point nearer the bar. 

If there had been no such contract, could he recover, 
and does the contract, if made, alter his right ? 

First, in the absence of another’s being engaged, when 





416 SUPREME COURT OF GEORGIA. 


Thompson ws. Spraigue, Soulle & Co. 





the plaintiff offered his services and he was refused, could 
he recover? Such appears to us to be the meaning of 
section 1512. A pilot was refused, and thereupon the 
first who tendered his services was entitled to fees. The 
language of the statute is “who refuses to receive a pilot 
on board ;” then the first ‘who may have offered his ser- 
vices outside the bar” can recover. Certainly the master 
of the ship refused to receive a pilot in this case; cer- 
tainly the plaintiff first offered his services; therefore it 
would seem that by the very letter of the section the 
plaintiff could recover, though he did nothing but tender 
service. That this construction of the section would be 
clear had not the master of the vessel received another 
pilot and been piloted over the bar and to Savannah by 
him, must be admitted by all candid minds ; but it is con- 
ceded that if the words stood alone, unsupported by 
other aids to construction, where another pilot was re- 
ceived and carried the vessel into port, the construction 
would be doubtful. 

But there are other sections which throw light upon 
these words. The preceding section, 1511, enacts that 
“every pilot boat cruising or standing out to sea, must 
offer the services of a pilot to the vessel nearest the bar.” 
The pilot cannot elect among vessels which he will offer 
to serve; but by the same section “for each and every 
neglect or refusal, either to approach the nearest vessel, 
or to aid her if required, or to aid any vessel in sight 
showing signals of distress,” he must pay a penalty of 
fifty dollars, and may lose his license at the option of the 
commissioners. If the pilot may not, under such pains 
and penalties, select which vessel he shall serve, shall the 
vessel select which pilot shall serve it? Ought not the 
duties and liabilities to be reciprocal, and is the policy of 
our law otherwise? Did the state mean to give such 
advantages to the foreign vessel over her own hardy sea- 
men? We hardly think so. 

Again, section 1517, above set out, gives to the pilot 
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bringing in a vessel the right to immediate payment of 
fees or security therefor before her departure, and on 
failure he may refuse to carry her out and yet recover all 
fees therefor, showing that he stands on a different foot- 
ing from one who was rejected off the bar. The one 
may recover only for the refusal to receive him; the 
other for services actually rendered in bringing in the 
ship and the tender of services to take her out. Thetwo 
sections provide for totally distinct matters. So that we 
do not see how the case provided for in 1512 is depend- 
ent in any wise on 1517. By section 1513, he who brings 
the vessel in has the exclusive right to take her out; but 
he who was rejected as her pilot in, has no such right to 
take her out. 

Moreover the policy of the law requires the construc- 
tion we give the words. That policy is to engender 
among the pilots a laudable rivalry to venture beyond the 
bar or its immediate proximity, and thus to be ever ready 
to lend aid to vessels making for the port. Laws to the 
same effect as ours, perhaps some of them clearer in lan- 
guage but in spirit alike, have been given the same 
construction in other states. Indeed, they are on the 
statute books of all the maritime states of the union, and 
so far as we are informed, have received the same construc- 
tion, and upon the same broad view of commercial ne- 
cessity for hardy, energetic and fearless pilots. Reward 
for adventure of all sorts creates its spirit. Itis the soul 
of enterprise, and makes men fit for emergency in all avo- 
cations of life, especially those which demand exposure - 
to danger and death. See 5 Metcalf, Mass., 416-17; 2 Wall., 
450-56., cited by plaintiff in error. In the latter case, the 
Supreme Court of the United States say, Mr. Justice 
Field delivering the opinion: “The claim to half pilot. 
fees, it is true, was given by the statute, but only in 
consideration of services tendered. The object of the 
regulations established by statute was to create a body of 
hardy and skillful seamen, thoroughly acquainted with the 
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harbor, to pilot vessels seeking to enter or depart from 
the port, and thus give security to life and property 
exposed to the difficulties of a dangerous navigation. 
This object would be ina great degree defeated if the 
selection of a pilot were left to the option of the master of 
the vessel, or the exertions of a pilot to reach the vessel 
in order to tender his services, were without remuneration. 
The experience of all commercial states has shown the 
necessity, in order to create and maintain an efficient class 
of pilots, of providing compensation, not only when the 
services tendered are accepted by the master of the vessel, 
but also when they are declined. If the services are 
accepted, a contract is created between the master or 
owner of the vessel and the pilot. * * * * If the 
services tendered are declined, the half fees allowed are 
by way of compensation for the exertions and labor made 
by the pilot, and the expenses and risks incurred by him 
in placing himself in a position to render the services 
which, in a majority of cases, would be required.” 

It will be observed that it makes no difference as to 
the principle that the California statutes, then under con- 
sideration, gave only half fees, even if ours gives the 
whole to the tendering pilot. Really, however, as the reject- 
ed pilot had no right to take out the vessel, the fees sued 
for being only for bringing her in, are about one-half. We 
conclude, therefore, that under a fair construction of the 
statute, in the light of surrounding sections of the Code, 
of its reason and spirit, of the policy of all maritime states, 
of the adjudications of other state courts and of the su 
preme court of the Union bearing on kindred legislation, 
that, had there been no contract between the Saxon’s 
owners and the pilot she received, the plaintiff would have 
been entitled to recover. 

2. Does the prior contract of the Saxon to take a pilot 
at a point nearer the bar of Tybee affect the principles 
above announced, so as to change the result ? 

We cannot think so, because such prior engagement 
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would have the effect to destroy the policy on which 
the statute rests and emasculate its reason and spirit. 
What encouragement or incentive would the pilot have 
to venture on his dangerous cruise, if liable to constant 
disappointment by reason of prior engagement of vessels 
to others? Muchof that incentive to the real manhood 
of his hardy avocation would be gone, because much of 
the food which nourished it would be contracted away to 
others more fortunate, though perchance less adventur- 
ous and persevering. The reward would no longer be his 
whose valor combatted successfully the roughest sea, but 
his who by craft or cunning, excelled him in the more 
placid business of contract. The policy of the law of 
pilotage will not permit Jacob’s lamb, cooked however 
sweetly, to despoil Esau’s valor and venizon of their just 
inheritance. 

See further on this and the preceding division of this 
general subject, cited by plaintiff in error, act of Decem- 
ber 6, 1799; Marbury & Crawford’s Digest, 592-3-4; 
Code, §1506; R. M. C.’s Reports, 298; 7 Wall., 53; 102 
U. S., 572; 7 Benedict’s R., 386. 

3. Wecannot see that the act of the master of the 
ship is other than the act of the owner, in rejecting the 
proffered services of the plaintiff. The master is the 
agent of the owners when acting within the scope of his 
authority. If such were not the general law applicable 
to all cases, it would be law here in this case, because the 
master was following instructions—carrying out the con- 
tract made with another pilot by his principals. 

The liability is under the implied contract to employ 
and pay the pilot first offering, and is recoverable as such, 
and not as peralty. Wallace, 67; 13 2d., 236. 

4. Is the section unconstitutional—that is, in conflict 
with the constitution of the United States? The learned 
judge in the Court below so thought, and put his adjudi- 
cation of the point on the fact that coasters in this state, 
and between the ports of this state and those of South 
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Carolina and between the ports of this state and those 
of Florida, are excepted from its operation. It is insisted 
that this exception is repugnant to paragraph 1 of section 
2 and article 4 of the constitution of the United States, 
which declares that “the citizens of each state shall be 
entitled to all privileges and immunities of citizens in the 
several states.” But we cannot see that by this excep- 
tion citizens of any state are excluded from owning and 
employing “coasters in this state, or between the ports 
of this state and those of South Corolina, or between 
the ports of this state and those of Florida.” It will 
not do to say that citizens alone of Georgia, South Caro- 
lina and Florida own these coasters, and are interested in 
them. It may be that many other citizens of the Union 
in other states are so interested and have such property. 
Certainly they may if they wish. There is no prohibition 
against them in this respect. Nor will it do to argue that 
the place whence a vessel sails is the home of its owners. 
It may or it may notbe true. Nor isthere any presump- 
tion in law that the home port is presumed to be the 
place of citizenship of the owners of the vessel. The 
presumption would certainly be inapplicable to the steam- 
ers belonging to the Savannah steamship company in so 
far as the real owners are concerned. And it is believed 
that from all the ports of the world of any consequence 
many ships are at home and put on the seas whose owners 
do not reside at the same port, and are not citizens or 
subjects of the state or country wherein the port is located. 
Be this as it may, it would be contrary to all principle and 
precedent to hold an act of the general assembly uncon- 
stitutional on a presumption, however strong. This court 
has often ruled thatan act passed by a co-ordinate branch 
of the government would be reluctantly declared uncon- 
stitutional by the judiciary, and its unconstitutionality 
must be made clearly to appear before it will be done. 
Where a statute has stood the test of almost a century 
of trial, it would be stretching judicial power beyond all 
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precedent now to pronounce it unconstitutional, null and 
void, because it is presumed that the citizens of other 
states do not own vessels employed in coasting along the 
shores of Georgia, South Carolina and Florida, and there- 
fore that it is presumed that the general assembly intended 
to debar them of the privilege of owning and sailing or 
propelling coasters along those coasts. The question is 
not do they own them, or are they so engaged in business, 
but can they so engage or are they prohibited from so 
doing. 

We are equally at a loss to find anything repugnant in 
section 1512 of the Code tothe fourteenth amendment 
of the constitution. It is quite certain that it was not in 
contemplation by the framers of this law in 1799, to come 
in collision with this amendment of yesterday. Because 
“all citizens of the various states are declared to be citi- 
zens of the United States, and that no state shali make 
or enforce any law which shall abridge the privileges and 
immunities of citizens of the United States, nor shall any 
state * * * deny to any person within its jurisdic- 
tion the equal protection of the laws,” declared in the 
said fourteenth amendment, is now part of the constitu- 
tion, it does not appear to us that thatinstrument guards 
the equal rights of all citizens of the various states with 
stronger arms or greater emphasis, so far as this right of 
engaging in the coasting trade of Georgia, South Caroli- 
na and Florida is concerned, than when the old covenant 
of the fathers proclaimed with less volubility but with 
singular clearness, that “the citizens of each state shall 
be entitled to all privileges and immunities of citizens of 
the several states.” 

If the Georgia law of pilotage be not repugnant to the 
old constitution, it is very difficult to see wherein it is re- 
pugnant to the new amendment. 

See, cited by plaintiff in error, 12 Howard, 299; 13 
Wall., 236; 102 U.S., 575; 2 Speer S. C., 769; g Wheat, 
1; 1 Kent’s Com., 437-8-9; 36 N. Y., 292; 5 Stat. at 
Large, 153; Revised Stat., 4236. 
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5. The question remains, is the Georgia law annulled 
by any act of congress under the constitution of the 
United States? 

It is clear that congress may, under that instrument, pass 
general laws upon this subject, and annul the state laws 
thereon; because they are therein empowered to regulate 
commerce between the several states. Have they done so? 

Section 1512 of the Code, it is insisted by defendant in 
error, has been so annulled by enactments of congress, 
codified in the Revised Statutes, 4237 and 4444. 

Those sections are as follows: 


§ 4237. ‘No regulations or provisions shall be adopted by any State 
which shall make any discrimination in the rate of pilotage or half 
pilotage between vessels sailing between the ports of different states, 
or any discrimination against vessels propelled in whole or in part by 
steam, or against national vessels of the United States ; and all existing 
regulations or provisions making any such discrimination are annulled 
and abrogated.” 

§4444. “No state or municipal government shall impose upon 
pilots of steam vessels any obligation to procure a state or other license 
in addition to that issued by the United States, or any other regulation 
which wi!! impede such pilots in the performance of the duties required 
by this title ; nor shall any pilot charges be levied by any such author- 
ity upon any steamer piloted as provided by this title; and in no case 
shall the fees charged for the pilotage of any steam vessel exceed the 
customary and legally established rates in the state where the same is 
performed. Nothing in this title shall be construed to annul or affect 
any regulations established by the laws of any state, requiring vessels 
entering or leaving a port in any such state, other than coastwise 
steam vessels, to take a pilot duly licensed or authorized by the laws 
of such state, or of a state situate upon the waters of such state.” 


First, is section 1512 of the Georgia Code annulled by 
§4237 of the revised statutes? If it makes any discrim- 
ination between vessels from the ports of different states 
in the rate of pilotage or half pilotage, it is annulled by 
the act of 13th July, 1866, of congress, codified in said 
§ 4237, to the extent that it makes such discrimina- 
tion. In our judgment, if §1512 of the Georgia Code 
exempts vessels sailing from ports in Florida and South 
Carolina altogether from pilotage fees whilst it exacts 
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those fees from vessels sailing from ports of other states, 
it is discrimination in the rate of pilotage in the sense 
and spirit of the act of congress. The widest possible 
discrimination is made thereby between those two states 
and all other states of the Union. The discrimination is 
between no fees at all and full fees. The difference be- 
tween naught and one hundred is greater than between 
any sum and one hundred; and the discrimination is 
therefore all the greater between the two. Congress could 
not have intended that the vessels from one state should 
be exempt altogether, and those from another be charged 
full rates. The meaning and sense of the statute puts all 
on an equality. 

But the act of congress of 1866 above cited should be 
construed, we think, in connection with the act of 2d of 
March, 1837, to be found in the paragraph of the revised 
statutes immediately preceding $4237, which isas follows: 

§ 4236. ‘The master of any vessel going into or coming out of any 
port situate upon waters which are the boundary between two states, 
may employ any pilot duly licensed, or authorized by the laws of 
either of the states bounded on such waters, to pilot the vessel to or 
from such port.” 


South Carolina and Florida are the neighbors of Geor- 
gia, the first on the northern and the other on the south- 
ern waters of the Atlantic ocean, which is the common 
boundary of the three on the east. The waters of the 
Atlantic are the boundary between the territory of Geor- 
gia on the one hand and of those twostates on the other. 
Bays and inlets flow into the territory of each and divide 
or bound that territory. In so far, therefore, as those 
ports of South Carclina and Florida are concerned which 
are so situated, it could not have been the intention of 
congress construing these enactments, revised and codified 
side by side, in part materia, to annul the Georgia act in 
reference to the exception which did not compel vessels 
from such ports to employ Georgia pilots; because such leg- 
islation would have been in the teeth of the act of 1837, 
though seemingly violative of that of 1866; inasmuch as 
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the act of 1837 provides that a pilot of the port of either 
state in such cases duly licensed by that state, may be 
employed. And the reason of the act of 1837 is obvious. 
In such contiguous ports, coasting vessels constantly ply- 
ing between them, the pilot of each would be familiar 
with the waters of both. In respect therefore to such 
ports of South Carolina and Florida as come within the 
act of congress of 1837, revised statutes $4236, we think 
that section 1512 of our Code is not affected by the con- 
gressional enactment of 1866, §4237 of the revised stat- 
utes; but that the provision or exception in respect to 
other ports of South Carolina and Florida not fairly within 
the sense of §4236 of the United States revised statutes 
is annulled and abrogated. 

But does the whole of section 1512 of the Georgia 
Code thereby fall? By §4237 of the United States re- 
vised statutes, it is only “the regulations and provisions 
making such discriminations” which are annulled and ab- 
rogated. The exception in the Georgia statute there- 
fore is abrogated, but not the entire statute. Such is the 
rule, even if the Constitution of the United States itself 
had been violated by a part of a statute of the state. If 
the objectionable part can be taken out of the statute, 
leaving other parts therein which it may be presumed 
would have been enacted without the unconstitutional 
part, that which is free from the unconstitutional taint will 
remain unaffected. Cooley on Cons. Lim., 214, 215, and 
cases cited ; 103 U. S. 80, 83; 4 Ga., 26. Surely, if a con- 
gressional statute, and not the fundamental law itself, be 
involved, the rule will not be more stringent. 

Therefore, striking out the exception in the cases of 
South Carolina and Florida, as the remaining part would 
stand, the right of the plaintiff to recover would remain 
unaffected. The application of the rule that part of a 
statute may stand, though part be unconstitutional or 
annulled by constitutional legislation of congress, to this 
secticn of our Code will be more apparent when the orig- 
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inal act, Marbury & Crawford’s Digest, p. 492—3-4, is ex- 
amined, which does not embrace any of the exception 
or exemption of the Code, except the port of Charleston, 
from the fact of the close neighborhood and commercial 
coastwise intercourse of the cities of Georgia and that 
port. Because that single exception was in conflict with 
the act of congress, would the entire Georgia act of 1799, 
published in that digest, be annulled and abrogated? 
Clearly not, we think. 

Secondly, does §4444 of the revised statutes of the 
United States annul this section 1512 of the Georgia 
Code? That paragraph must be construed with §4401, 
which is as follows: ; 

$4401. “ A!l coastwise seagoing vessels, and vessels navigating the 
great lakes, shall be subject to the navigation laws of the United 
States, when navigating within the jurisdiction thereof ; and all vessels 
propelled in whole or in part by steam, and navigating as aforesaid, 
shall be subject to all the rules and regulations established in pursu- 
ance of law for the government of steam vessels in passing, as provi- 
ded by this title, and every coastwise seagoing steam vessel subject to 
the navigation laws of the United States and to the rules and regula- 
tions aforesaid, not sailing under register, shall when under way, ex- 
cept on the high seas, be under the control and direction of pilots 
licensed by the inspector of steamboats.” 


This paragraph, like the other, 4444, is under the title, 
“ Regulation of Steam Vessels.’ It was enacted in 1871, 
and $4444 was enacted atthe same time. Botharein the 
same act of congress, and when those acts were revised, 
are put in the same division and title. Construing them 
together, the two paragraphs mean that when a steam 
vessel, not sailing under register, that is not trading with 
foreign ports, is on her coastwise voyage, she must have 
a pilot aboard, licensed by the United States authorities, 
and if she has such a pilot aboard, she cannot be inter- 
fered with by state laws or regulations. §4444 expressly 
declares that no pilotage shall be levied by state authority 
upon any steamer “ piloted as provided by this title.” 
Was this steamer, the Saxon, as appears from the record, 
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so piloted when the plaintiff tendered his services? 
Smith, the pilot she afterwards received, was not aboard; 
neither her master nor any other pilot then aboard was 
licensed by the United States inspector of steamboats 
to conduct her over Tybee bar and up the Savannah river. 
The master was licensed by the board of inspectors at 
Philadelphia for the Atlantic coast, but not eo nomine for 
Tybee bar and the Savannah river. The ship was on the 
Atlantic coast of the state of South Carolina when she 
was spoken by the plaintiff. She then and there had on 
board her master, who was a pilot licensed for that coast, 
and being a coastwise steam vessel then and there piloted 
according to title 52 of the revised statutes of the Uni- 
ted States, it is insisted by defendant’s counsel that she 
was not bound by the Georgia statute to take the plaintiff 
as the first pilot who offered himself to her, and that un- 
der these facts she cannot be forced, by operation of our 
statute, to pay him full fees for taking her thence to 
the port of Savannah; because, it is argued, $4444 of 
the revised statutes annuls the Georgia act so far as the 
coastwise voyage of the steamer so piloted is concerned. 
We cannot hold that the license at Philadelphia to the 
master of the steamer, as pilot for the Atlantic coast 
merely, empowered him to go into the Savannah port sit- 
uated miles up the Savannah river, to pass over Tybee 
bar and traverse the river, with all its local difficulties of 
navigation, to aport not on the coast, but up the river 
some distance therefrom, without the aid of a pilot 
licensed by the United States local inspectors for Savan- 
nah. We hold with the learned judge below, that this 
license, given by Philadelphia inspectors, expired and was 
intended by those inspectors to expire with the coast 
voyage of the vessel. Such appears, too, to have been 
the view of the owners and master of the vessel; other- 
wise they would not have engaged the other pilot, Smith, 
licensed by United States inspectors at Savannah and for 
the port of Savannah, to meet the vessel off the South 
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Carolina coast and pilot her over Tybee and up the river 
to Savannah. Such, too, appears to be the construction 
put on it by the Savannah Ocean Steamship Company, 
whose captains and masters each have a license both from 
the state and United States authorities at Savannah to 
pilot their vessels over the bar at Tybee and up and down 
the Savannah river to the city. Such, too, is the con- 
struction which sound sense and public policy would put 
on the statute, or that clause of it under consideration and 
codified in §4444 of the revised statutes. Inspectors at 
Philadelphia would be as competent as those at Savan- 
nah to license pilots by judging of their competency and 
fitness for the Atlantic coast; but they would not be to 
judge of their qualifications to act as pilots over Tybee 
bar and up and down the Savannah river. Hence, the 
inspectors at Philadelphia, we think, properly construed 
the true intent and meaning of the act of congress, and 
limited the license they gave the master of the Saxon to 
the Atlantic coast. 

The exception in the concluding paragraph of § 4444 
of the United States revised statutes, to wit, ‘“ other 
than coastwise steam vessels” to the general provision 
that nothing in the whole title 52 shall annul or affect 
state laws requiring vessels entering a port in such state 
to take a pilot duly authorized by the laws of the state, 
does not apply to those coastwise steamers whose mas- 
ters or captains have no license to pilot within the bar 
and up the rivers of the state from the United States 
authorities. If they have such license from the United 
States authorities to pilot there, then no state law shall 
require an additional license, and enforce the collection 
of the fees of a pilot so licensed by the state; but if 
there be no licensed pilot by United States authority to 
pilot the steamer within the bar and up the river, then the 
state Jaw remains of force. 

So that the state laws and the United States laws are 
both thus harmonized, and work smoothly together. Both 
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stand on good sense and sound policy. Both require 
license by competent authority at the port to be entered, 
or at least authority to enter it by the pilot. If it bea 
coastwise steamer, the license by United States authority 
will suffice, and the state must not interfere; if any other 
vessel, the state may enforce its law. If the coastwise 
steamer be not authorized by license to the master or 
some other pilot on board to cross the bar and enter the 
port, then the state law is still operative. If the Georgia 
law was still operative on this steamer, which was plying 
towards Tybee bar and bound for Savannah, then she was 
bound to receive on board the first pilot who tendered 
service; and when she refused him, his right, by the 
Georgia statute, and perhaps by general maritime law, 
was perfect, by implied contract, to recover fees, as.though 
he had effected what he offered to do. 

It will not do to say that off the South Carolina coast, 
when spoken by plaintiff, she was on the Atlantic coast, 
and the license to her master as pilot was there good. 
The pilots from Savannah must go outside the bar to 
meet the incoming vessels. The policy of all maritime 
law is to push them out tosea. The Savannah river is 
the boundary between Georgia and South Carolina, and 
so soon as the pilot boat steers north beyond Tybee bar, 
she is on the Atlantic and on the South Carolina coast. 
If then and there a vesse] with no licensed pilot for the 
port of Savannah be at liberty to reject a pilot because 
the vessel has a coast pilot aboard, when is she bound to 
receive him? Within the bar? To pilot her over the 
bar is part of his duty, and this he cannot perform if he 
does not get aboard outside. Sothat the great maritime 
policy, commercial necessity, the safety of ship, of freight, 
of limb, of life, demands that these hardy seamen push 
out to sea, and that he who first offers service by encoun- 
tering danger and risking life, shall receive the reward of 
his energy and hardihood, and pilot the vessel into port. 
We do not think that congress intended to annul and ab- 
rogate state laws which enact into practical life this prin- 
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ciple; but that the statute enacted by that body was de- 
signed to exclude from the power of the state to require 
any license when the authorities of the Union had granted 
it, leaving the principle that of two licensed by the Uni- 
ted States authority, that pilot who first offered service 
should be received, and if rejected should be entitled to 
compensation for his labor and risk according to the state 
law, still of force. In this case, therefore, we think, un- 
der the facts admitted to be true, that the Georgia statute, 
section 1512 of the Code, is of force, not being uncon- 
stitutional nor annulled, so far as it authorizes plaintiff's 
recovery, by any act of congress; that the plaintiff is en- 
titled to recover; and that the judgment should be reversed. 
Judgment reversed. 


SEARS, administrator, vs. BAGWELL. 


1. Alevy which describes property levied on by reference toa record 
which makes it certain, is sufficient. 

(a.) Where a deed to which a levy referred for particular description 
of thirteen acres, on which it was made, conveyed two hundred and 
sixty-one acres of lots of land numbers 4o and 33. in acounty named, 
stated that the parts of those lots conveyed lay broadside to each 
other on Flat creek, and reserved thirteen acres, including the 
shoals and water power through the land, so far above the shoals 
as necessary for any machinery that may be put up, together with 
the use of timber with which to build, the right of way to and from 
the shoals, etc., such description would seem to be sufficient asa 
basis for a levy on the thirteen acres. 

(.) At all events, the rights of a purchaser having intervened, it was 
proper to admit the levy in evidence and leave its sufficiency to the 
jury. 

2. The claim laws in this state are cumulative and permissive, not 
mandatory. The mere failure to file aclaim to land levied on, will 
not estop the owner from subsequent assertion of title thereto. 

. After the rights of a purchaser under a sheriff's sale had inter- 
vened, the question being left to the jury whether the levy and deed 
thereunder were void for uncertainty of description, testimony 
identifying the property was admissible. 

September 12, 1882, 
v 69—28 
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Levy and Sale. Evidence. Claim. Laws. Before 
Judge WELLBORN. Hall Superior Court. February 
Term, 1882. 


To the report contained in the decision it is only nec- 
essary to add, in connection with the third division there- 
of, that Bagwell was permitted to testify as follows, over 
the objection of plaintiff: Knew the land in dispute. His 
son purchased it at the coroner’s sale. Since said sale 
his son had paid taxes onthe land. Had never lived on 
or improved it, or cultivated it, or inclosed it, or had any 
tenant onit. There was an old fence on it, which his son 
removed two or three years after the sale, and an old 
house which fell down some six or seven years after the 
sale. His son had sold off the plank. Odell owned the 
land before the sale. In his lifetime he never made any 
objection. The place was known as the Odell shoals. 
Odell had run around a tract there, and put it in his 
homestead, but the homestead appraisers disallowed it. 
Witness’ understanding was, there was sixteen acres in it. 
Never saw it run around, but saw a corner. Caldwell sur- 
veyed it after Odell’s death. Saw that line. 


W. L. MARLER; H. H. PERRY, for plaintiff in error. 
J. B. Estes & SON, for defendant. 
CRAWFORD, Justice. 


In 1868 John E. Odell sold Nevill Bennett 261 acres of 
land, consisting of forty-one acres on the east side of 
fractional lot No. 40, and 220 acres of No. 33, lying 
broadside to each other and on Flat creek, excepting and 
reserving therefrom 13 acres, which included certain 
shoals on the said creek. 

Soon after this sale a judgment was obtained against 
Odell, and the #. fa. issuing from same was levied upon 
the entire tract, the 13 acres included; none, however, 
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was actually sold, except that reservation, which was 
bought by J. D. Bagwell, the defendant in this suit. In 
1879, ten years after, this suit in ejectment was brought 
forthe recovery of the whole 261 acres, with demises 
from the original grantees, the administrator of Odell, 
and of Bennett. The real litigation, however, was over 
the 13 acres reserved in the deed, sold by the sheriff as 
Odell'’s property and bought by Bagwell. 

The testimony of the plaintiff consisted of the original 
plats and grants to the two lots, the letters of adminis- 
tration on the estate of Odell, and the deed of Odell to 
Bennett. . 

That of the defendant was a deed from the coroner, 
the judgment, 7. fa., levy, and the record of the deed to 
Bennett referred toin the levy, all of which was intro- 
duced over the objections of plaintiff’s counsel. 

1. With this statement of the facts of the case, we 
come to the first question made by the record and to be 
passed upon by this court, and that is whether the levy 
under which the land wassold was void for uncertainty. 
It was levied “ upon fractional lot of land No. 4o in the 
eighth district of Hall county, lying on Flat creek, the 
same being 41 acres off the east side of said lot 40, and 
also upon fractional lot No. 33, in said eighth district of 
said county, the same being 220 acres of lot 33, all lying 
broadside to each other and all containing two hundred 
and sixty-one acres, more or less, including thirteen acres 
that was reserved when defendant sold said land to Nevill 
Bennett, all of which said land is described in a deed 
made by defendant, J. E. Odell, to said Bennett, and re- 
corded in the clerk’s office of Hall county.” The deed 
referred to recites the sale of the above described lands, 
“except 13 acres of land, including the shoals, use of tim- 
ber to build to the shoals, right of way to and from said 
shoals for most conveniency to the neighborhood, if there 
should be any machinery put up to said shoals, water- 
power excepted through said lands so far above the shoals 
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as necessary for any machinery that may ever be put up 
at said shoals on Flat creek, on fractional lots Nos. 40 and 
33 in the eighth district of Hall county.” 

That a levy is sufficient which refers to a record that 
makes it certain, is no longer a contested question in this 
state. 27 Ga., 200. 

Whilst this levy, taken by itself, may be insufficient to 
identify the land, yet, are not the descriptive facts so spe- 
cified in the deed as to guide the parties in locating it? 
To say 13 acres of land reserved out of 261 sold off of lots 
40 and 33 could give no well defined idea of where it lay. 
But when it says that the parts of lots 40 and 33 sold lie 
broadside to each other on Flat creek, and that 13 acres 
otf these lots are reserved, including the shoals and water- 
power through the land, so far above the shoals as neces- 
sary for any machinery that may be put up, together with 
the use of timber to build, the right of way to and from 
the shoals, etc., it seems to us that that water-power, 
known as the shoals on that creek, and in so small a body 
of land, would form such a distinctive locality as not to 
be misunderstood. 59 Ga., 711. 

At all events the court did right not to rule out the evi- 
dence, and in holding that it might go to the jury and the 
question of sufficiency be inquired into by them, the 
rights of a purchaser having intervened. 65 Ga., 201. 

To hold that this reservation was void for uncertainty, 
would be to invalidate the titles to probably half the 
country churches, and nearly all the private family burial 
grounds in the state. 

2. The next question for our consideration and upon 
which error is assigned, is that the judge charged the jury, 
that although the levy might be void for uncertainty, and 
the sale under it void, yet if it appeared from the evi- 
dence that Bennett was living on the land at the time of 
the levy, the presumption is that he was duly notified, 
and that it was his duty to come forward and file a claim 
to the land, and if he failed to do so, then that he was es- 
topped from claiming the land now. 
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We hold this charge to be error, as may be seen in the 
case of Bodega et ux. vs. Perkerson, 60 Ga., 516; and Whit- 
tington vs. Doe ex dem. Wright, 9 Ga.,28. Inthese cases it 
was held that our elaim laws were cumulative—permissive 
and not mandatory. 

The case, therefore, must be remanded for a new 
trial, as it may have been that it was under this charge of 
the court that the verdict wasrendered forthe defendant. 

3. The last assignment of error is upon the admission 
of the testimony of Berry Bagwell as to the identity of 
the land described in the levy, because the same was 
irrelevant and illegal. In this case, the land had been sold 
ten years before the beginning of the suit, and as the 
property of Odell; it was reserved by Odell out of 261 
acres sold and conveyed to Bennett,and described in his 
deed; J. D. Bagwell was the purchasé@r at the coroner’s 
sale; one of the demises was inthe name of Bennett, 
and another in the name of Odell’s administrator. The 
levy being objected to by them because of an insufficient 
description of the land, and the deed being objected to 
because it was void for uncertainty, made the qaestion of 
identity the important one in the case. The testimony, 
therefore, on that point was both legal and relevant, and 
being after the sale of the land and after the rights of a 
purchaser had intervened, it was properly allowed to go 
to the jury. 65 Ga., 201. 

Judgment reversed. 


McDANIEL, for use, vs. GRAY & COMPANY. 


A bond for titles contained the following clause: “Now, if he (Mc- 
Daniel, agent, who was the vendee) shall well and truly pay said 
notes at the times above specified, then the said C. W. Gray & 
Co. (the vendors) are bound to execute to said McDaniel, agent as 
aforesaid, or assigns, a good and sufficient title to the land afore- 
said, but on failure of the said McDaniel, agent as aforesaid, to pay 
the aforesaid sums of money, or either of them, at the times therein 
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specified, then the above obligation to be void and of no effect.” 
The purchaser paid one hundred dollars on the land, but failed to 
make any further payment. The vendors thereupon re-entered, the 
land being stil! vacant, and resold to another purchaser: 

Held, that upon the failure of the purchaser to pay, the vendors had 
the right to reduce the purchase money notes to judgment, file a 
deed and sell the land; or, they could bring ejectment; or, if the 
land was still vacant, they could re-enter and take possession of it. 

(a.) But when they pursued the dast named course, they thereby elect- 
ed to rescind the trade, and an implied obligation on their part arose 
to restore to the purchaser the amount of purchase money paid by 
him, less such an amount as would prevent actual loss to them by 
reason of his non-performance of the contract ; and he could bring 
his action therefor. 

(6.) After such rescission by the vendors, it was not necessary for the 
vendee to show that he was ready and willing to comply with the 
contract by paying the purchase money before bringing suit for 


what he had in fact paid. 
December 5, 1882. 


Vendor and Purchaser. Contracts. Action. Title. 


Before Judge FAIN. Catoosa Superior Court. Fevruary 
Term, 1882. 


Reported in the decision. 


A. T. HACKETT; W.K. Moore; T.R. JONEs, for 
plaintiff in efror. 


R. J. McCAmy, for defendants. 
CRAWFORD, Justice. 


Wm. P. McDaniel, agent, etc., bought of C. W. Gray & 
Co., a vacant lot in the city of Atlanta, for which he paid 
cash $100.00, and gave his notes payable in four install- 
ments, extending over a space of some six months, for the 
balance, and took a bond for titles. 

In that bond was the following clause: “Now if he 
shall well and truly pay said notes at the times above 
specified, then the said C. W. Gray & Co. are bound to 
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execute to said McDaniel, agent as aforesaid, or assigns, 
a good and sufficient title to the land aforesaid, but on 
failure of the said McDaniel, agent as aforesaid, to pay 
the aforesaid sums of money, or either of them, at the 
times therein specified, then the abeve obligation to be 
void and of no effect.” 

The notes were never paid. A short time before the 
last fell due Gray & Co. re-entered upon the land, the 
same being still vacant, re-sold it to another purchaser, 
and upon the payment of the purchase money made him 
a title. 

This suit was brought by McDaniel, the first purchaser, 
to recover of Gray & Co. the $100.00 paid to them on 
this land. 

The court below on the trial ruled, that to entitle him 
to recover, he must first show compliance, or an offer to 
comply with his contract. That if he failed to pay the 
notes, or any part of them when they fell due, Gray & Co. 
could take possession of the land and sell it, and before he 
could recover back the money paid, he must show that he 
was ready and willing to comply by paying the money for 
said land prior to the bringing of this suit, and this he 
must do, notwithstanding the fact that Gray & Co. may 
have sold the land, and put it out of their power to comply 
on their part. 

On this ruling of the court error is assigned. 

Under this contract of sale, we hold that upon the failure 
of the purchaser to pay the notes as they fell due, the 
vendors had the right to reduce them to judgment, file a 
deed and sell the land, as provided by law in such cases ; 
or they had the right to their action of ejectment; or if 
the land were still vacant and unoccupied, to re-enter and 
take possession. 

They adopted the latter course. This act on their 
part, as shown by the proof, was a rescission of the con- 
tract, and they have since held and maintained their right 
to the land, because of the failure of the purchaser to 
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comply with his part of the contract. Thus repudiating 
the contract, and repossessing themselves of the land, 
with the intent to hold it as their own, and thereby to 
restore themselves to the condition in which they were 
before the contract was made, there was an implied obli- 
gation on their part to restore the other party to the 
condition in which he was before the contract, as far as 
the same could be done with equal and exact justice to 
both parties. 

Gray & Co. were not bound to rescind, and thus give 
up whatsoever of advantage they might have had in the 
sale of the land. They could have brought it to sale, and 
if bought back by them, or bought by another, at half the 
amount of their debt, the 7. fa. would still have been valid 
against. McDaniel for the unpaid balance. Had they 
resorted to ejectment to recover the land, they would 
have stood before the court with their naked legal title, 
and a judgment therefor could not have been prevented 
under their contract of sale. Pursuing, however, neither 
of these remedies, the only one which remained open to 
them, was to avail themselves of that which they acted 
upon—to rescind because of the non-performance of the 
opposite party of his part of the contract, as allowed by 
section 2860 of the Code. Having elected to do this, they 
were in possession of both land and money; not by any 
legal process, nor by contract, but by their individual act. 
And it is to be noted also, that there is no provision in 
this contract authorizing the vendors ¢o declare it forfeited 
for a failure to make punctual payments. And the gen- 
eral principle is admitted to be, that where the parties 
themselves have not agreed and prescribed the right of 
rescission, and the circumstances under which it is to be 
exercised, restoration must be made. 8th Am. Rep., 688; 
24th Am. Dec., 774. Does it not follow, then, that these 
parties should restore to the purchaser the amount of the 
purchase money paid, less such an amount as would pre- 
vent actual loss to them, by reason of the non-performance 
of the contract on the part of the purchaser? 
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This appears to us to be the proper rule of law govern- 
ing the case ; and if the amount actually paid had been 
$850 of the $900 promised, and the vendors had rescinded 
as they did, it would hardly be claimed that they should 
be allowed to retain the whole amount of the money and 


the land besides. 
The amount involved, whether great or small, cannot 


change a legal principle. This view seems to be in 
harmony with the reasoning in the case of Hudson vs. 
Duke, 21 Ga. 403. 

Judgment reversed. 


TilE OCEAN STEAMSHIP COMPANY vs. MCALPIN, trustee: 


. Where vegetables were shipped for transportation by a common 
carrier, and upon delivery were receipted for as in good order, in 
a subsequent suit against the carrier for damages to them, the con- 
signee’s receipt repelied the presumption that the vegetables were 
damaged on the voyage by the negligence of the carrier, and was 
prima facie evidence of the good order of the vegetables at the 
time of the delivery. 

(a.) After giving this principle in charge, it was error to add “ that if 
the damage existed before the receipt was given by the consignee, 
it lies upon the transportation company to show that they used all 
ordinary care and diligence.” This addition was in direct conflict 
with the charge just given; or if not so intended, it was at least 
calculated to mislead the jury ; and therefore it is safest to grant a 
new trial. 

. Where vegetables were shipped for transportation by a steamship 
from Savannah to New York, and the contract provided that they 
were to be delivered in like good order as that in which they were 
received, “dangers of the sea, rivers and steam navigation, of what 
nature or kind soever, excepted,” and where such vegetables were 
received by the consignee and receipted for as in good order, sut 
suit was subsequently brought for damages alleged to have resulted 
froin the negligence of the carrier, if the evidence left it in doubt 
what the cause of the injury was, or if the damage could be as well 
attributed to the dangers of the sea as to negligence, the plaintiff 
could not recover. 
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(a.) After charging this principle, it was error to add “that the evidence 
must show that it was damage which occurred by an occurrence or 
act apart from the company, and one which they could not have 
guarded against, to enable the jury to find for the defendant.” If 
not directly contradictory to the principle just laid down, this addi- 
tion was so vague, general and uncertain as probably to mislead the 
jury instead of assisting them. 

. The custom of a business or trade is binding when it is of such 
universal practice that it becomes by implication a part of the con- 
tract. 

(a.) Torender a custom thus binding, it is not nécessary to show 
that it “was in the minds of both parties,’’ before it becomes a part 
of the contract. 

. Under the evidence in this case, the judge-should have charged as 
requested that ‘admission of parties must be closely scanned and 
received with care.” While not in the exact language of the Code, 
it is within the sense and spirit of the law. 

January 23, 1883. 


Common Carriers. Damages. Negligence. Charge of 
Court. Presumption. Contracts. Custom. Before 
Judge HARDEN. City Court of Savannah. February 
Term, 1882. 


In addition to the report contained in the decision, it 
is only necessary to state in connection with the fourth 
division thereof, that McAlpin testified that the master 
of the vessel on which his peas were shipped said that 
there had been a storm during the voyage, and the ports 
of the vessel were closed; that the storm ceased during 
the night, but he found on going below next morning that 
the ports had not been opened again, when he immedi- 
ately ordered them to be reopened. On this evidence 
the charge in regard to admissions was requested. 


LAWTON & CUNNINGHAM, for plaintiff in error. 
GARRARD & MELDRIM, for defendant. 
HALL, Justice. 


This was a suit against ‘The Ocean Steamship Com- 
pany of Savannah,” brought to recover damages for the 
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decay of two lots of green peas shipped by the defendant 
in error over the company’s line to New York, and alleg- 
ed to have been damaged by improper stowage. One lot 
of ninety boxes was shipped on the 6th of March, 1880, 
and the other lot of two hundred and twenty-one boxes 
on the 12th of the same month. There seems to have 
been no doubt that the peas were damaged, but when and 
how the damage was occasioned, were the points in dis- 
pute. The plaintiff in the court below, who had a verdict 
for the amount of damage done to the two hundred and 
twenty-one boxes, and who recovered nothing for the 
ninety boxes, claimed that the peas were in good order 
when shipped, which was proved by the tickets to the 
drayman who delivered them on board the vessel, and 
which were admitted in evidence in place of the usual bill 
of lading, and also by other testimony in the case, which 
it is unnecessary to set out in detail. The plaintiff in 
error (defendant below) insisted, that the damage, if any, 
was caused by inherent defects in the vegetables; that 
the stowage was proper, and that they were delivered in 
good condition in New York, as was shown by receipts of 
the draymen of the consignee at that city. 

1. The defendant in the court below requested, in 
writing, this charge: ‘‘ That if the jury found from the evi- 
dence that the several lots of peas which were damaged 
were received by the defendant and signed for as in 
good order, and the same were delivered and receipted for 
by the consignee or his agent, as in good order, then they 
could not presume, if they were afterwards shown to be 
damaged, that the damage was caused by the defendant, 
unless some negligence is shown on its part.” The court 
gave this charge, but added thereto: “ That if the dam- 
age existed before the receipt was given by the consignee, 
it lies upon the transportation company to show that they 
used all ordinary care and diligence.” To this addition 
exception is taken, and we think well taken, because if the 
addition is not a direct contradiction of the charge as re- 
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quested, it is at least so ambiguous that it was well calcula- 
ted to mislead the jury. The request as asked, as it seems 
to us, asserted in plain terms, that the consignee’s receipt 
for the peas in good condition, repelled the presumption 
that they were damaged on the voyage, by the negligence 
of the carrier, while the addition asserts just the contrary 
by instructing the jury, that if this damage existed be- 
fore the receipt was given, then it was incumbent upon 
the transportation company to show that they used all 
ordinary care and diligence ; that is to say, it must show 
the very fact which he had just instructed them that this 
receipt established. But granting that the addition does 
not contradict the request, we think that it is so ambigu- 
ous as to leave well informed and enlightened minds in 
doubt as to its real meaning and intention. Now, did 
this request assert the law, and was it pertinent and ma- 
terial to the issues between the parties? We think 
so, beyond cavil or question. In the case of the 
Central Railroad vs. Rogers, 57 Ga., 339, this court 
held that a receipt to the shipper that the goods 
were in good order at the place of shipment, was 
prima facte evidence of that fact as against the car- 
riers; and if so, why is it not equally true that a similar 
receipt of the consignee is like evidence that the articles 
were in good order when delivered? When the request 
to charge is in writing, is legal and pertinent, the court 
should giveit “in the language requested ”’ (Code, 3715) ; 
or at least should, as has been often held by this court, 
give it substantially as requested. Where the question is 
one of evidence only, as was the case here, and there is 
room for apprehension that the jury, on account of the 
ambiguity of the charge, may have been misled in con- 
sidering and weighing the testimony, it is safest to send 
the case back for anothertrial. 25 Ga.,184. If a charge 
in one of its bearings is not strictly legal, though it may 
be so in another, and on that account is calculated to mis- 
lead a jury, a new trial should be granted. 19 Ga., 335. 
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“ Nothing,” says Lumpkin, J., 14 Ga., 142, “ is more dan- 
gerous than to lay down general propositions which, in- 
stead of aiding, scarcely ever fail to mislead juries. 
Courts should apply the principles to the facts in evi- 
dence, stating the facts hypothetically.” 

2. The court was requested in writing to charge the 
jury, “that if they found from the evidence, that the con- 
tract was that the peas were to be delivered in New 
York in like good order as that in which they were re- 
ceived, dangers of the seas, rivers and steam navigation, 
of what nature or kind soever, excepted, and if the evi- 
dence leaves it in doubt, what the cause of the injury was, 
or if the damage may be as well attributable to the dan- 
gers of the seas as to negligence, then the plaintiff can- 
not recover.” The request was given with this addition : 
“That the evidence must show that it was damage which 
occurred (meaning, perhaps, was occasioned) by an occur. 
rence or act apart from the company, and one which they 
could not have guarded against, to enable the jury to find 
for defendant.” 

The charge, as requested, was legal and pertinent, and 
should have been given asasked. The consignee had re- 
ceipted for the goods as “in good order,” which cast the bur- 
den upon the plaintiff to show negligence. The evidence in 
the case, to say the least of it, left it in doubt whether 
the negligence of the carrier occasioned or contributed 
towards bringing about the loss, and when this is the case, 
he cannot recover. Hutchison on Carriers, $768, citing 
Muddle vs. Stride, 9 Car. & P. 380. The addition to this 
request, if not obviously contradictory to it, is so vague, 
general and uncertain as probably to mislead, instead of 
assisting, the jury to reach a proper conclusion ; and was 
for that reason erroneous. 

3. The court was requested in writing by the defendant 
to charge the jury that, “the custom of any business or 
trade should be binding only when it was of such universal 
practice that it became, by implication, a part of the con- 
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tract ; and if they found from the evidence that the peas 
were shipped in contemplation of a usage in the trade at 
Savannah, then that custom or usage entered into the con- 
tract; andin construing it, they must have reference to the 
customas proved.”” This charge was given, with the addi- 
tion that the jury must find “ that this custom or usage was 
in the minds of both parties before it is a part of the con- 
tract.” To this exception was taken. 

That the charge, as requested, was good law, we think is 
evident. The Code, §1, p. 4, declares, “the custom of 
any business or trade is binding only when it is of such 
universal practice as to justify the conclusion that it be- 
came by implication a part of the contract.” The custom, 
as testified to by defendant’s witnesses, was in substance, 
that carriers, in consideration of the low rate of freight, 
were not responsible for condition or quality of perishable 
articles on arrival, but that the custom did not restrict the 
carrier's liability for negligence. When carriers used due 
diligence, they were not responsible for loss ; but were re- 
sponsible, when the loss was occasioned by their negligence, 
This had been the custom of the port for thirteen years, 
according to one witness, and was so understood at the 
time of these shipments. Another witness, the agent of 
the plaintiff in error, testified “ that the usage of the port 
is that vegetables and perishable articles are carried with- 
out liability for decay ; the custom is so well understood 
by all the shippers, that witness had not even thought it 
necessary to write or stampit across the bill of lading since 
he had been agent. The usage doesnot relieve the com- 
pany from liability for negligence, but for inherent decay, 
weather and dangers of the seas.” True, the plaintiff tes- 
tified that he knew of no usage of the port as to the lia- 
bility of common carriers for vegetables, and shipped the 
peas in contemplation of no such usage ; he made no con- 
tract for the shipment with the defendant. It was shown, 
however, that the plaintiff had for some time previcus 
been in the regular habit of shipping vegetables by this 
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company’s line of steamers, and one witness testified that 
he discussed this custom with him, and that he knew it. 
This evidence warrants the defendant's request to charge, 
and brings it within the decision of this court in Berry 
vs. Cooper et al., 28 Ga. 543. 

In Mott vs. Hall et al., 41 Ga., 117, 122, this court held 
“that the custom of a business or trade is binding when 
it is of such universal practice that it becomes by impli- 
cation a part of the contract. If, as the witness stated, 
it had been the universal practice for thirty years, for 
clerks to make notes for necessary expenses, and to make 
contracts, by direction or authority of the captain, for 
building or repair account, we think the owners of this 
boat are presumed to have had knowledge of that custom, 
and to have given the clerk of their boat, by implication, 


authority to make such contracts as were universally 
made by other clerks of other boats running on the same 


river. 

The addition to the charge requested in this case would, 
it seems to us, import that this presumption could not 
arise, unless at the time of making the shipment, the cus- 
tom or usage was in the minds of both the shipper and 
the carrier; indeed, this charge asserts that it must be in 
the minds of both the parties before it can be deemed a 
part of the contract. This qualification destroys the im- 
plication which the law raises, that a universal custom 
enters into and forms a part of the contract. If this is 
not its meaning, and we can indulge no conjecture that 
gives it asignification in accordance with the provisions 
of the Code, then it is so uncertain and ambiguous as not 
to aid, but necessarily to confuse and mislead the jury, 
_and therefore, as we have shown in other instances, to that 
extent erroneous. 
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4. Under the testimony in the case, the court should 
have charged the jury, as requested in writing by the de- 
fendant, that “admissions of parties must be closely 
scanned and received with care.” This is the evident 
meaning, though it may not be in the precise language of 
the Code, $3792. It would have been more accurate and in 
more exact conformity to the Code, to have said simply 
that ‘“‘admissions should be scanned with care;” but we 
can perceive no departure from the sense and spirit of the 
law, in the request as made. 

As this case goes back for a new trial, it would not be 
proper, and we accordingly refrain from the expression 
of an opinion as tothe sufficiency of the evidence had 
on the trial in the court below, to authorize the verdict 
rendered. 

Judgment reversed. 


McARTHUR vs. THE STATE OF GEORGIA. 


[On account of providential cause, Jackson, Chief Justice, did not preside in *his case.] 


1. Acts of the legislature are presumed to be constitutional, and the 
courts will not declare them unconstitutional except where they are 
made clearly so to appear. 

(a.) The title of an act was as foilows: ‘An act to prevent the sale 
of spirituous or malt liquors near the Ridge Valley Iron Works, in 
Floyd county.” The body of the act provided that, “there shall 
not be delivered, sold, or furnished by retail, as a beverage, any 
spirituous or malt liquors within the radius of two and a half miles 
from said Ridge Valley Iron Works,” etc.: 

Held, that a reasonable construction will be given to the statute ; and 
so construing it, the words ‘‘delivéred” and “furnished” are both 
qualified by the words “by retail,” which mean by sale in quantities 
of less than one quart. In this view, the body of the act does not’ 
contain matter different from its title. 

. If the intention were to make illegal the delivery or furnishing of 
liquor otherwise than by sale, the act would be fro ¢an¢o unconsti- 
tutional. 
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(a.) On the trial of an indictment for violating this law, a charge that 
if the defendant sold, or if he delivered, or if he furnished to any 
one spirituous or malt liquors, etc., he would be guilty, was error. 


December 30, 1882. 


Cyiminal Law. Constitutional Law. Charge of Court. 
Before Judge UNDERWOOD. Floyd Superior Court. 
March Term, 1882. 


Reported in the decision. 


WRIGHT, MEYERHARDT & WRIGHT, for plaintiff in 
error. 


J. I. WRIGHT, solicitor general, by T. W. ALEXANDER, 
for the state. 


CRAWFORD, Justice. 


1. The plaintiff in error was found guilty of unlawfully 
delivering, selling and furnishing intoxicating liquors to 
certain persons within two and a half miles of Ridge - 
Valley Iron Works. He moved to set aside the verdict 
because it was contrary to evidence and law, and because 
the act under which the indictment was found was un- 
constitutional and void, in that the body of the act 
contained matter different from that which is expressed in 
the title thereof. The title of the act is as follows: 

“An act to prevent the sale of spirituous or malt liquors near the 
Ridge Valley [ron Works in Floyd county.” 


Then it is enacted : 


“That there shall not be delivered, sold, or furnished bv retail, as a 
beverage, any spirituous or malt liquors within the radius of two and 
a half miles from said Ridge Valley Iron Works, and any person vio- 


lating,” etc. 

Upon the first presentation of this question, the inclina- 
tion of our minds was that the body of the act contained 
matter different from what was expressed in the title 


v 69—29 
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thereof ; and whilst we are not altogether free from doubt 
on the subject, yet under the uniform rule laid down by 
this court, we are not authorized to declare am act of the 
legislature void, except in clear and manifest cases. In 
this act there is but one subject matter referred to, gnd 
that is spirituous or malt liquors; neither does it contain 
matter different from what is expressed in the title thereof. 

It is declared by its caption to be an act to prevent the 
sale of spirituous or malt liquors; and in the body thereof 
‘‘that there shall not be delivered, sold, or furnished, 
by retail as a beverage any spirituous or malt liquors 
within the radius,” etc. Bouvier defines the meaning of 
the word retaz/ to be, to se// in small parcels and not in 
gross. And it is so defined by Worcester, Wehster, and 
others who have given their time and study to the meaning 
of words. Under our law, words are to be given their 
usual and ordinary signification ; to retail, then, is Zo se// in 
small quantities or parcels, and when used in reference to 
liquors, means to sell in quantities of less than one quart. 
Code, 1424. 

When, therefore, this act is critically examined, does 
it not mean that the delivery or furnishing of liquors dy 
retail, is but the sale of it? So construing it, and guided 
as we must be by the decisions of this court, we are con- 
strained to hold, “that acts of the legislature are not 
only presumed to be constitutional, but that the authority 
of the courts to declare them void will never be resorted 
to, except in a clear and urgent case,” and this not being 
such a one, it cannot be so pronounced. 16 Ga. 102. 

2. The plaintiff in error further alleges that he is entitled 
to a new trial, because the judge erred in charging the 
jury, that if McArthur, the plaintiff in error, sold, or if 
he delivered, or if he furnished to any one spirituous or 
malt liquors at Ridge Valley Iron Works, within a radius 
of two and a half miles of said works, that then he would 
be guilty. 

Under the view which we have taken of this act, we are 
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constrained to rule, that if the delivery or furnishing, is 
not done dy retail, as prescribed by the act, then such 
delivery and furnishing would not be in the way of sale, 
and under such construction the body of the act would 
contain matter different from what was expressed in the 
title, and to that extent would be unconstitutional. The 
title of the act is only to prevent the sale, and the body can- 
not be made broader than the title, and especially so. when 
no enlarging words are used, such as “and for other pur- 
poses,” which words are not found in this title. 

It is possible that this plaintiff in error, as was suggested 
on the argument, may have been found guilty upon the 
ground that he so/d the spirituous liquors which he deliv- 
ered, but as the illegal charge may have controlled the 
jury, we think that a new trial should be granted, and it 
is so ordered. 


Judgment reversed. 


MANNING vs. MITCHERSON. 


1. To acquire property in animals, birds and fishes which are wild by 
nature, one must have them in his actual possession, custody and 
control ; and this he may do by training, domesticating or confining 
them. 

(a.) A woman had acanary bird which she had tamed, and of which she 
had had possession for about two years. It knew its name, and 
when called by its owner would answer the call. On one occasion 
it had left its cage, and after having been gone for a day or two, had 
returned: 

Held, that such facts gave a right of property in the bird; and upon its 
having disappeared without the knowledge or consent of the owner, 
and having been received and taken possession of by another who 
kept it in confinement, the owner could recover it by possessory 
warrant. 

. A possessory warrant will lie against any one who receives or takes 
possession of a personal chattel under a pretended claim and with- 
out lawful warrant or authority. 

(a.) It appearing in this case that the bird was in the power, custody 
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and control cf the husband, and was surrendered by his authority 
and direction to the officer upon the issuing of a possessory warrant, 
there was sufficient evidence on that point to support the warrant 
against the kusband, although his wife may have had the personal 
care of the bird. 

. The judgment of the justice awarding possession to the plaintiff in 
this case was not against the weight of the evidence; and the 
judgment dismissing the cer¢zorarz was right. 


January 23, 1883. 


Possessory Warrant. Actions. Birds. Property. Hus- 
band and Wife. Before Judge TOMPKINS. McIntosh Su- 
perior Court. May Term, 1882. 


Mrs. Catherine Mitcherson sued out a possessory war- 
rant against Patrick Manning to recover possession of a 
canary bird. On the trial before the justice, the evidence 
on behalf of the plaintiff was, in brief, as follows: The 
bird was obtained by the plaintiff from the captain of a 
vessel, and had been in her possession for about two 
years. On the 27th of December, 1881, it was discovered 
that the bird was missing, and the door of the cage in 
which it was kept was found open. It had escaped once 
before, and after remaining away for a day or twohad re- 
turned. It was called “Sweet,” and would answer to its 
name. It hada peculiar crest on its head, which was di. 
vided in the middle by Mrs. Mitcherson, as one would 
part a person’s hair. On January 2, 1882, plaintiff learned 
that the bird was in possession of Manning, and sent to 
him for it, but the latter refused to deliver possession. 
The identity of “Sweet” was very positively sworn to by 
the plaintiff and other witnesses on her behalf. Uponthe 
return of the possessory warrant, the bird was not brought 
into court. The justice asked for it, and defendant re- 
plied that he did not know that it was necessary to bring 
the bird up to court. The justice read §4038 of the Code 
to him; he returned with the officer to give the latter the 
bird ; the constable returned with it in his possession and 
testified that it was given to him by a servant at Man. 
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ning’s house, and that when he had previously sought to 
execute the warrant, Manning refused to give up the 
bird. 

The evidence on behalf of defendant was, in brief, as 
follows: Mrs. Manning had a canary bird which was 
either this bird or so closely resembled it that they could 
not be distinguished, the resemblance extending even to 
the peculiar mode of wearing its head-feathers. Defend. 
ant’s bird escaped in October, 1881. On the night of 
January I, 1882, one Brown returned to her the bird in 
dispute, it having entered his kitchen and been caught by 
one of hisservants. The witnesses on behalf of defend- 
ant, all testified that to the best of their knowledge and 
belief this was her bird. It remained in her possession 
until taken by the constable, and was not in the posses- 
sion, custody or control of her husband. 

W. R. Gignilliat, Esq., counsel for plaintiff, by consent, 
made the following statement in his place: ‘Mr. Man- 
ning told me that Mrs. Mitcherson had demanded the 
bird in such an insolent manner as to hurt his feelings 
very deeply ; that if she had asked for the bird in a decent 
way, she could have had ‘her’ bird, or ‘the’ bird, I am 
not certain which, without any trouble, but that she had 
treated him in the matter as though he was not worthy to 
walk on the same ground with her folks.” 

The justice awarded possession to the plaintiff. De- 
fendant carried the case by certiorari to the superior 
court, where the judgment of the magistrate was affirmed, 
and defendant excepted. 


W. A. Way; P. W. MELDRIM, by W. G. CHARLTON, 
for plaintiff in error. 


W. R. GIGNILLIAT; LESTER & RAVENEL, for defend- 
ant. 


CRAWFORD, Justice. 


The questions submitted for our adjudication by this 
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record and insisted on by counsel for the plaintiff in 
error, are substantially : . 

(1.) Whether such a property right can exist in a canary 
bird as to make it the subject matter of a possessory war- 
rant. ; 

(2.) Whether, even if this be so, such warrant will lie 
against the husband, to recover property in the posses- 
sion, custody or control of the wife. 

(3.) Whetherthe notary public, and ex-officio justice of the 
peace, did not commit error in his decision in this case, 
in giving judgment in favor of the plaintiff in the war- 
rant, against the weight of evidence submitted on the 
trial. 

1. The law of Georgia is, that to have property in ani- 
mals, birds and fishes which are wild by nature, one must 
have them within his actual possession, custody or control, 
and this he may do by taming, domesticating, or confining 
them. 

The answer of the ex-officio justice of the peace in this 
case, the same being a certzorarz and no traverse thereof, 
must be taken as true, and it says, that according to the 
testimony of all the witnesses the bird in controversy was 
shown to have been tamed. It was also testified that it 
had been in the possession of the plaintiff in the warrant 
about two years; that it knew its name, and when called 
by its owner, would answer the call; that it had left its 
cage on one occasion, and after having been gone a day 
or tworeturned; that on the 27th day of December, before 
the preceding new year’s day, it was missing from its 
cage, and on the latter day it was received and taken pos- 
session of by the defendant, who had kept it in confine- 
ment ever since. . 

Under this evidence, there does not seem to be any 
question of sufficient possession and dominion over this 
bird, to create a property right in the plaintiff. To say 
that if one has a canary bird, mocking bird, parrot, or 
any other bird so kept, and it should accidentally escape 
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from its cage to the street, or toa neighboring house, that 
the first person who caught it would be its owner, is whol- 
ly at variance with our views of right and justice. To hold 
that the traveling organist with his attendant monkey, if 
it should slip its collar, and go at will out of his immediate 
possession and control, and be captured by another per- 
son, that he would be the true owner and the organist 
lose all claim to it, is hardly to be expected ; or that the 
wild animals of a menagerie, should they escape from 
their owner’s immediate possession, would belong to the 
first person who should subject them to his dominion. 

2. Upon the second question presented for our consid- 
eration, we hold, that a possessory warrant will lie against 
any one who receives or takes possession of a personal 
chattel undera pretended claim, and without lawfui war- 
rant or authority. To apply this principle to the facts of 
this case, as they are set out in the answer of the justice, 
we must say that, though the wife may possibly have had 
the personal care of the bird in question, yet it is clear 
that it was in the power, custody and control of the hus- 
band, and was undoubtedly surrendered to the officer by 
his authority and direction. So that, really no question 
can be legally made on the point here raised, as the - 
session of the wife was but the possession of the husband. ——— 

3. That the justice gave judgment in favor of the plain- 
tiff in the warrant against the weight of evidence, we do 
not admit. The testimony for the plaintiff was positive 
and convincing, and the testimony of Robt. Gignilliat, Esq., 
given in his place as an attorney, without being sworn, 
shows that the refusal toreturn the bird, as stated to him 
by the defendant himself, was owing more to the offensive 
manner in which it was demanded, than to any claim of 
right which he set up by ownership or possession. This 
statement was not denied or controverted by the defend- 
ant, though he was a witness in the case. The weight of 
the testimony appears to be clearly with the plaintiff. 





452 SUPREME COURT OF GEORGIA. 


—__—____« 








Kirby ef al. vs. Reese. 





Under the law and the testimony, there was no error in 
dismissing the certzorart. 
Judgment affirmed. 


KIRBY e7 al. vs. REESE. 


1. A deed made to secure a debt conveys the title to land, and a home- 
stead therein will avail nothing as against such title. There is 
nothing in the debtor upon which a homestead can operate save the 
equity of redemption; if he never redeems, there is nothing to 
which it can attach. 

. When the property on which there is a mortgage which has been 
foreclosed is levied on under other process, the holder of such 
mortgage has the option to place his mortgage 7. fa. in the hands 
of the officer, cause the title unincumbered to be sold, and claim 
the proceeds, according to the date of his lien, or else he may sim- 
ply allow the sale to proceed subject to the lien of his mortgage. 


December 5, 1882 


Claim. Mortgage. Judgment. Liens. Title. Be- 
tore Judge HARRIS. Meriwether Superior Court. Feb- 
ruary Term, 1882. 


Reported in the decision. 
W. A. TURNER; R. S. BURCH, for plaintiffs in error. 


A. D. FREEMAN, for defendant. 
JACKSON, Chief Justice. 


A parcel of land in the possession of Reese, the claim- 
ant, was levied on by a mortgage /f. fa. in favor of J. T. 
& T. Kirby against Lovett. The mortgage bore date 
on the 5th of February, 1871, when Lovett held the un- 
disputed title to, and possession of the land. In 1874 
Lovett, with the consent of his wife, made and executed 
a conveyance, passing the title in the land tothe People’s 
Bank of Newnan, in order to secure a debt due the bank. 
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In April, 1875, after the title had thus passed out of Lov- 
ett, he had the land set apart as a homestead for hi? fami- 
ly. In November, 1875, the bank made a deed back to 
Lovett in order to sell the land and with the proceeds pay 
the fi. fa. issued on a judgment for the said debt, all of 
which was regular according to the statute. See, Code, 
1969, e¢ seg. The bank bought the land at this sheriff's 
sale, and Reese, the claimant, holds under a deed from 
the bank. The mortgage of the Kirbys, the plaintifis in 
execution, was foreclosed at the date of this sale, but no 
agreement was made that the land should sell free from 
the mortgage lien. 

The question is, when this land was thus sold by the 
bank, did the title pass free from the mortgage lien so as 
not to be subject now thereto ? 

The jury found that it did pass under the charge of the 
court, and on the denial of a motion to set aside the ver- 
dict of not subject and to grant a new trial, the plaintiffs 
in mortgage fi. fa. excepted. 

The homestead was not good against the bank. The 
reason is that the title had all passed out of the applicant, 
Lovett, when he applied. He had thensold the absolute 
title to the bank. That he did so in order to secure a 
debt, made no difference. The very objectrof passing the 
title was to prevent homestead. Code, $1969. 

Even if this act, so codified, had not been strictly com- 
plid with, the title would pass to secure a debt, if the 
conveyance made by the parties so intended. 54 Ga., 45, 
62 /b., 659, and many other cases. 

What remained in the grantor and wife as against the 
bank? Simply the right to redeem, or the equity of re- 
demption. 59 Ga.,507. There the title passed to the 
grantee to secure a debt, as here, before the homestead 
was set apart, and the homestead was held good as to the 
equity of redemption or right to redeem alone. 

The court say, “ On what estate did the homestead pro- 
ceedings take effect? On such estate as the debtor had 
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inthe land. That estate was purely equitable, and con- 
sisted of the right to redeem the legal title on payment of 
the money as security for which he had passed that title 
to the creditor.” 

Thus it appears that Lovett had the right a home 
stead in this land whenever he redeemed it by paying the 
bank’s debt. But he never did exercise his right to .re- 
deem, but suffered the land to be sold by the sheriff, and 
the bank bought it and sold it to Reese, the claimant. 
There was no announcement or agreement that it be sold 
free from the encumbrance of the mortgage 7. fa. of the 
Kirbys, though some notice was given to the sheriff by 
the counsel of the Kirbys to hold up the money, as he had 
a superior lien, and he had alsorun up the land to enough 
to pay his mortgage, but not to pay it after the bank’s 
ji. fa was paid. The notice to sheriff was after the sale. 
No public announcement was made at the sale of any sort, 
so that the bidders should know that the land was sold 
free from the encumbrance of the Kirbys’ mortgage. 

So that whatsoever lien or encumbrance the mortgage 
of the Kirbys had, remained intact notwithstanding the 
sale, and the land is subject to their 7. fa. unless the facts 
connected with the sale to the bank and tle homestead 
proceedings of Lovett and wife annulled this lien. 

But Lovett and wife, here in this case, are not parties, 
they never redeemed the land so as to make their home- 
stead good against anybody; they let it go to sale, the 
bank bought it free from all homestead right of theirs, 
and the question here is narrowed to this: did the bank 
get a title free from the lien of the Kirbys mortgage of 
I-71, which was upon it when it bought it in 1874? and 
is the verdict right which found it not subject to the older 
mortgage lien? 

It is quite certain that the mortgagees, the Kirbys, 
were not obliged to claim the money, or rather to look to 
it for their debt, their mortgage being foreclosed, but it 
was for them to do so or not asthey pleased. The lan- 
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guage of the statute on the subject uses the word “ may” 
not “must” or “ shall.” Code, 1¢67. 

So that the fact that the mortgage was foreclosed made 
no difference in respect to its lien in this case. 

What did the bank sell? It had reconveyed the title to 
Lovett, and it sold and bought and conveyed to the 
claimant all Lovett’s title—the entire fee—subject only 
to such encumbrance as was upon it when the bank 
bought it in 1874. That encumbrance was this mortgage 
executed to the Kirbysin 1871. If it was not sold at 
the sheriff's sale free from encumbrance, it must be liable 
to that lien, and the verdict should have subjected it to 
that lien. 

The only case in the way of this conclusion is seeming- 
ly the case in 63 Ga., 296, Moore vs. Frost et al. 
But that was acontest for the proceeds of the sale of 
a homestead between a junior judgment creditor, who 
held alien upon the homestead, and a senior judgment 
creditor who had none. It was held that as the junior 
could levy on and sell the land, and the senior could not, 
the proceeds were properly applied to the payment of the 
junior judgment. So in the case at bar, if the entire land 
had been sold, and the contest were over the proceeds of 
it, the bank, though junior, would take the money over 
the senior mortgage, but as it was sold subject to the 
mortgage, the mortgagee’s money is in the land yet, and 
it is subject to the fien. 

Judgment reversed. 


See 66 Ga., 704; 63 /6., 296; 62 /b., 659; 61 Jb., 223; 
59 16., 779; 58 46., 457; 57 /0., 601. 


TAYLOR, trustee, e¢ a/. vs. DYCHES. 


1. Where one owning land sells a part of it, reserving in the deed an 
alley-way for the common use of the part conveyed and the part 
reserved, and subsequently conveys the remainder not passed by 


~ 
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the first deed, the right of common of easement in the way passes 
to the grantee in the second deed as appurtenant thereto. 

(a.) Private ways are never presumed to be personal, when they can 
be construed to be appurtenant to the land. They are in the 
nature of covenauts running with the land. : 

. Even if in one of the links of the chain of title of a foeffee holding 
under the second grantee the conveyance excepts the alley- way, 
that exception will be construed, in the light of the original con- 
veyance, not to mean an exception of the right of common in the 
way, but an exception of the exclusive use thereof. 

September 26, 1882. 
Roads. Alleys. Easements. Deeds. Title. Before 

Judge SIMMONS. Pulaski Superior Court. May Term, 


1882. 
Reported in the decision. 


WATSON & JORDAN; HALL & SON, for plaintiffs in 
error. 


L. C. RYAN; KIBBEE & MARTIN, for defendant. 
CRAWFORD, Justice. 


This case comes up from a decree made by the chan- 
cellor below; upon the finding of certain issues which had 
been submitted to a jury, touching the rights of the liti- 
gants in and to an alley-way between two adjacent land 
owners. 

The facts necessary to a clear understanding of the 
question of law involved in the controversy are, that D. 
R. Matherson being the owner of what was known as the 
Hawkinsville Bank lot, sold and conveyed to Dillard & 
McPhail, under whom the defendants here claim, a part of 
said lot, and after describing it accurately in the convey- 
ance by metes and bounds, he proceeds as follows: “The 
said Matherson agrees to leave for the use of the said 
Dillard & McPhail a portion of land on the west side of 
said lot, the width of eight feet, the full length of said lot, 
for a lane or alley to be used in common by said Mather- 
son and Dillard & McPhail, their heirs and assigns.” 
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Matherson afterwards sold the balance of the lot, but 
reserved the alley-way. The purchaser again sold and 
conveyed it, reciting in the conveyance that it was the 
Hawkinsville Bank lot “containing one-half acre, being 
all of said lot except 25 feet sold to Dillard & McPhail, 
and eight feet on west side of Dillard & McPhail 
reserved for an alley-way on Commerce street.” 

Under this chain of title the complaint in this suit 


holds. 
Dillard & McPhail sold the lot they purchased of Math- 


rson to McPhail & Taylor, McPhail being one of the foeffees 
in the first deed, and the same person in both; but in their 
conveyance the lot was described as being thirty-three feet 
wide, which necessarily included the alley-way. 

This deed was never recorded until after this litigation 
commenced, although it had been executed something 
over eighteen years. 

The jury to which certain special issues were submitted, 
found that the defendants and those under whom they . 
claimed went into possession of the premises in 1860, and 
had held peaceable possession thereof since that time, that 
the complainant and those under whom he holds never 
claimed any right to the use of the alley, but that the pos- 
session originated in fraud and was without any honest 
claim of right. 

Under this finding, the chancellor decreed that the alley 
in dispute was an open way, with full right in the com- 
plainant and those claiming under him, to use, occupy 
and enjoy the same as a way, without let or hindrance; 
that the defendants remove the obstructions which they 
have placed upon said alley; and that they be perpetually 
enjoined from obstructing the same, and that it be kept 
open as an alley. He further decreed that the deed from 
Dillard & McPhail, as also those following it, so far as 
they conveyed the said alley-way, be, under the verdict of 
the jury, declared fraudulent, passing no title in law to 
the exclusive use by the feoffees of the said alley-way. 

This decree is excepted to because it is insisted that 
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although the jury may have found that the defendant’s 
twenty years possession originated in fraud, and was not 
under any claim of right, still the finding gives the com- 
plainant no rightto pursuethem. Neither can the decree 
be sustained by anything which appears in the deed from 
Matherson to Dillard & McPaail, nor in that from Math- 
erson to the purchaser of the baiance of the lot; that the 
word appurtenances in the latter does not convey any 
right to the alley, the easement not being continuous, and 
not arising from necessity. 

We do not think that these exceptions to the decree 
are well taken. In the deed from Matherson to Dillard 
& McPhail a right of way was undoubtedly granted, re- 
served, or excepted by the grantor over other lands of his 
not therein conveyed, fo be used in common by the grantor 
and grantees, their heirs and’assigns. The deed conveyed 
twenty five feet by two hundred and ten in /ee, and eight 
feet by two hundred and ten to be used in common by 
themselves, their heirs and assigns as a right of way. 

Private ways are never presumed to be personal when 
they can be construed to be appurtenant to the land. 


“ They are of the nature of covenants running with the 
land” and “a right of way appurtenant to the land is 


appurtenant to the whole, and every part of it, and if 
such land is divided, and conveyed in separate parcels, a 
right of way thereby passes to each of the parties.” 7th 
Am. Dec., 619; Wash. on Eas. 232; 2d Wait’s Act. and 
Def., 655-6; 6th /d., sec. Ist p. 348 and authorities cited. 

In Huttemeir vs. Albro, 18 N. Y., 48, cited in 23d Am. 
R., 155, it was held that where a deed of conveyance de- 
scribed land as bounded on and by an alley-way then owned 
by the grantor, that an easement in the alley way was 
thereby conveyed; and was so held upon what was said 
to have been the well settled rule, that a reference toa 
way owned by the grantor as a boundary gives a right of 
way therein. Smyles vs. Hastings, 22 N. Y., 217; Wash. 
on Eas., marg. p. 170. 
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If this be sound law, how clearly and indisputably is 
the right of the complainant here to all that he claims. 
The alley-way of eight feet is specially provided for in the 
first deed to be used in common by the grantor and the 
grantees, and their heirs and assigns, and the reservation 
runs through all the deeds down to the complainant. 

The right thus created passed to each proprietor, hold- 
ing the adjacent or boundary land asappurtenant toit. 6 
Wait’s. Act. and Def. 348 ; 1st Cush., 285 ; Wash. page 32. 
sec. 9, Pp. 35, sec. 13; 10 Ga., 495; 117 Mass. 371, 
376. 

It seems to be settled that every covenant in a grant 
which enlarges its extent and operation, or which quali- 
fies it, enters into and forms a part of the estate granted 
and accoinpanies it into the hands of every one to whom it 
may be subsequently transferred. Carlin vs. Paul, 11 Mo., 
32; Wash., marg. p. 75, sec. 48. 

And from all the authorities we deduce the following 
principles : 

1. Where a grantor owns a lot and sells a part of it, re- 
serving an alley-way for the common use of the part con- 
veyed and the part reserved, and subsequently conveys 
the remainder not passed by the first deed, the right of 
common of easement in the way passes to the grantee in 
thé second deed as appurtenant thereto. 

2. Even if in one of the links of the chain of title of a 
feoffce holding under the second grantee, the conveyance 
excepts the alley-way, that exception will be construed in 
the light of the original conveyance, and not to mean an 
exception of the right of common in the way, but an 
exception to the exclusive use thereof. So that, under the 
finding of the jury in this case, the judge committed no 
error in the decree which he rendered. 

Judgment affirmed. 
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ATKINSON & CLARK vs. LANIER ef al. 


[This case was argued at the last term, and the decision reserved.] 


. Where a note which fell due in 1867 was payable in “gold or its 
equivalent,” although at the maturity thereof gold was at a premi- 
um, and subsequently it became of par value with currency, yet in 
a suit on the note the recovery could only be for the amount of 
gold or its equivalent specified therein, with interest added as dam- 
ages for failure to pay at maturity. A judgment for the value of 
gold in currency at the maturity of the note asa principal, with in- 
terest thereon (less agreed credits) was erroneous. 

(a.) The judgment should not be generally for a given amount, with- 
out stating whether in gold or currency; but as the two are now 
of equal value, this makes no practical difference, 

(4.) This case compared with and distinguished from Wa&taker vs. 
Dye, 56 Ga., 380. 

2. While the consideration of a written contract may always be the 
subject of parol evidence, the contract in its terms cannot be varied 
thereby. 


September 5, 1882. 


Contracts. Gold. Damages. Before Judge HARRIS. 
Troup Superior Court. November Term, 1881. 


Lanier e¢ a/. brought suit against Atkinson & Clark on 
the following note: 


$1,500.00. Ten months after date we promise to pay Mary Ann, 
V. J. and Eliza F. and Rufus A. Anderson, minor children of John B. 
Anderson, fifteen hundred dollars in gold or its equivalent, with inter - 
est from date, for value received. March 8, 1866. 

(Signed.) ATKINSON & CLARK.” 


Defendants pleaded the general issue and a special plea 
to the effect that plaintiffs were not parties to the consid- 
eration of the note, nor intended as beneficiaries there- 
under, but their father was the owner of cotton which he 
feared would be confiscated by the revenue officers of the 
United States, and upon selling the same to defendants, 
the names ot his children were, at his request and for his 
protection, inserted as payees, not for the purpose of cre- 
ating any obligation to them, but merely to avoid trouble 
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from the revenue officers, which he apprehended. On the 
trial, parol testimony was offered to support the allega- 
tions in the plea, but was rejected by the court, in so far as 
it sought to alter and vary the note. 

When the note fell due, one dollar in gold was worth 
one dollar and forty cents in currency. At the time of 
the trial they had become of equal value. The case be- 
ing submitted to the court without a jury, he held that the 
valuation should be fixed at the date of maturity, and. 
rendered judgment accordingly. Defendants excepted. 


B. L. Harris; B. H. BIGHAM, for plaintiffs in error. 


FERRELL & LONGLEY, by brief, for defendants. 


JACKSON, Chief Justice. 


This is an action on a promissory note to pay the plz.in- 
tiffs fifteen hundred dollars “in gold or its equivalent ;” 
and the controlling question is, what is the measure of 
damages on a breach of the contract in not making pay- 
ment in 1867, when the note fell due. The plaintiffs are 
minors, and hence are not barred, having had no guardian 
or legal representative; and the suit was recently brought 
and was decided by the judge of the superior court of the 
Coweta circuit, without a jury by agreement of the par- 
ties, at the November term, 1881, of Troup superior 
court. When the note fell due $1.00 in gold was worth 
$1.40 in paper currency, legal tender, and the judge added 
forty per centum to the face of the note, and calculated 
the interest on that sum, and gave judgment, after de- 
ducting certain credits agreed upon, for principal and in- 
terest, on that basis. 

The defendant excepted, and assigns that judgment as 
erroneous. : 

1. The judgment is not for the sum found due, in curren- 
cy, but for nine hundred and five dollars and fifty cents prin 

v 69—30 
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cipal and six hundred and six dollars interest, generally. In 
this particular case, and at this time, when legal tender notes 
are at par with gold, it makes no practical difference wheth- 
er the judgment be entered thus generally or in currency or 
in gold, as all are of par value ; but if legal tender currency 
and goid were now of different values, as they were at the 
maturity of the note, the difference of the manner of en- 
tering the judgment would be large and quite apparent. 

At its maturity, how was this note by the contract of 
the parties tobe paid? The contract replies, “in gold or 
its equivalent.” If not paid at that time, but the pay- 
ment was delayed for months or years, when then paid 
how was it by the contract to be paid? Stil in gold or 
its equivalent, with interest, as damages for the failure to 
pay at maturity. The principal, in gold or its equivalent, 
and the interest, as damages for non-payment, in gold or 
its equivalent. And when judgment is rendered on the 
note when it is sued upon, what should be the recovery ? 
Just the same, we think, that is, the principal in gold or 
its equivalent, and the interest in gold or its equivalent. 
By this line of reasoning it will appear that the plaintiffs 
were entitled to recover the face of the note in gold, with 
interest in gold up to the date of the judgment; but the 
court below rendered judgment, after deducting credits, 
for the face of the note in the equivalent of gold at its ma- 
turity in the then currency of the country, and interest on 
this sum up to judgment. Thus the court added to the 
amount promised to be paid at the maturity of the note 
forty per cent., making the face of it $2,100.00 instead of 
$1,500.00, and on this increased sum calculated interest, 
and gave judgment therefor. 

The equivalent of gold is all that the defendants bar- 
gained to pay; gold is the exact equivalent of gold, there- 
fore gold is what they bargained to pay; but the effect of 
the ruling and calculation of the court below is to force 
them to pay $600.00 more of principal in go/d than they 
ever bargained to pay, and of course rateably the increased 
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amount of interest. That gold and currency are now par, 
cannot alter the legal question. That is one of the acci- 
dents of time and trade. Gold might have been now 
worth twice as much as currency, and still the plaintiffs 
could recover gold, though its equivalent in currency 
would have been twice the nominal sum of the judgment. 
They ought to recover no more now, though gold and 
currency be par. 

The measure of damages for the breach of the contract 
in not paying the note at maturity is the interest, and that 
is always fixed and easily ascertained. If another meas- 
ure, based on the fluctuations of currency, were adopted, 
it would lead to great confusion. 

We hold, therefore, that the court was wrong in ruling 
that the plaintiffs could recover more than the face of the 
note in gold, with interest in gold from maturity, and in 
adding forty per centum to the nominal sum in the face 
of the note and basing his calculations thereon. Such, 
too, seems to be the current of authority. 

Our own court in the case of Whitaker vs. Dye, 56 Ga., 
380, say, “if this were a gold contract, the judgment 
should be for gold,” citing 7 Wallace 229-12; /d., 687. 
“ But (the learned judge delivering the opinion in Whzt- 
aker vs. Dye goes on to say) “it is a currency contract, 
and whatever advantages belong to it as such ought to be 
preserved. In dealing with it, the value of gold was in- 
volved to find out how much currency was due, but for 
that purpose only.” Thus that case is distinguished from 
this. That contract is: “The subscriber agrees to pay at 
the maturity of the note, on the currency then in circula- 
tion, an amount equivalent to the aforesaid amount of 
the currency now in circulation as it is valued at the date 
hereof,” that value being fixed in the note just preceding 
the words cited above. So that that isa pure currency 
contract ; but this contract which we are now considering 
is in these words, “ ten months after date we promise to 
pay * * * * fifteen hundred dollars in gold, or its 
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equivalent, with interest from date.’’ So that this is a 
contract which might have been discharged by a payment 
in gold at the maturity of the paper, and not having been 
then so discharged, on suit for the damages for that 
breach of promise to pay, the measure of damages is the 
gold which could then have extinguished the debt with 
lawful interest for delay in payment. Thus, the learned 
judge in Whitaker vs. Dye, supra, goes on to say, “ treat- 
ing currency as represented by that part of it which may 
be used as legal tender, is not the difference between 
realizing it earlier or later, simply the lawful interest ; no 
more and no less? We shall so hold in the present case, 
and affirm the judgment.” So we may say in this case. 
Is not the difference in realizing the gold earlier or later, 
simply the lawful interest, no more and noless? Observe, 
the words “or its equivalent’ do not alter the contract or 
make it more burdensome on the debtor. He did not 
promise to pay more than gold, but gold or the equal of 
gold ; whereas the other construction or rule would make 
him pay more than gold or the equivalent of gold, but 
the value of the currency as compared with gold at the 
maturity of the paper. And as gold and currency are 
now of equal value, the effect of the judgment is to make 
the debtor pay in gold more than he contracted to pay, 
with interest on this larger principal, instead of paying 
exactly what he contracted to pay, with interest on that 
sum. 

In the case of Bronson vs. Rodes, 7th Wallace, 229, the 
question was whether, on a note payable in gold coin, 
judgment should be for the gold or legal tender currency, 
and the supreme court of the United States held that the 
debt could not be discharged in legal tender currency, but 
must be paid in gold, and it was so ordered, reversing the 
court of appeals of New York. 

And so in Trebilcock vs. Wilson, 12th Wallace, 687, the 
same principle was again applied, reversing the supreme 
court of Iowa. On the question there distinctly put, 
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“whether a promissory note of an individual, payable by 
its terms in specie can be satisfied, against the will of the 
holder, by the tender of notes of the United States, declar- 
ed by the act of congress of Feb. 25th, 1862, to be a legal 
tender in payment of debts,” it was held that it could not 
be so satisfied, and judgment was rendered for the debt in 
gold and silver coin, and Bronson vs. Rodes was affirmed. 
If the holder was entitled to a judgment in gold and silver 
coin and, could not be made to take less, can the debtor 
be made to pay more? That would be to make one rule 
for the creditor and another for the debtor, and if the 
principle ruled in these two cases by the supreme court 
of the United States, and recognized and adopted by this 
court in effect in Whitaker vs. Dye, be good law for the 
one class, the creditors, it must be applied in exact justice 
to the other class, the debtors. 

It will be observed that in the case in the 12th Wallace 
the debt was payable zz specze, and those words were con- 
strued to mean gold and silver coin, and thus that case 
was brought within Bronson vs. Rodes, and the case dis- 
tinguished from a promissory note payable in specifics. 

We are aware that the ruling we now make is in conflict 
with Bond ws. Greenwald & Co., 4 Heiskell, 453, decided 
by the supreme court of Tennessee; but we feel con- 
strained to go where the principle ruled by the supreme 
court of the United States in the cases cited and in others 
to the same general effect, and recognized by us in Wzt- 
aker vs. Dye, supra, must take us. The principle accords, 
too, with the sounder reason, and enforces the contract of 
the parties as made by themselves, laying as the measure 
of damages for delay in payment the uniform rule, 
interest on the sum that was agreed to be paid, and re- 
quiring both principal and interest to be paid in the gold 
which was promised. 

2. In respect to the other points made in the record, it 
isonly necessary to say that while the consideration of a 
contract in writing may always be open for parol evidence, 
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the contract cannot in its terms be varied by such testi- 
mony, and we do not see error in the rulings of the court 
in regard to the points made thereon in this record. 

We reverse the judgment, because we hold that the 
court below erred in awarding judgment on the value of 
the gold at the maturity of the note as compared with 
the value of currency then, with interest on the principal 
so increased, instead of awarding a judgment for what is 
due on the face of the note, after deducting the credits 
agreed upon, in gold, with interest thereon up to judg- 
ment also in gold. 

Cited for plaintiff in error : Code 2757, sub-sec. 8; 30 Ga., 
925 ; Code, 2720, 2727, 2729, 2774, 2874; 8 Ga., 49; 56 /b., 
380; 37 1b., 600; 38 /b., 133; 41 /é., 333; 51 1b., 528; 
42 /b., 551; 46 /0., 232; 5 Wallace, 663; 7 /d., 258, 229; 
11 /b., 379; 12 /b., 698; 14 /b., 268; 3 Benedict 160; 
8 Blatchford, 337; 15 Rich. Law, 50; 5 Bush, I9g9; 
Code, 2757, sub-sec.,1; 14 Ga., 429; 18 /b., 440; 28 
Ib., 165; 30 10., 306, 93, 981; 52 /6.,47; 53 10., 214; 57 
Lb., 319. 

For defendant: 44 Ga., 46; 45 /b.,511; 47 10., 3209, 
359; 54 1b., 222,625; 56 /b.,638; 57 1b., 232; 54 /6., 174; 
60 /6,585; 61 1b., 147; 63 /b., 411; Code, 3854; 103 U. 
S., 313; 60 Ga., 164; Code, 2944, 2950, 3073, 3074; 44 
Ga., 241; 91 U.S., 298-9; 4 Heiskell, 453. 

Judgment reversed. 


GARRETT ¢7 al. vs. WHEELESS. 


1. A testamentary paper in the following terms was offered for pro- 
bate: “I, Riley Garrett, of the county of Randolph and state of 
Georgia, being of perfect mind and memory, thanks be given unto 
God, calling unto mind the mortality of body and knowing that is 
appointed unto all men once to die, I do make and ordain this my 
last will testament, that is to say, principally, and first of all, I give 
and recommend to the earth to be buried in decent christian man- 
ner, at the discretion of executors, who shall be Isham Wheeless, 
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and so much of my worldly estate I give and bequeath unto Wil- 
liam Augustus Wheelus, and I do hereby revoke and disannual 
all other wills, legacies and bequests, confirming this to be my last 
will and testament: ”’ 

Held, that such a will was not so uncertain as to be void. A will 
should not be refused to be admitted to probate on account of un- 
certainty, unless it be so uncertain that it cannot be construed by 
the aid of parol testimony. 

. It appears that the testator in this will was a bastard ; that the ex- 
ecutor was his first cousin, and sthe legatee named was the execu- 
‘tor’s child, six years of age; that he kept his willand a photograph 
of the boy in his trunk together; and that a year before his death 
he stated that this legatee was the only relation he recognized (the 
father of the legatee having died) though there were others nearer 
of kin, in fact: 

Held, that in the light of these facts, the intention of the testator was 
to provide for his burial expenses, and leave the remainder of his 
property to the legatee named. 


September 12, 1882. 


Wills. Legacies. Before Judge WELLBORN. Hall 
Superior Court. February Term, 1882. 


The facts of this case are sufficiently stated in the deci- 
sion, except the following: 

Riley Garrett, the testator, was an illegitimate son of 
one Mary Garrett, and the caveators were his first cousins 
on his mother’s side. The testimony shows that he 
always récognized Isham Wheeless, the father of the leg- 
atee in the will, as his cousin, and that they were inti- 
mate with each other. 


G. H. Prior; J. B. EstTEs & SON: GEO. K. LOOPER; 
W. L. MARLER; H.H. PERRY; L. E. BLECKLEY, for 
plaintiffs in error, cited: Jarman on Wills, vol. 1, [24]; 
24 Ga., 643, 658; 28 Jd., 98, 330; Watford vs. Foster, 
February Term, 1881; Williams on Executors, vol. 1, 458 
[393]; 35 Conn., 525 ; Wms. on Exrs., vol. 1, 454 (note r.) ; 
3 Sw. & Tr., 6; 47 N. H., 27, 46; 10 Richardson So. Ca., 
193; 59 Ga., 473; Code, 2394; 2 Kelly, 50; Bacon’s 
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Abr., X, 479; 2 Kelly, 32; 26 Ga., 552; 32 Jd., 601; 25 
Id., 430; Reese’s Manual, 274; 25 Pa., 460; Jarman on 
Wills, vol. 1., pp. 643,646; margin, 356-368; pp. 649, 
[359], 662, 663, [370] ; 2 Roper on Legacies, 1450, 1452; 
44 Md., 30; Jarman, vol. 1, 739, [425]; Wms. on Ex’rs, 
vol. 2, 1244, note; Starkie on Ev., 1272; Wigram on 
Wills, 186; Code, 2456; 44 Md., 30; 16 Ga., 507; Jar- 
man, vol. 2, p. 60 [486], 61, note, 74, 56 [483]; 1 Sneed, 
394; 12 Grattan, 196; 3 Metc, Ky., 156; Roper on Leg. 
acies, [1469-70-71-72]; O’Hara on Wills, 42; 26 Ga., 
522; 2 Kelly, 47; 6 Conn., 270, 275 ; 32 Ga., 601; 1 Kel- 
ly, 20; 14 Ga., 286, 370; 28 Jd., 263; Reese’s Manual, 
97, 100, 276; Code, 2414; 30 Ga., 167; 14 /d. 377, 379; 
32 /d., 601; 28 I/d., 264; 47 Id., 469, 470; Reese’s Man., 
275; Bacon’s Abg., X, 538; Gr. on Ev., §289; Phillips on 
Ev., Cowen & Hill’s notes, vol. 3, 1359, 1360, 1361, 1384; 
Jarman on Wills, vol. 1, 711, note (3) /d@., [347]; Wigram, 
242; Phillips on Ev., Cowen & Hill's notes, vol. 3, [1384], 
[1385], [1387], [1389], [1428]; Jarman on Wills, vol. 1, 711, 
761, 643, 645, [356]; 3 Metc. Ky., 156; 50 Ga., 526; 12 Jd, 
156, 163; 14 /d., 597; 62 /d., 169; 27 /d., 324: Roper 
on Legacies, [1469, 1472]; 12 Grattan, 196; 1 Jarmanon 
Wills, 52, note ¢ and [67]; /z re Barden, L. R., 1 Probate 
and Divorce, 325; Code,§2445; 28 Ga., 533: 1 Wms. on 
Ex’rs, [255]; Jarman, vol. 1, [168—9-70] ; /m re Fraser, L. 
R., 2 P. & D., 40, 406; 24 Ga., 643, 658. . 

HOPKINS & GLENN; J. N. Dorsey; S. C. DUNLAP, for 
defendant, cited: 60 Ga., 194; 21 J/d., 23, 44,45; 14 
Id., 362 ; Code, §§2456, 2395; 16 Ga., 496; 1 Wms. on 
Ex., 299; 20 Ga., 553; 40 /d.,575; 2 Jarman on Wills, 
53 and note, 56, 60; 39 Ga., 652; 40 /d., 25; Wms. 
on Ex., 162, 1166; 2 Blackstone Com., 279: 1 Jarman on 
Wills, 643; 1 Redfield on Wills, rule 10, page 426, rule 
19, page 427 ; 12 Grattan, 196; Am. Prob. cas. vol. 1, 168; 
Redf. on Wills, 434, rule 17, 7th qualification, 435, rule, 
23. 
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JAcKSON, Chief Justice. 






The following instrument was offered for probate: 






“GEORGIA—RANDOLPH COUNTY. 

In the name of God, amen. I, Riley Garrett, of of the county of 
Randolph, and state of Georgia, being of perfect mind and memory, 
thanks be given unto God, calling unto mind the mortality of body, 
and knowing that is appointed unto all men once to die, I do make and 
ordain this my last will testament, that is to say, principally, and first 
of all, I give and recommend tothe earth to be buried in decent chris- 
tian manner, at the discretion of executors, who shall be Isham Whee- 
lus, and so much of my worldly estate, I give and bequeath unto 
William Augustus Wheelus, and I do hereby revoke and disannual 
all other wills, legacies and bequests, confirming this to be my last will 
and testament. 

Is testimony whereof, I have hereunto signed my signature, this 
18th day of January, 1844. Signed and sealed this 18th day of Janu- 
ary, 1844. 

ROBERT nBauKE, { 
















HEZEKIAH BRUKE, 
W.C. PERKINS, 





Caveat was filed on the ground, among others, that the 
paper on its face was void for uncertainty. 

The evidence for propounders showed that the paper 
offered was found in deceased’s trunk, after his death, 
with the appearance of having been sealed, but the seal 
broken. 

A photograph found with the will in the same trunk 
was shown and identified as that of Wm. A. Wheeless. 

J. H. Butt testified that deceased had told him a year 
before his death that Wm. A. Wheeless was the only rela. 
tive he had that he recognized. 

Propounder then proved by interrogatories that de- 
ceased was of sound mind; that one of the witnesses, 
Robert O’Conner, had removed to the state of Florida 
before the war; that the other two witnesses were dead 
and proved the handwriting of all the witnesses and of 
Riley Garrett; that deceased and Isham Wheeless were 
first cousins, and that Wm. A. Wheeless was Isham Whee- 






| 
RILEY GARRETT, [L. S.] | 
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less’ son, and was five or six years old at date of will. 
That Isham Wheeless died sometime about 1852 or 1853. 
That there existed very kind and intimate feelings be- 
tween Riley Garrett and Isham Wheeless. 

The evidence for caveators traced up the relationship, 
and showed that the caveators were first cousins of Riley 
Garrett, and that there were no nearer relatives living, 
and that he was never married. 

On these facts, the jury found for the propounders ; and 
on the motion for a new trial by the caveators, on the 
ground of uncertainty on the face of the paper, and others 
which go to the same point, the court below held that the 
verdict stand, refusing the new trial, and on that judgment 
error is assigned. 

We think that the paper is not void for uncertainty, but 
reading it in the light of surrounding circumstances, the 
intention of the testator may be ascertained. There is 
hardly a correctly written paragraph inthe paper. The 
testator was illiterate. Certainly he meant to have his 
body buried, yet he does not mention the word body. It 
is to be buried at the discretion of executors, and imme- 
diately thereafter one executor is named, and but one. 
We think he meant this executor to pay for the coffin and 
other things necessary out of the property he left, and 
the sum of money to be expended is left to his discretion. 
Therefore the discretion of the executor is alluded to—a 
discretion as to the sum to be expended as well, as the 
general arrangement for the burial. This expenditure, 
though small comparatively, throws light on the next dis- 
position, and the only other disposition which he makes 
of his property, as follows: “And so much of my worldly 
estate I give and bequeath unto William Augustus 
Wheelus.” These words cannot mean that so much as 
was necessary to bury him be left to Wm. Augustus, 
because he was but six years old, and would hardly be 
competent to bury him, and because he has already turned 
that matter over to Isham, and vested him with dis- 
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cretionary power in regard to his funeral, and of necessity 
bequeathed to him money enough to doit. What did he 
mean, then, by the term ‘so much of my worldly estate”? 

We think it pretty clear that he meant so much as re- 
mained afterthe other disposition of part of it for his burial. 
The illiterate man, leaving out words all through his will, 
and expressing thoughts in broken sentences, meant un- 
doubtedly, we think, thereby to convey the remainder of 
his worldly estate to the son of the executor to whom he 
had entrusted the thing most in his mind—that which he 
denominates as “ principally and first of all’’—his burial. 
Two things he wanted done—first to be buried, and that 
to be paid for, and secondly and lastiy to give the balance, 
after paying for that, to the son of the man who was to 
bury him and pay out of his estate for it, and then to ex- 
ecute the other and next important thing in his mind, to 
take care of and turn over to the boy the balance. 

Turning on the will, in the language of counsel for de- 
fendant in error, the light of relationship, and the inten- 
tion is reflected more clearly. The caveators were not 
his kindred in his heart. These two were—this father, 
the executor, and this sor, the legatee. The will, with 
the photograph of the son, he kept in the same trunk 
together for many years, and he told a witness a year be- 
fore his death that this legatee was the only relative he 
recognized, the father then being dead. 

So that from the words of the will itself, we think 
enough may be gathered to hold it not absolutely void 
for uncertainty ; and that being so, it cannot be refused 
admission to probate,—especially when, construing this be- 
quest in the light of surrounding circumstances, the 
intention becomes obvious. 

A man has a right to give enough of his property to 
his executor to have his body buried, and the probate 
would be necessary for that purpose, and the /actum 
being proved, it should stand. But if there had been 
nothing but the subsequent bequest, and it being objected 
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to for uncertainty, unless so absolutely void as not to be 
aided by the rule of construing it by surrounding cir 
cumstances, the factum being proved, the probate should 
stand, in order that it may have the light of those circum- 
stances thrown on it, if on the issue of devisavit v. el non, 
that light could not be used ; for it would not do to defeat 
a will as void for uncertainty, when it is not so uncertain 
that parol evidence could not make the writing certain in 
meaning—not to make a different will, but to construe the 
writing, and thus carry into effect testator’s intention as 
expressed in it. 

So we conclude that the court did not err in overruling 
the motion for a new trial, and the judgment is affirmed: 

Cited for plaintiff in error: 1 Jarm. on Wills, 24, 643, 646, 
659, 663, 739. 

Judgment affirmed. 


ANDERSON, attorney general, e¢ al. vs. The MAYOR 
AND COUNCIL OF SAVANNAH ¢7 al. 


1. This court will not interfere with the discretion of the chancellor in 
passing upon questions of fact involved in applications for injunc- 
tions, unless such discretion has been abused. 

2. While it is unlawful to sell or offer for sale illuminating oils, includ- 
ing naphtha, below the standard fixed by law, it is not unlawful to 
generate gas from naphtha by Doty’s or other stationary gas ma- 
chine. 

(a.) If one of the defendants should violate the law by storing naphtha 
in a city, and in dangerous proximity to the property of others, the 
penalties attached thereto are ample for safety and protection, with- 
out the aid of equity, which takes no part in the enforcement of 
the penal statutes of the state. 


November 21, 1882. 


Injunction. Equity. Municipal Corporations. Naph- 
tha. Illuminating Oils. Before Judge TOMPKINS. Chat- 
ham Superior Court. March Term, 1882. 
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Reported in the decision. 


C. ANDERSON, attorney general; W. S. BASINGER; 
GARRARD & MELDRIM; W. G. CHARLTON, for plaintiffs 
in error. 


B. A. DENMARK; J. R. Saussy; H. C. CUNNINGHAM; 
S. B. ADAMS, for defendants. 


CRAWFORD, Justice. 


This cause is brought to this court upon the refusal of 
the chancellor below to grant an injunction. 

The grounds upon which the relators and orators claim 
the right to an injunction are, that the mayor and alder- 
men of the city of Savannah are about to enter intoa con- 
tract with one N. F. Thompson to light the streets of said 
city, and that the burning fluid which is to be used is naph- 
tha, the fire test of which is lessthan 120 degrees Fahren- 
heit, and that the same, upon inspection, has been con- 
demned ; that it is being stored near the Exchange, and 
endangers the records of the city and the titles to prop- 
erty ; that the mayor and aldermen are about to perfect 
this contract, and that thereby they will become bound to 
pay the said Thompson out of the corporate funds of the 
city ; that the selling or offering for sale, the keeping for ’ 
sale, or in storage, any burning fluid, fire test below 120 
degrees Fahrenheit, not approved by inspector, is express- 
ly forbidden by statute; that the keeping and use is not 
only contrary tothe policy of the state, but its high de- 
gree of inflammability involves constant risk of confla- 
gration, and great danger to the lives and property of all 
the inhabitants of the city, of which relators and orators 
are in constant apprehension, and that some of the in- 
surance companies in which the relators and orators have 
their property insured are contemplating an increase of 
rates, or a discontinuance of insuring in said city in con- 
sequence of the use of the said burning fluid. 
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The mayor and aldermen, by their answer, admit that 
they have entered into a contract with their co-defendant, 
Thompson, by which he is to light the streets by means 
of a patent self-generating gas lamp, but do not. know 
whether the materials to be used are such as are forbidden 
by law; that proposals for lighting the streets for 1882 
were invited, and because the bid of their co-defendant, 
Thompson, would be a large saving to the city, the same 
was accepted. Further answering, they say, that under 
the charter of the city, they are charged with the duty of 
lighting the streets, and that the contract into which they 
have entered is not illegal in any respect, and as it makes 
it obligatory on Thompson to light said city for a sum of 
about three thousand nine hundred dollars per annum 
less than the same was proposed to be done by the only 
other bidder, it should not be interfered with. 

Defendant, Thompson, by his answer, admits that he 
has a contract to light the streets of Savannah for the 
year 1882, but denies that he is now or ever was engaged 
in selling or furnishing to the mayor and aldermen naphtha 
or other burning fluid below 120 degrees Fahrenheit fire 
test; that he does not now store any naphtha in any room 
near the Exchange, nor did he ever at any time store large 
quantities there; denies that he is now or ever was engaged 
in selling, or offering for sale,any burning fluid in this 
state below fire test, or that he is using or otherwise dis- 
posing of any fluid in any manner forbidden by law, or 
contrary to the policy of the state ; denies all danger from 
his system of lighting to any one, or that the insurance 
companies will increase their rates. Further answering, 
says that he manufactures gas, shows the process of its 
manufacture, and says that the machine cannot explode 
or cause damage, and that the present suit is instigated 
by his competitor, the Savannah Gas Light Company. 

Upon the bill and answers and the proofs submitted, 
the chancellor denied and refused the injunction prayed 
for, and complainants excepted. 
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1. It has been so often ruled by this court that it would 

not interfere with the discretion of the chancellor below 
in passing upon questions of fact involved in applications 
for injunctions, unless abused, that it is needless to do 
more than to repeat that ruling in thisjudgment. In this 
case, the facts seem to beso overwhelmingly with the de- 
fendants, that ifa review of the judgment of the chancel- 
lor on the facts were necessary, we would be constrained 
to hold that he committed no error in ruling them as he 
did. 

2. The only matter further to be considered is, whether 
there was an error of law committed, in refusing the grant 
of this injunction as prayed for. As appears from the 
record, the mayor and aldermen had madea most advan. 
tageous bargain with their co-defendant, Thompson, to 
light the city, and it was sought to prevent the execution 
of this contract, upon the grounds named in the bill of 
relators, the only one of which we consider it necessary to 
notice is, whether there was any violation of law in the 
manner in which that contract was to be executed. The 
main point pressed on the argument was, that in the car- 
rying out of this contract there would be a violation of the 
laws of the state, in the illegal use of naphthaas a burning 
fluid, and that contracts which are contrary to law anid to 
the general policy of the state, should not be allowed, es- 
pecially when such contracts endanger life and property. 

An examination of the various acts of the legislature 
on this subject will showthat the defendants do not pro- 
pose to violate them. 

The act of 1870 prescribes a penalty for the unlawful 
sale, offering for sale or giving away of kerosene oil, 
names its legal standard, and prescribes a test by which to 
measure its safety. That of 1872 declares that no person 
shall mix naphtha and illuminating oils for sale, or sell or 
offer for sale oils made from coal or petroleum which are 
below the standard; nor shall any person sell, or offer for 
sale, or keep for sale, naphtha for illuminating purposes, 
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except where the same is used in making illuminating gas 
by Doty’s, or other stationary gas machine. 

The act of 1881 forbids the sale or offering for sale as 
an illuminator, for consumption within the limits of the 
state of such fluids as are below the standard of the fire 
test named in the act. 

Thus, with the several acts before us, and the contract 
of the defendants, we are unable to see wherein there is 
to be any violation of the law. The act of 1872 excepts 
in terms from its provisions the sale of naphtha where it is 
to be used in making illuminating gas by Doty’s, or any 
other stationary gas machine; and that of 1881 only pro- 
hibits the sa/e of it, when the purchaser is to consume it as 
an illuminator within the limits of this state. 

The defendant, Thompson, neither sells nor offers for 
sale the burning fluid of which so much apprehension is 
expressed, and if he keeps it in store, which is denied, the 
penalties attached to such violations of the law are ample 
for safety and protection, without the aid of a court of 
equity, which takes no part in the enforcement of the 
penal statutes of the state. Phzllips vs. Mayor of Stone 
Mountain, 61 Ga., 387. 

Perceiving no error of law by the chancellor in refusing 
to grant the injunction sought by the relators, his judg- 
ment must be affirmed. 

Judgment affirmed, 


SKINNER ef al. vs. MOYE, trustee. 


. Ordinarily, where there are liens upon property sold, or defects in 
the title, known to the purchaser, a general warranty will not cover 
them unless intended so to do; but whether such known defects or 
liens are intended so to be covered is a question of fact, and parol 
evidence is admissible to establish such fact, although the evidence 
for that purpose involves conversations or declarations prior to the 
making of the deed. 

. Upon the sale of a homestead by consent of the ordinary (prior to 
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the act of 1876 changing the mode of sale), where the proceeds 
were used for the family, the purchaser acquired an equity, and a 
debt for which the homestead could not be sold in the hands of the 
family could not subject it in the hands of a purchaser. Moreover, 
while the homestead existed and was held by the family, the rever- 
sionary interest of the person from whose property it was set apart 
was not subject to levy and sale. But when the entire fee, including 
both the homestead estate and the reversion, was sold (the ordinary 
consenting as to the homestead), the reversionary interest was not 
protected in the hands of the purchaser, and could be levied on and 
sold. 

(a.) If the husband warranted his purchaser against the claim of cer- 
tain creditors, and under such claim the reversionary interest was 
sold, and the purchaser of the land bought it to protect himself, he 
could hold his warrantor liable, or could set off the amount so paid 
against a suit for the balance of the purchase money. 

(4.) The interest of the wife, if she contributed to the payment for the 
land when bought by her husband, is a matter between her and her 
husband, there being nothing to show notice tothe purchaser. 


December 19, 1882. 


Mortgage. Homestead. Evidence. Deeds. Warranty. 
Levy and Sale. Before Judge SIMMONS. Washington 
Superior Court. February Adjourned Term, 1882. 


Reported in the decision. 
W. W. MONTGOMERY, for plaintiffs in error. 


B. D. EvANs; JNO. N. GILMORE; H. D. D. TwicGs, 
for defendant. 


SPEER, Justice. 


The plaintiffs in error made their application to fore— 
close a mortgage on certain lands of the defendant, to re- 
cover the amount due on a note secured by the mort- 
gage, made by the defendant in error, payable to the 
plaintiffs, for the sum of eight hundred and thirty dollars 
principal, besides interest, and which was given as the last 

v 69—31 





478 SUPREME COURT OF GEORGIA. 





"Skinner et al, vs. Moye, trustee. 





———————————— 


payment due on the land mortgaged, and which land 
had been sold by the plaintiffsto the defendant. To this 
petition to foreclose the defendant filed his plea, alleging 
that the note on which the foreclosure is sought was the 
balance due for the purchase money of the land mort- 
gaged, and that the deed given by the plaintiffs to defend. 
ant had therein a covenant of warranty, which warranty 
had failed, and defendant was compelled to pay out eleven 
hundred dollars to perfect and protect said title, and this 
sum plaintiffs should allow defendant, and the mortgage 
for this cause should not be enforced against him. 

Under the evidence and charge of the court, the jury 
returned a verdict in favor of the defendant. A motion 
for new trial was made, which was refused, and plaintiffs 
excepted. 

The evidence discloses the following statement of facts: 
That the land mortgaged was purchased by Jesse J. Skin- 
ner at a sale made by the administrator of —— Brown, 
deceased, who was the father of Mrs. Skinner, said sale 
taking place since the year 1866; that as part payment 
for said land, the distributive share of Mrs. Skinner, as 
one of theheirs at law of the intestate, was appropriated, 
amounting to about the sum of eight hundred dollars, 
the same being her separate estate; that after said pur- 
chase and payment for said land, Jesse J. Skinner, as the 
head of a family, had laid off to him a homestead in real- 
ty for the benefit of his wife and family in the land so 
purchased, subject to the dower of the widow therein ; 
that afterwards, Skinner and his wife, being desirous of 
selling said lands, with and under the approval of the or- 
dinary, sold and conveyed the same to the defendant in 
error subject to the widow’s dower, the body of land con- 
taining six hundred and sixty-six acres, for the sum of 
six thousand three hundred and thirty-dollars. The con- 
veyance recited, “that the said James J. Skinner had 
laid off to him, as the head of a family, a homestead in 
realty for the benefit of his wife, Eliza, and family, con- 
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taining six hundred and sixty-six acres, and the said Jesse 
J. Skinner and Eliza, his wife, being desirous to sell and 
dispose of the same, with and under the approval of the 
ordinary, did, in and for the consideration, sell and con- 
vey the same, etc.” The deed was jointly executed by 
Skinner and wife, and approved by the ordinary, and bore 
date on the 8th November, 1873. 

It further appears that at the time of the execution of 
said deed, F. W. Sims & Co. held an execution against 
James J. Skinner for the sum of $8,000.00 principal, dated 
on 17th January, 1872, issuing upon a judgment rendered 
on the .5th December, 1871, on a debt contracted since 
1868, which was unsatisfied ; that pending the negotiations 
for the sale of said land by the Skinners to the defendant, 
this judgment and its lien and effect on the title was dis- 
cussed between the parties. The testimony on this point 
was conflicting, Skinner testifying that, on account of a 
reduction of three hundred dollars in the price, the de- 
fendant purchased said land, agreeing to take the risk of 
the title, while the defendant and another witness testified 
that Skinner agreed that he would protect the defendant 
against said judgment, and it could be done, if necessary, 
by the payments or installments to become due on the 
land, as he, defendant, would have the same in his hands. 

It further appears, after the sale of the land, the note 
upon which a recovery is now sought, and which was the 
last installment due, was, on the 12th day of June, 1876, 
duly assigned in writing by Jesse J. Skinner to his wife, 
Eliza J. Skinner, with the mortgage, in consideration of 
her separate interest in said land arising from the pay- 
ment of her distributive share in her father’s estate, ap- 
plied to the purchase thereof at the administrator’s sale. 

On the 1oth day of January, 1877, F. W. Sims & Co. 
caused their 7. fa. against Jesse J. Skinner to be levied 
“on the reversionary interest of the defendant in 7. fa. 
after the termination of the homestead estate (with the 
exception of the widow’s dower) on the land ”’ purchased 
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by the defendant below, the same wassold and purchased 
at sheriff's sale at the price of eight hundred dollars, 
the vendee, Moye, interposing no claim to said property 
or any objection to the sale. For this amount paid out 
by him, as he alleges, to protect the title he had purchased 
of plaintiffs, he sets it up as a bar to the recovery on the 
foreclosure sought, and claims that there has been a 
breach of the covenant of warrantee made by the plain- 
tiffs in their sale of the land to the defendant, and for 
_ this cause plaintiffs are not entitled to recover. 

1. Whatever interest Mrs. Skinner may have had in this 
land by having contributed to its payment out of her 
separate property, is a matter alone between herself and 
her husband. There is nothing in the record that shows 
that the defendant, Moye, had any notice that she had 
any interest in it. The deed from the administrator was 
made to her husband alone, and as his property he ex- 
empted it by a homestead estate. His wife joined him in 
the conveyance to Moye, and this estops her from assert- 
ing any title or interest in the land as her separate prop- 
erty under the facts proved. 

Was it competent, over objection, to prove by Moye 
and Graybill the facts testified to by them as to what Skin- 
ner said about protecting Moye from the Sims /. fa., on 
the ground that all declarations antecedent to the deed 
and the whole prior negotiations are merged in the writ- 
ten conveyance, and that parol evidence was not admis- 
sible to vary the contract between the parties? The rule 
is, that where there are liens upon or any defect in the 
title, known to the party purchasing, a general unanimity 
is not presumed to cover such defects, unless expressly so 
intended. But whether such known defects or liens are 
intended so to be covered, is a question of fact, and parol 
evidence is admissible to establish such fact. Code, 2655. 

Here the plaintiffs in error insisted that as the defend- 
ant, at and before the purchase, knew of the existence of 
the Sims 7. fa. and its lien upon the property 2f Skinner, 
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that the general covenant of warranty in the deed they 
made to Moye was not intended to cover this lien upon 
or defect in the title. But whether it was so intended was 
a question of proof, and parol evidence was properly ad- 
mitted to establish it. We see, therefore, no error in ad- 
mitting the testimony of Moye and Graybill on this ground, 
as complained of. 

2. The main question in the case is, whether the sale of 
the reversionary interest in this land was such a breach of 
the covenant of warranty in plaintiffs deed as entitles the 
defendant below to an abatement of the price agreed to 
be paid for the land, and whether the cost and expense 
incurred by defendant in purchasing such reversionary 
interest can be pleaded to this suit for the purchase money. 

Thisland was the property of Jesse J. Skinner. Out of 
it he had procured to be set apart a homestead estate that 
protected both the homestead and reversionary interest 
from levy and sale under the Sims f. fa. so long as the 
beneficiaries of such estate were in the enjoyment of and 
entitled to the homestead property. It has been held 
upon the sale of the homestead estate by consent of the or- 
dinary, where the proceeds are used for the family, the pur- 
chaser acquires an equity, and if the debt be such as could 
not sell it in the hands of the family, it cannot sell it in the 
hands of those whose money has been used by the family. 
60 Ga., 624. Moreover, it was ruled in the case of /odly 
vs. Lofton, 61 Ga., 154, that pending the existence of the 
homestead, the reversionary interest of the person from 
whose property it was set apart is not subject tosale. See 
also 47 Ga., 629; 59 Ga., 836. But the question presented 
by this record is, where a homestead estate, and likewise 
the reversion, has been aliened (by the consent of the or- 
dinary, so far as the homestead estate is concerned), wheth- 
er the reversionary interest of the husband in said property 
is subject to be sold in the hands of the vendee under a lien 
existing against the husband at the time of the alienation. 
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That a reversion or remainder estate in realty is the 
subject of levy and sale ordinarily, cannot be questioned. 

When this homestead estate was set apart and approved 
out of these lands, by the head of the family for their bene- 
fit, the residue or reversionary estate was still left in the 
grantorand his heirs, after the determination of the home- 
stead estate which he had consented should be set apart 
and granted out of it, and such interest continued, of 
course, subject to the lien of judgments against the grantor. 
When this reversionary estate has been sold with the 
homestead, though the homestead is protected as an 
equity in the hands of the purchaser against the debts of 
the vendee, why should not the reversionary estate thus 
aliened be subject to the lien and to be disposed of by 
judicial sale? This court has ruled that the homestead in 
the hands of a vendee could not be sold where the money 
arising from the sale has been used for the benefit of the 
family so long as the homestead estate exists. But here 
is an estate in these lands that is distinct and independ- 
ent of the homestead, and all that the vendee could claim 
would be to be subrogated to the rights of the family of 
the vendor so far as to protect the homestead from levy 
and sale. We see no good reason inlaw, where such sale 
does not interfere with the full enjoyment of the home- 
stead estate in the vendee, why this interest should be ex- 
empted. All he bought under the protection and exemp- 
tion of the homestead was the right to its use and enjoyment 
pending the homestead estate, and as he also bought the 
reversionary interest from the vendor, subject to the lien, 
we see nothing in public policy, or in the spirit or letter of 
the law of exemption, which should protect (in his hands) 
this reversionary interest from sale. The exemption of 
the homestead in his hands asa vendee was a mere equity 
at most, allowed in view of the peculiar and anomalous 
character of the homestead estate, and we see no good 
reason why, when he is protected in the enjoyment of that 
estate, his equity should extend to the reversionary estate, 








SEPTEMBER TERM, 1882. 483 





Jenkins vs. Jenkins. 


which, under the facts, in the future can never inure to 
the benefit of the wife and children of the original appli- 
cant. 

There is a good reason why such reversionary interest 
should be protected from sale when the homestead is in 
the possession of the family. The policy of the law isto 
give the family this protection and exemption against cer- 
tain debts, during the period their condition of dependen- 
cy demands it, and for them not to be harassed or dis- 
turbed in this enjoyment by one holding the reversionary 
estate, and, moreover, to give the head of the family an 
opportunity to pay off the debts and incumbrances ex- 
isting, with a view of eventually protecting the reversion 
for himself and family if he should be so fortunate. But 
these reasons no longer obtain, when the head of the 
family has aliened not only the homestead but likewise 
the reversionary estate, and we think it the better policy 
not to exempt these reversionary estates longer and farther 
than it may be necessary for the use and enjoyment of 
the family, for whose benefit the homestead was assigned. 
It would be contrary to the general policy of the Jaw, and 
might lead as to these estates to inextricable confusion 
and litigation in the future. As the decision of this ques- 
tion adversely to the plaintiff in error disposes of all the 
exceptions made to the charge and refusals to charge, 
our duty is to affirm the judgment of the court below. 

Judgment affirmed. 


JENKINS vs. JENKINS. 


On the hearing of an application for alimony pending a libel for di- 
vorce by the husband against the wife, the fact of the marriage and 
the ability of the husband to support his wife as she had been accus- 
tomed to live with him, were controlling questions. To exclude evi- 
dence on behalf of the respondent to the petition for alimony as to 
his pecuniary condition, after admitting like evidence on behalf of 
the movant, was error. 


October 17th, 1882. 
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Evidence. Husband and Wife. Before Judge WILLIs. 
Muscogee Superior Court. May Term, 1882. 


Reported in the decision. 


CHARLES R. RUSSELL; J. M. RUSSELL, for plaintiff in 
error. 


McNEIL & LEvy; M. H. BLANDFORD, for defendant. 
JACKSON, Chief Justice. 


This is an application for temporary alimony by the 
wife, who was sued by her husband for divorce. The 
judge granted the prayer for alimony, and fixed the al- 
lowance at a moderate sum for counsel fees and main- 
tenance, on the facts in evidence before him. But it is al- 
leged in the bill of exceptions that he refused to hear any 
testimony whatever on the part of plaintiff in error, in 
respect to his pecuniary condition, but heard only the 
wife and her witnesses on the subject of what means the 
husband had. This is certified as true without explana- 
tion by the judge, and it is certainly error. 

An important inquiry in this application for alimony 
was what was the husband’s ability to support his wife 
as she had been accustomed to live with him; that was 
a controlling issue in this case; the merits were not then 
to be passed upcn, but the circumstances of the husband 
and the manner of their living when together. There 
may be a mistake about the ruling of the court on this 
point, as was claimed by counsel who argued the case 
here for defendant in error, but he was not counsel 
marked in the case, but represented the counsel of record, 
and could not understand and explain the ruling himself 
as right, as the bill of exceptions showed the point to be- 

Reluctantly, therefore, we are forced to reverse the 
judgment and remand the case for another hearing, on 
the ground that the court below heard only one side of 
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the question of ability of the husband, and refused to 


hear any of his witnesses thereon. 
Judgment reversed. 


BUTLER, next friend, vs. RALSTON e¢ ad. 


Under the facts set out in this bill, there was no ground for equitable 
relief, and the chancellor did not err in dismissing the suit. 

(a.) A devise to the daughters of a testator of property to be settled 
upon them before the consummation of any marriage, “so that 
the same may be enjoyed by them and their children after them;” 
there being no children 2” esse, would create an estate tail, and 


therefore in Georgia a fee simple title would vest in the first taker. 
December 30, 1882. 


Equity. Wills. Estates. Before Judge SIMMONS. 
Bibv County. At Chambers, July 17, 1882. 


Mary Franklin Butler, by next friend, filed her bill 
against James A. Ralston and his wife, Ida Ralston, J. 
M. Johnson and John C. Butler, administrator de bonis 
non of Marcus A. Franklin, alleging in brief, as follows: 
Marcus A. Franklin died testate in April, 1858, leaving a 
large estate of both real and personal property; also a 
wife and three children, one of age and two minors. By 
the will, the wife was named as executrix, and in the event 
of her death the eldest daughter was named as executrix. 
The wife qualified in May, 1858, and proceeded to admin- 
ister the estate under the will. The eldest daughter died 
on March 2, 1862, and the wife died on October 11, 1862, 
leaving the administration unfinished. The next daugh- 
ter became of age on July 31, 1862, and was appointed soon 
after the death of the wife administratrix de bonis non 
with the will annexed, without previous legal notice or 
advertisement. The largest and most valuable portion of 
this estate was the homestead in the city of Macon. 
Immediately upon her appointment, the last administra- 
trix petitioned for ieave to sell the real property of the 
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estate, especially the homestead and grounds, alleging 
that they were idle and unproductive, and that a sale was 
necessary for division between herself and younger brother. 
The petition was granted without legal notice or adver- 
tisement. No other property was sold under this order. 
The homestead, after illegal and insufficient advertise- 
ment, was, on April 7, 1863, exposed and knocked off to 
James A. Ralston, Sr., from whom respondent, James A. 
Ralston, inherited it; and, on July 30, 1881, he and 
his wife conveyed the property to J. M. Johnson, 
who took with full notice. On the day on which the 
pfoperty was sold at administratrix’s sale, an order was 
taken before the judge of Bibb superior court to invest 
the proceeds of said sale in certain Confederate securities, 
the attorney of the administratrix being appointed guar- 
dian ad litem of her minor brother. On April 20, 1864, 
the administratrix intermarried with John C. Butler, and 
complainant, Mary Franklin Butler, the only issue of the 
marriage, was born April 30, 1868. Butler became adminis- 
trator de bonis non of the estate of Marcus A. Franklin. 
The testator left the portion given his daughters to them 
for life with remainder to their children. The sale was 
consummated by a fraud upon the administratrix, who was 
young, inexperienced and entirely ignorant of the duties 
of her office, and in violation of the will of testator, which 
expressly forbade such sale. The property was really 
sold at private sale to Ralston by the attorney cf the 
estate, without the consent of the administratrix, and the 
public sale was had to give.color of law thereto, Ralston 
announcing such as the facts at the public sale. The last 
administratrix was never legally appointed, and the whole 
proceedings were fraudulent, illegaland void. The home- 
stead grounds were worth one thousand dollars per year 
for rent, and J. M. Johnson has damaged the property 
in the sum of ten thousand dollars. 

Upon becoming of age, Cleveland B., the son of testa- 
tor, brought suit against Ralston to recover his share of 
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the property. This suit resulted in a compromise, by 
which Cleveland B. was paid $2,000 and conveyed all his 
interest in the property. 

The bill prayed that John C. Butler give an account of 
his actions since and during his administratorship; that 
the sales to Ralston and Johnson be declared illegal, null 
and void, and the deeds be delivered up and cancelled ; 
that Johnson be restrained from conveying the property ; 
that Ralston and Johnson account for rents and profits 
during their respective tenancies; that Johnson account 
for waste and damage done by him; and for general relief. 

Complainant amended her bill by alleging as follows: 
She was entitled to an interest in said homestead, but not 
being able to determine whether such interest was a pres- 
ent one or a remainder, prayed that the will be construed 
by the court, that her interest determined, and for general 
relief. 

Defendants demurred to the bill on various grounds ; 
the demurrer, on the ground that under the will complain- 
ant had no interest in the property, was sustained. Com- 
plainant excepted. 

The material portions of the will are set out in the 
decision . 


H. F. STROHECKER; G. T. & C. L. BARTLETT, for 
plaintiff in error. 


JOHN P. Fort, for defendants. 
JACKSON, Chief Justice. 


This bill was dismissed on the ground that the com- 
plainant has no interest in the will of her grandfather. 
The sole question decided by the chancellor, sustaining 
the demurrer and dismissing the bill, is, has she an inter- 
est under that will ? 

The bill inquires into the validity of defendant’s title, 
and, of course, if the complainant has no interest in the 
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will, on which all her rights depend, there is no equity in 
her complaint, and the consideration of the legality of 
defendant’s title, through a sale by the administratrix 
de bonis non under that will, becomes wholly unnecessary. 

The complainant is Mary Franklin Butler, the grand- 
daughter of Dr. Marcus Franklin, and whether she be 
equitably interested in the will of her grandfather is the 
legal question we propose to consider and determine. 

The complainant is the child of a daughter of Dr. 
Franklin, and the question of her interest is to be settled 
mainly by the construction of the sixth item of his will, 
which is in these words: 


ES 





“The property herein bequeathed to my daughters is not to vest in 
their husbands on marriage, and I wi!l and devise, that whatever my 
daughters may inherit from me be made over and settled upon them in 
legal form before the consummation of their marriage, so that the 
same may be enjoyed by them and their children after them.” 


The property which is the subject matter of this claim 
by the complainant is the family residence of Dr. Frank- 
lin in Macon, which, by the fourth item of the will, was 
given for life to his wife, and after her death to his chil- 
dren, with liberty to the wife to sell after certain condi- 
tions were complied with. 

The fifth item directs that the daughters, on arriving 
at the age of twenty-one, or on their marriage, shall re- 
ceive their share of his property. 

The ninth item vests in the wife, as executrix, full pow- 
er to selland dispose of any part of his estate, accounting 
to the children for their shares of the proceeds, and to 
make partition between them. 

The tenth item relieves her from all responsibility to 
courts in making returns, etc., and makes her equal 
share given by the third item her separate estate, should 
she marry again. 

The eleventh item vests the entire estate in her in trust 
for herself and his children, with power to do all he could 
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do in making conveyances, delivering property, etc., 
to account to daughters on marriage or majority, and the 
son on majority, particular attention to be paid to his 
wishes about his daughters’ shares prior to their marriage, 

The twelfth item makes one of his daughters executrix 
should the mother die before the youngest child became 
of age, and gives her the same powers given the wife, and 
if the wife had not sold the family residence, this daugh- 
ter is to keep it up without partition until the son, Cleve- 
land, who is the youngest child, shall attain majority, then 
the children to consult as to partition, one or more of 
them to retain it asa homestead if they can agree; if not, 
being of full age, to do as they please about its partition. 

We have thus synopsized the various items of this will 
in order to construe the sixth item in the light of any or 
all of them which may be shed upon it. 

Construing it by itself, it would seem that the children— 
in the case here made, the daughter, Mrs. Butler—took an 
equitable estate tail, and by our statute a fee. Our stat- 
ute, Code 2250, declares that “gifts or grants to one and 
the heirs of his body, or his heirs male or heirs female, or 
his heirs by a particular person, or Xés children, or his is- 
sue, convey an absolute fee.” The same section declares 
that “estates tail are prohibited and abolished in this 
state.” 

What does the word “children,” used in this item, mean 
in its legal sense? In 3rd Kelley, 563, it is said: “In 
the ordinary and proper sense of the word children, it 
means the immediate descendants of a person, as contra- 
distinguished from issue, but in its legal signification, as 
applied to testamentary instruments (unless the manifest 
intention requires a different construction) it is extended 
to all the descendants, whether mediate or immediate of 
the ancestor.” So on page 566, it is said: “It was so set- 
tled in Wild’s case in 6 Coke’s R., 17, and I believe has been 
so held ever since,” (in the case of a devise where no chil- 
dren are in being when the will was made.) “And this 
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difference,” says Lord Coke, ‘‘was resolved for good law, 
that if A devises his lands to B and his chz/dren or issues, 
and he hath no issue at the time of the devise, it is an 
estate tail.” 

That was Wild’s case in 6th Coke R., 17, and it is this 
case; for the daughters of Dr. Franklin had none of them 
children at the date of this devise. The word “chil- 
dren,” then, means here, issue, descendants of the body 
forever, and is an estate tail, and under our law a fee, 
unless the words “after them” take this case out of the 
rule, and make it an estate for life in the daughter and 
remainder to her children. 

Do the words “after them” alter the sense? We hard- 
ly think so. The descendants come after them to the 
remotest generation. The issue of the body comes after 
them, and those words cannot limit the meaning in its 
legal sense of “children” as it would be construed by 
English courts. 

Nor is there any other item of the will that would 
alter that sense. The entire scope and intent seem to have 
been to secure the property to the daughters and their 
children forever after them. The great purpose is 
to ignore the husbands, to settle it on the daughters, 
to be enjoyed by them and their children, or issue after 
them. 

Nor do we think it can alter the nature of the estate, 
that the legal title was put in the executrix, and that 
title to go by settlement to another trustee to secure the 
property from the husbands before marriage with the 
daughters. The settlement must have followed the will, 
and if that was to perpetuate the estate in the children 
or issue of the daughters forever, it would be an estate 
tail in equity, and the fee in equity would be in the first 
taker. 

But let all this be as it may, there has been practically 
a partition of this homestead by the children. But two 
were left to become of age—one, the youngest child, a 
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son; the other a daughter, the mother of complainant. 
The son has received his share of this property. He 
sued for it and recovered two thousand dollars as his part 
of this residence by compromise. The daughter sold it 
as administratrix de bonis non and received its whole 
value. As the son, when of age, settled his suit at what 
he thought equivalent to his part or partition of it, and 
the daughter sold it and got full value for it, and as both, 
under the will, had the right to do as they chose in 
respect to its partition, we think equity will hold them 
and those they represented concluded by this practical 
partition of this property. The complainant had no 
voice in the partition allowed by the will. Her mother 
could make it without regard to her wishes, and as she 
sold and conveyed the share coming to her and her chil- 
dren, at least, whether valid or not as to the son, and as 
he is settled with, we cannot see how equity will now 
open the whole administration and settlement at the 
instance of the grand daughter. 

On the whole case, we are satisfied not to disturb the 
judgment dismissing the bill for want of equity, and it 
is accordingly affirmed. 

Judgment affirmed. 


COMER & COMPANY vs. COATES & COMPANY. 


. Asa general rule, a court of equity will not interfere at the instance 
of a general creditor, before judgment, to set aside a conveyance of 
property or a lien made by the debtor, on the ground of fraud in 
the creation thereof, or to enjoin the taking or disposing of the 
property thereunder. 

. The remedy by injunction, receiver, etc., conferred by the act of 
1881, is against one who is a trader or against an existing firm or 
corporation, not against one who was a trader, but has ceased to be 
such before the remedy is sought. Previous fraudulent conveyances 
and liens will not give jurisdiction under the act of 1881 if the de- 
fendant has ceased to be a trader. 
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3. For the fraudulent selling, conveying or concealing of property by 
a debtor, or the creation of fraudulent liens with a view to avoid 
paying a particular creditor, the latter has a complete remedy by 
attachment. 

. The object of the act of 1881 was to give a new remedy for the 
benefit of creditors against an insolvent trader, firm or corporation, 
not to allow a debtor to injure some of his creditors by enjoining 
them. Under the facts of this case, the injunction should not have 
been granted. 

December 12, 1882. 


Debtor and Creditor. Equity. Injunction. Traders. 
Before Judge STEWART. Upson Superior Court. July 
Term, 1882. 


Reported in the decision. 
DENMARK & ADAMS, for plaintiff in error. 


R. F. PATILLO; LANIER & ANDERSON; ALLEN & 
TISINGER; J. H. MARTIN, for defendant. 


JACKSON, Chief Justice. 


The complainants brought this bill against Allen, alleg- 
ing that he is a trader, and has failed to pav the debt he 
owes them, which is an open account; and asking that 
certain deeds and liens held by other creditors, who are 
made defendants also, be set aside as fraudulent. In the 
meantime, the bill prays for an injunction restraining these 
co-defendants, Comer & Co., from enforcing their liens or 
using other property in their possession procured from 
Allen, and for a receiver to take possession of Allen’s 
assets of all sorts. The receiver was not appointed, but 
the injunction was granted, and to the grant of this in- 
terlocutory injunction exception is taken in this writ of 
error. Other creditors are made co-complainants, none of 
whom hold liens of any sort upon any property of Allen. 

1. It is quite clear, therefore, that complainants have 
no standing in equity for an injunction, unless they can 





SEPTEMBER TERM, 1882. 493 


Comer & Company vs Coates & Company. 








rest on the act of 28th of September, 1881. Code, 3149 
(a.) to (g.);, acts of 1881-2, p. 124; Cubbedge & Hazle- 
hurst vs Adams, 42 Ga., 124, and following cases—where 
it is held that unless the creditor has reduced his debt to 
judgment, or has some lien on the property of his debtor, 
equity will not help him by injunction to interfere with 
the debtor’s right to dispose of his estate. 

2. Does this case come within the act of 28th of Sep- 
tember, 1881? 

It appears from the deposition of Allen, uncontradicted 
by any other evidence, that at the time the bill was filed, 
he was not a trader, but had ceased business as such for 
four weeks. So that the question meeting us at the 
threshold of the case is, does the act of 1881 contemplate 
an existing corporation, or an existing trader, as the de- 
fendant at whom its remedial process is aimed, or one 
who has been a trader in the past? 

The first section seems to contemplate the trader en- 
gaged in his avocation of trade at the time the creditor 
would bring him into a sort of bankrupt court and shut 
up his business and administer his assets. It enacts: 
“In case any corporation, not municipal, or trader or firm 
of traders, shall fail to pay, at maturity, any one or more 
matured debts, payment of which has been demanded of 
such debtor and by him refused, and shall be insolvent, it 
shall be in the power of a court of equity, under a cred- 
itor’s bill, to which one or more of the creditors, who 
have matured debts unpaid, shall be necessary parties to 
proceed to collect the assets, real and personal, including 
choses in action and money, and appropriate the same to 
the creditors of such trader, firm of traders, or corpora- 
tion.” 

The payment of the debt must be demanded of the 
trader, and payment must be refused by Aim. His assets 
are to be collected and appropriated to Azs creditors. 

The entire section contemplates, not one who has been 
in business as a trader, but one then in such business. 

v 69—32 : 





494 SUPREME COURT OF GEORGIA. 


Comer & Company ws. Coates & Company. 





Section VI is still stronger and clearer on the same 
line. It enacts: “That any person or firm shall be con- 
sidered a trader who ts engaged, as a business, in buying 
and selling real or personal estate of any kind, or who zs a 
banker, or broker, or commission merchant, or manufac- 
turer, manufacturing articles to the extent of five thousand 
dollars per annum.” 

It will be observed that the section uses the present 
tense all the while. He must bea trader who “is en- 
gaged” in buying and selling real or personal estate, who 
“is” a banker or broker, etc., or commission merchant, 
or manufacturer “ manufacturing” articles to the amount 
of five thousand dollars a year. 

Section V provides that the judge may make a suitable 
allowance for the defendant for his support “during the 
pendency of the proceedings”’——-contemplating that his 
business is stopped by the proceeding in equity, and 
some allowance must be made for his maintenance pend- 
ing the stoppage of that business and the bringing it to 
an end by appropriating all the rest of the assets to his 
creditors. 

Section Il vests in the chancellor the power to ap- 
point receivers, grant injunctions, and take all proper 
steps to bring the matter to a final hearing. 

Section Ill provides that other creditors may be made 
parties on sharing the expenses of prior litigation. 

Section 1V provides that, upon the appointment of a 
receiver, no creditor shall acquire any preference by judg- 
ment or lien under proceedings commenced after filing 
the bill, and all assignments and mortgages made after 
the filing of the bill shall be vacated. 

Section VII provides that the judge may recommend 
the release of the defendant from further liability in his 
final judgment. 

So that the scheme of the act evidently is to make 
persons, natural orartificial, who are engaged in business 
of certain kinds, pay their debts at maturity on demand, 
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or, on failure thereof, if insolvent, to close up that busi- 
ness and stop further imposition on the community. A 
penalty is put upon them if they fail to pay until they 
become insolvent. That penalty is, that equity will seize 
all their effects and administer their property while in 
life. If they have already ceased to transact business, — 
then the penalty is paid already, and the act becomes in- 
operative. 

Mark these words, ‘‘a traderor firm of traders,’ in the 
first section; certainly if the firm has been dissolved, the 
act would not apply. It must mean a firm when the fail- 
ure to pay and the insolvency have occurred, and when 
the bill is filed. If not, how long after dissolution can the 
firm be administered upon under the act? When will the 
assets cease to be firm assets? Soin respect to a single 
trader. If he be not trading, a trader, at the time the bill 
is filed, where will you draw the line and terminate his 
responsibility under the act, and hunt up what had been 
his assets? Suppose partners change and firms become 
new, how long back are you to go upon the old firm, 
and bring in their assets, or run down their property? 

In view of the difficulty of fixing on any time, the 
statute fixing none, within which the debtor falls within 
the act asa trader, it seems to us wiserand better to follow 
the plain words of the act, and to hold that the act means 
to confer on the court of equity this extraordinary power 
to administer while in life the lands and tenements, rights 
and credits, of a trader while he “is engaged as a busi- 
ness”’ in trading. Such certainly are the words of the 
act, and such seem to us to be its true spirit and intent. 
It is putting a trader in bankruptcy and relieving him 
from past debts, as far as state legislation can do so. 

The line of reasoning in the cases of Barnwell et al. vs. 
Wofford et al., and Collins vs. Myers and Marcus, decided 
at the September term, 1881, of this court and the fol- 
lowing term, fully accord with this ruling. 

In the first case, it is said by the court, that “this act 
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appears to us to have been intended to authorize the mar- 
shalling the assets of one who isatrader and becomes 
insolvent, and to proceed to collect and appropriate the 
same to the payment of his debts;” and in the second 
case, it is also said that the complainant ‘“ must show that 
his debtor is a trader and is insolvent.” In both cases 
the court say that the act should receive a strict construc- 
tion, as it authorizes the stoppage of business and the 
administration of the assets and traders while in life. 
While those two cases went off on other grounds than the 
point that the parties defendant were not then trading, 
there being allegations that they were, yet these opinions 
show the mind of the court at that time on this point, 
and more reflection, but confirms the view then expressed. 

If the general assembly meant to include all who had 
been traders, how easy to have so said in the act, and to 
have specified the limit of time within which, after they 
had ceased to be such, this process could have reached 
them. It is after the bill is filed that by the act they are 
prohibited from making assignments and liens on their 
property. All existing liens made before the bill is filed 
are to be preserved. Section Iv. If any of them be 
fraudulent, they must be otherwise attacked and annulled, 
if the attack upon them is not made until they cease to 
be traders. If still traders when the bill is filed, of course 
prior alienations and liens may be attacked as incidental 
to the power tocollect and marshal the assets; but if that 
character of trading has terminated, fraudulent convey- 
ances or liens will not alone give equity jurisdiction under 
this act. 

3. In addition to this construction of the act of 1881, 
which shuts the door on these complainants under this 
act, and as the fact that none of them have liens on the 
property of Allen of any sort bars it against the relief 
equity could give prior to the act of 1881, we do not see 
why the remedy at law by attachment is not ample to fur- 
nish adequate relief. The Code, $3297, acts of 1873, p. 
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29, gives that remedy when the debtor sells, conveys or 
conceals his property, or threatens or prepares to do so; 
and the act of 1877, p. 20, Code 3237 ‘a.) extends the reme- 
dy by attachment to all fraudulent liens on his property 
made by the debtor. The subsequent provisions in sec- 
tions of the Code 3298, 3299, 3300, 3301, provide how 
these attachments may issue, and regulate the proceed- 
ings necessary to enforce them. 

This isa remedy at law, and it appears to us that it 
will reach any fraudulent assignments or liens which Al- 
len has made to Comer & Co., with a view to avoid the 
payment of his debts, or any of them, and to cover all 
fraudulent liens which he may have made to anybody. 
52 Ga., 376; 63 7b. 163. If there had been trouble in the 
way of this remedy in this case under the act of 1873, 
Code, 3297, as the purpose may have been to secure Comer 
& Co., rather than to avoid paying others, that difficulty, 
it seems, is removed by the act of 1877, Code, 3237 (a.) 
which embraces fraudulent liens. 

4. In addition to the foregoing reasons why we think 
this injunction ought not to have been granted, it may be 
added, that the chancellor seems to have granted it on 
the cross-bill of Allen and rather for his benefit. The 
original billitself was hardly sufficiently verified, and if all 
the allegations in the cross-bill on which it was granted be 
true, touching fraudulent conveyances and liens, it may 
well be doubted that Allen is insolvent. The great purpose 
of the act of 1881 was to help creditors to get at the 
debtor's property, if a trader and insolvent, rather than to 
help that debtor and trader. The effect of this injunc- 
tion, it being granted at the instance of the debtor, and 
upon his cross-bill or answer in the nature of one, which 
is the same thing in effect, seems to us rather to be to 
help the debtor than to aid creditors. If so brought un- 
der the act of 1881, a creditor’s remedial act, it would be 
turned into a remedy for the debtor. It would hurt the 
creditor who got his liens defore the bill was filed, and 
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hardly helps the other creditors who had no liens at all. 
It must be made to appear that they would be benefited. 
Barnwell et al. vs. Wofford et al. and the lien creditor not 
injured wrongfully. We cannot see, taking all the facts 
of this case together, that such a result will follow from 
the grant of this injunction. Especially on the ground 
that the act of 1881 contemplates action against a trader 
while in business, aided by the other reasons above given, 
we conclude that the chancellor erred in the grant of this 
injunction, and reverse the judgment granting it. 
Judgment reversed. 


ATWOOD ef al., executors, vs. GEIGER. 


1. A testatrix made a will, whereby she bequeathed her property to be 
equally divided between her sons and daughters who should be 
living at the time of the division (which was to be made when her 
youngest child should become of age), without any right of repre- 
sentation by their children of a son or daughter who might be de- 
ceased at the time of such division. Subsequently, the testatrix ex- 
ecuted a codicil, in which she stated that she desired to alter and 
change certain bequests contained in the will, and did so in the 
following language: “I hereby alter and change all those items, 
sections and parts of my will, whereby property therein mentioned 
is bequeathed to my sons (naming them), and to my daughters 
(naming them), and to my granddaughter (naming her), so that 
my said sons (naming them), and my said daughters (naming them), 
and my granddaughter (naming her), shall each have and enjoy a 
life interest in the property mentioned in my last will, as bequeath- 
ed to each of them, with remainder over after the death of each one 
of them, to the children of their bodies in fee simple,” etc.: 

Heid, that, construing the will and codicil together, the granddaughter 
took an equal share with the sons and daughters of the testatrix. 
(a.) The intention of the testatrix is the cardinal rule in construing 
her will and codicil, and though no bequest be made in the will to 
the granddaughter, yet, where it appears from the codicil that it 
was the intention of the testatrix to include the granddaughter 
equally with the children in the will, and it is recited in the codicil 
that a certain bequest was made to the sons and daughters and the 
granddaughter of the testatrix, the will and codicil will be so con- 





SEPTEMBER TERM, 18382. 469 





Atwood ef a/., executors, vs. Geiger. 





strued as to give effect to the evident intention of the testatrix, and 
the granddaughter will be held to share equally with the sons and 
daughters. 

. Where there is no ambiguity in a will in relation to the testator’s 
intention, it is not competent to raise one by parol and then explain 
it by the same species of evidence. 


January 23, 1883. 


Wills. Evidence. Before Judge TOMPKINS. McIntosh 
County. At Chambers. June 3, r882. 


Reported in the decision. 


H. A. Dunwoopy; LESTER & RAVENEL, for plaintiffs 
in error. 


A.C. KING; W. LE S. GIGNILLIAT, for defendant. 


CRAWFORD, Justice. 


Mrs. Atwood’s will, executed July 2d, 1867, contains 
the following clauses : 


“Item 2d. With the exceptions, qualifications and conditions herein- 
after stated, I give, devise and bequeath all my property, both real and 
personal, to be equally divided between my sons and daughters wko 
may be living at the division of the sAme, and to them only, not intend- 
ing hereby that there shall be any representation of a son or daugh- 
ter, who may be deceased at the time of said division, by any child or 
children the offspring of said son or daughter, deceased. 

Item 3d. I wish my property to bedivided when my youngest child 
shall come ofage. In the meantime, I direct that my executors shall 
hold the same for the support, maintenance and education of my 
youngest children, and also for the support and maintenance of my 
daughter, Matilda A. Atwood, so long as she remains unmarried, un- 
less she should defer marriage until after the period hereinbefore fixed 
for the distribution of my estate.” 


In a codicil, executed March 27th, 1873, she uses the 
following language: 


“WHEREAS, I * * * did, about the month of June, 1867, pub- 
lish my last will; * * * and whereas I am desirous of altering 
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and changing certain bequests therein contained, I therefore make this 
my codicil to my last will. In the first place, my daughter, Matilda A. 
Atwood, who afterwards married Charles Hopkins, Jr., having de- 
parted this life, leaving no child of her body, 1 hereby bequeath all 
the property mentioned in my last will and testament, as bequeathed 
to my said daughter, to be divided share and share alike among the 
surviving beneficiaries of my last will and testament. 

Secondly. | hereby alter and change all those items, sections and 
parts of my will, whereby property therein mentioned is bequeathed 
to my sons, William H. Atwood, James A. Atwood, Jno. M. Atwood 
and George E. Atwood, and to my daughters, Ruth A. Dunwoody 
and Jane M. Camp, and to my granddaughter, Ann Margaret Geiger, 
sothat my said sons, William H. Atwood, James A. Atwood, John M. 
Atwood and George E. Atwood, and my said daughters, Ruth A. 
Dunwoody, Jane M. Camp, and my granddaughter, Ann Margaret 
Geiger, shall each have and enjoy only a life interest in the property 
mentioned in my last will as bequeathed to each of them, with remain- 
der over, after the death of each one of them, to the children of their 
bodies in fee simple, but should any one or more than one of my said 
legatees die, leaving no living children, then remainder over after the 
death of such a one, or more than one, without issue, in fee simple, to 
the surviving beneficiaries of my said last will and testament to be 
divided, share and share alike among them.” 


The only additional facts necessary to be stated are, 
that complainant’s mother, who was a daughter of testa- 
trix, died before the making of the will, leaving complain- 
ant her only surviving child ; that the youngest son of the 
testatrix has arrived at age, and that both will and codicil 
have been probated and admitted to record. 

‘The questions to be settled are the rights of Ann M. 
Geiger, the complainant, under the will and codicil of her 
grandinother, and the admissibility of parol evidence to 
explain the object and intent of the testatrix in reference 
to the change made in the will by the codicil, because of 
the alleged ambiguity. 

1. To determine what the complainant took under the 
will as probated, it is only necessary to ascertain what the 
testatrix intended for her to have; if anything, then she 
is entitled to inherit exactly that which it was the inten- 
tion of the testatrix to bequeath to her, and it is imma- 
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teriai whether it is found in the will or the codicil, so it 
be in either. 

By the original will she bequeathed all her property to 
such of her sons and daughters as might be living at the 
time of her death, absolutely and in fee simple, excluding 
entirely from all inheritance the representatatives of de- 
ceased children. By the codicil she changed the scheme 
of the will, both as to the legatees and legacies. She 
included her grandchildren, who had been excluded from 
any legacy, and limited the legacies of the children from 
an absolute fee toa life estate in each, with remainder 
over in fee to her grandchildren. In making this altera- 
tion of her original will, she says, “I hereby alter and 
change all those items, sections and parts of my said last 
will and testament, whereby the property therein men- 
tioned is bequeathed tomy sans, * * * * and tomy 
daughters, * * and to my grand-daughter, Ann Mar- 
garet Geigeg sothat my said sons, * * * * and my 
said daughters, * * and my said granddaughter, Ann 
Margaret, shall each have and enjoy only a life interest in 
the property mentioned in my said last will and testament 
as bequeathed to each of them,” etc. 

The legal meaning of which language, when read in the 
light of the authorities, is, that—whereas, by my last will 
I bequeathed all my property to my sons and daughters 
and my granddaughter, Ann Margaret Geiger, absolutely ; 
and whereas, I am now dissatisfied with that disposition 
of it, I hereby alter and change that bequest, and give 
only a life estate in my property to my sons and daughters 
and granddaughter, Ann Margaret Geiger, with remainder 
over to the children of their bodies. 

It is undoubtedly true that the words of the codicil 
show that the testatrix believed that she had given the 
complainant an equal proportion of her property,and that 
it was so expressed in her will. -If, then, she so thought, 
and used words in the codicil to show that it was still her 
intention for the complainant to have it, though in a 
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modified form, it is the duty of the courts to give effect to 
that intention by sustaining this /ast¢ “legal expression of 
her wishes as to the disposition of her property after her 
death.” n 

The construction which we here give to the will and 
codicil of the deceased, is but the concurrence of this 
court with a long line of decisions, to be found both in 
the English and American authorities. 

“A devise of lands ‘which he has before given to A.,’ 
over to B. on a given event, isa devise by implication 
to A.” This though no devise had been made to A. 

Decided June’30, 1768. Ambler’s Reports, 661. 

By a codicil a testator gave to A B. “£500 in addition 
to £1500 which he had before bequeathed to him.” The 
testator had previously bequeathed two legacies only of 
£500 each. Held, that by implication the legatee was 
entitled to £2,000. 10 Beavan’s Rep., 259. 

“A testator madea will and two codicils by none of 
which he gave anything to St. Catherine’s College, and 
many years afterwards he made another codicil, describing 
it as a codicil to his last will; and thereby, after reciting 
that by his said will he had bequeathed £1,000 to St. 
Catherine's College, he confirmed the said bequest, and 
he gave to the college (in addition to the bequest of 
£1,000) a sum of £5,000. 

“Held, that under the codicil St. Catherine’s College was 
entitled to a legacy of £6,000 in the whole.” Law Rep., 
16 Eq. Cases, 24. 

““Where a testator in one part of his will has recited 
that he had given a legacy to a certain person, but it has 
not appeared that any such legacy was given, the court 
has taken the recital as conclusive evidence of an intention 
to give by the will, and fastening upon it, has given the . 
erroneous recital the effect of an actual gift. 23 Eng., 
Ch. Rep., 538. See also Law Rep., 2 Eq. Cas., 333; Jd, 
9, 376; 1 Edw. Ch. Rep. 174. 

2. The only remaining question made by the record is 
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as to the admissibility of the testimony offered by the 
defendants, to show that the second clause in the codicil 
did not contain the real desire nor express the intention 
of the testatrix in reference to the inheritance of any 
part of her estate by the complainant. 

We concur with the judge below in holding that there 
is no ambiguity on the face of the will or codicil, either 
latent or patent, which will authorize the admission of 
parol evidence to explain it. Inthe language of Warner, 
C.J., in the case of A/zll vs. Felton, 47 Ga., 470, we say, 
“Tt is not competent to raise an ambiguity in relation to 
the testator’s intention, by parol evidence, extrinsic of 
the words of the will, and then proceed to explain that 
ambiguity, so raised, by the same species of evidence.” 
To have allowed the statement of Mr. Dunwoody would 
have had that effect. 


Judgment affirmed. 


ROTHSCHILD vs. THE CIry OF DARIEN. 


1. A municipal corporation cannot legislate on subjects already made 
offences and punishable by the laws of the state; therefore, an or- 
dinance making it punishable to exercise any labor, calling or busi- 
ness connected with one’s daily avocation on the Sabbath day, was 
pro tanto void. 

2. A provision in a city ordinance making it penal to “ open any store 
for the sale of merchandise of any kind or sort, works of necessity 
etc., excepted,” was not covered by the state law, and could be 
enforced. 

(a.) The evidence before the police court in this case did not bring the 
defendant within the operation of that portion of the ordinance 
which could be enforced. 

3. The summons was sufficiently certain to apprise the defendant of 
the nature of the charge against him. 


January 23, 1883. 


Criminal Law. Municipal Corporations. Laws. Be. 
fore Judge TOMPKINS. McIntosh Superior Court. May 
Term, 1882. 
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Rothschild was summoned to appear before the police 
court of the city of Darien, the summons served upon 
him being as follows: 


“ POLICE OFFICE, DARIEN, GA., February 9, 1880. 


Mr. Charles Rothschild: 


You are hereby summoned to appear before the police court at 10 
o'clock A. M., on Monday, February 9, 1880, you being charged with 
the offence of breach of ordinance in selling goods on the Sabbath 
day, February 8, 1880, in the city of Darien, county of McIntosh. 
Herein fail not, under penalty of fifty dollars. 

SPALDING KENAN, clerk of council.” 


On the hearing, the evidence showed that defendant had 
sold one pair of shoes and exchanged several others on the 
Sabbath. He was adjudged guilty, and carried the case 
to the superior court by certiorari. Among the grounds 
of error alleged were that the police court refused to dis- 
miss the summons as not being sufficiently specific, and 
also that the judgment was void, because if any offence 
was committed it was against a state and not a municipal 
law. The court overruled the certiorari, and defendant 
excepted. 


W. A. Way; LESTER & RAVENEL, for plaintiff in 
error. 


W. R. GIGNILLIAT, by VAN Epps, CALHOUN & KING, 
for defendant. 


HALL, Justice. 


Rothschild was summoned before the police court of 
the city of Darien to answer a charge of “selling goods 
on the Sabbath day,” contrary to the city ordinance. So 
much of the ordinance he is charged with violating as is 
necessary to the purposes of this case is as follows: “ That 
no laborer, tradesman, or merchant, or other person, who 
shall do or exercise any labor, or calling, or business, con- 
nected with their usual daily avocations on the Lord’s 
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day, or open any store for the sale of merchandise of any 
kind or sort, (works of necessity, etc., excepted),” and for 
a violation of this ordinance a fine of not less than five 
nor more than fifty dollars and imprisonment for not 
more than twenty-five days were imposed. In obedience 
to this summons, Rothschild appeared before the court, 
and made divers objections to the summons, one of which 
alone was insisted upon, viz.: that the proceeding was 
void, because the offence with which he was charged is a 
state offence, and the municipal authorities cannot pun- 
ish for a violation of said law, notwithstanding the ordi- 
nance prohibited the sale of goods on Sunday. This ob- 
jection and all the others were overruled. The police 
court heard evidence, and fined the defendant fifty dollars; 
he applied for and obtained a certiorari. As appears from 
the return of the police court to this writ, the only evi- 
dence adduced against him on the trial was, that he sold 
one pair of shoes and exchanged others on the Sunday 
mentioned in the summons. Upon hearing this case in 
the superior court, the judge dismissed the certiorart, and 
ordered the sentence of the police court to be carried into 
effect. 

1. The only part of this ordinance which is not covered 
by the state law, prohibiting the carrying on of ordinary 
avocations on Sunday, is that portion thereof which for- 
bids the “opening of any store for the sale of merchan- 
dise,” etc.,on that day. It has been decided by this court 
that a municipal corporation cannot legislate upon sub- 
jects already made offences and punishable by the laws 
of the state. Zhe Mayor, etc., vs. Hussey, 21 Ga., 80. Ad- 
ams vs. The Mayor and Council, 29 Ga., 56; 53 1b., 73. 
As to pursuing ordinary avocation, on Sunday, compare 
Code, $4579, with this ordinance. 

2. It is only so much of the ordinance in question as 
makes it penal, in connection with the daily avocation of 
a person, to “open any store for the sale of merchan- 
dise of any kind or sort,” except, etc., onthe Lord’s day, 
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which is not embraced in the section of the Code last 
cited, that is valid. 44 Ga., 204. The evidence had be- 
fore the police court does not show what was the daily 
avocation of the plaintiff in error, or that he opened any 
store for the sale of merchandise on Sunday; indeed, 
it does not bring him within that portion of the ordinance 
that the municipal ‘aufhorities are empowered to enforce ; 
all that it shows is that shoes were sold and exchanged 
on Sunday; this does not establish any violation of that 
portion of the ordinance which the authorities of Darien 
can enforce. It therefore follows that the certiorari 
should have been sustained, and the case sent back to the 
police court for further proceedings. Upon another hear- 
ing, that court will understand what part of the ordinance 
they are authorized to enforce, and what facts the proof 
should establish in order to warrant a conviction there- 





under. . 
3. Under the rulings of this court, the pleadings in the 


case, 7.¢. the summons, is sufficiently certain to apprise 
the party called upon to answer of the nature of the 
charge against him. Queen vs. The City of Atlanta, 59 
Ga., 323. 


Judgment reversed. 


WYLLY ef a/., executors, vs. GAZAN. 


1. Where one who purchased at an executor’s sale, under an adver- 
tisement which described the land sold as the “eastern half or 
three-quarters” of a certain named lot, containing “forty-five by 
ninety feet, more or less,” refused tocomply with his bid, and after a 
second sale was sued for the difference between his bid and what the 
property brought, in support of a defence that he had been misled as 
to the quantity of land purchased (the lot sold lacking eight or nine 
front feet of being three-fourths of the lot named), it was not com- 
petent to show the opinion of witnesses as to whether the words 
“more or less” would include a deficiency of eight or nine feet in a 
city lot, or would justify a refusal to comply with the bid made ata 
sale under such an advertisement. This issue was to be settled by 
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the jury under the facts and circumstances of the case, and not 
determined for them by the opinions of witnesses. 

(a.) This issue neither involved questions of skill, science, trade, or 
other like questions, on which opinions of experts could be taken, 
nor was it an issue proper to be illustrated by evidence of opinions 
and belief. 

2. A charge should not be given on an assumed statement of facts, 
but should be based on the facts in evidence. Nor should a charge 
call attention to certain facts relating to an issue to be decided, and 
leave altogether out of view other material facts relating to that 
issue. 

(a.) Anorder allowing executors to sell realty described the land as 
being the east half of a certain city lot, with the improvements and 
buildings thereon. The advertisement referred to this authority to 
sell, described the property as “ the eastern half or three-quarters,” 
of said lot, containing forty-five by ninety feet, more or less, and 
stated the location and number of rooms of two buildings situated 
thereon. The land was enclosed, and had been so for forty years: 

Held, that the advertisement was sufficient to have put an ordinarily 
prudent man on inquiry as to the size of the lot, and such inquiry 
would readily have brought the facts to light. 

3. Although a charge may be correct as an abstract principle, yet if 
it is not applicable to the facts of the case, or if it is calculated to 
mislead the jury by giving undue prominence tc certain facts, and 
withdrawing their consideration from other material facts, it amounts 
to an error, and will cause a new trial. 

. A charge not authorized by the evidence should not be given. 

. If land is sold by the entire tract or lot, and the quantity is specified 
as “more or less,” this qualification will cover any deficiency not so 
gross as to justify the suspicion of willful deception or mistake 
amounting to fraud. Nor is this principle affected by the existence 
of legal fraud, as defined by the Code. 

(a.) Ifa purchaser has equal opportunities with his vendor for discov- 
ering the contents of a lot sold, he is bound to avail himself of those 
opportunities. If he fails todo so, and on account of his own gross 
negligence he is injured, relief will not be granted to him. 

(6.) This principle applies with increased force to judicial sales, where 
the doctrine of caveat emptor controls. At such sales a purchaser 
seeking relief would be obliged to show actual fraud, or mistake, 
unaffected by his own negligence, of a character so gross as to amount 
to fraud, 


February 6, 1883. 
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Administrators and Executors. Evidence. Charge of 
Court. Vendor and Purchaser. Fraud. Contracts. Be- 
fore Judge HARDEN. City Court of Savannah. July 
Term, 1882. 


Reported in the decision. 
A. P. & S. B. ADAMS, for plaintiffs in error. 
GARRARD & MELDRIM, for defendant. — 


HALL, Justice. 


The plaintiffs in error, as executors of John M. Cooper, 
obtained from the court of ordinary of Chatham county 
an order to sell, as his property, for the purpose of paying 
the debts, etc., the eastern half of lot No. (8) eight, in 
Vernon Tything and Heathcote ward, in the city of Sa- 
vannah, with the improvements and buildings thereon. 
This order empowered them to employ an auctioneer to 
conduct the sale, and required them to make return of 
the same to the court, specifying in their return the prop- 
erty sold, to whom sold, and the terms of the sale. 

Acting under this order, and reciting it as their author- 
ity, they advertised the property for sale on the first 
Tuesday of July, 1881. The advertisement described the 
property as the “eastern half or three-quarters” of said 
lot, containing forty-five by ninety feet, “more or less,” and 
the improvements thereon, as consisting of a residence 
located on South Broad, between Barnard and Jefferson 
streets, containing twelve rooms in the main building, and 
a commodious outbuilding, having six rooms. 

When the lot in question was brought to sale, it was bid 
off by Gazan for the sum of $5,250, who, for reasons 
which will hereafter appear, refused to take the property 
at the bid, although the plaintiffs offered him the title and 
demanded of him the sum bid; thereupon they adver- 
tised the property to be sold at his risk on the first Tues- 
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day of the following September. At this last sale, it was 
sold for $4,550. 

This suit was brought to recover the difference between 
the sums bid at the two sales, together with the expense 
of the last sale, and counsel fees incurred for prosecuting 
this suit. The defendant pleaded the general issue, “‘zz/ 
debet,” and contended that he had been misled by the ad- 
vertisement as to the quantity of land purchased, and 
that the advertisement did not conform to the order au- 
thorizing the sale, and did not cover the property direct- 
ed to be sold. 

The evidence shows that a full lot in that part of the 
city had a frontage of sixty feet and ran back ninety feet ; 
that there were more than thirty and less than forty-five 
feet of frontage; that it was more than a half, and less 
than three-fourths of the entire lot by about eight and a 
half feet. There was evidence showing that this extra 
six and a half feet, running back the entire depth of the 
lot, was an encroachment upon lot number seven, joining 
it laterally ; that it had been under enclosure continuously 
and uninterruptedly for more than forty years, and thus 
occupied with the eastern half of lot number eight, and 
was regarded as a part of the latter. 

1. In the course of the trial, several witnesses were of. 
fered to give their opinion as to whether the words “more 
or less,” used in the advertisement, would include a de- 
ficiency of eight or nine feet in a city lot, and would jus- 
tify a refusal to comply with a bid made at a sale under 
such an advertisement. The evidence was objected to, 
because it was illegal, irrelevant, and “called for an opin- 
ion of witnesses upon a question of law, and as to mat- 
ters about which opinions were inadmissible as evidence ;” 
the objection was overruled, and the witnesses were per- 
mitted to testify. 

In any view that can be taken of this testimony, we 
think this ruling was erroneous. It was one of the issues 
involved in the trial of the case, and was the conclu- 


v 69—33 
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sion which the jury, under the instructions of the 
court, had to draw from the facts and circumstances at- 
tending the transaction. It could not be admitted as the 
testimony of experts, as was insisted in argument, for 
there were no questions of skill, science, trade, or 
other like questions involved, on which opinions of ex- 
perts could be taken (Code, 3868) even if the witnesses 
testifying had been shown to be experts, which, to say the 
least, is doubtful. Neither do we think that the ques- 
tions involved, and to be decided by the jury, are ques- 
tions proper to be illustrated by evidence of opinion and 
belief. Code, 3867. Thus a witness will not be allowed to 
express an opinion as to the intention of deceased in ap- 
proaching the slayer—2 Ga., 173; 25 /d., 210; nor willa 
subscribing witness to a will be permitted to give an 
opinion as to the intention of testator—36 /0., 64, 71; nor 
is the opinion of witnesses allowed as to the amount of 
damages sustained by the location of a road through 
land—47 /é6., 547; 53 /0.,178. The case of the Central 
R R. vs. Kelly, 58 Ga., 107, is fully in point. The plain- 
tiff was not allowed to give evidence of an opinion asto the 
amount of damage he sustained by crushing his hand in 
coupling cars; the damage was to be fixed by the jury, 
according to their opinion, derived from the facts testified 
to, etc., and what influence the opinions of witness may 
have had upon them in making their verdict cannot be 
estimated. Anew trial was granted in this ease on the 
sole ground that this evidence of opinion as to damages 
was improperly admitted. 

The trial proceeded upon this and other testimony con- 
tained in the record, and the jury having found for the 
defendant, the piaintiff madea motion for a new trial on 
various grounds, the first nine of which relate solely to 
this testimony admitted over objection, which has already 
been disposed of. 

2. The court instructed the jury, in relation to the defi- 
ciency in the frontage of the lot sold, that the words 
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“‘ more or less,” used in the advertisement, would not cover 
such deficiency in the quantity of land, provided they 
found that such deficiency was material, and provided 
they further found that the defendant was misled by the 
advertisement, and being thus misled gave more for the 
land than he would otherwise have done; that such a 
deficiency (if the purchaser was misled by the advertise- 
ment and acted because misled) would be such a mistake 
as in law would amount to a fraud, and would excuse the 
purchaser from complying; and if such a mistake is shown 
in this case, they must find for the defendant. 

Now this charge, excepted to, is complete in itself, and 
is of the most general character. The attention of the 
jury is not called to the circumstances hypothetically 
stated, leading to and attending the sale and purchase. 

The charge assumes that the advertisement, save as to 
the qualification, implied from the phrase “ more or less,” 
represented the lot in question as containing forty-five 
feet front. The facts do not authorize the assumption. 
The advertisement recites the order for the sale, granted 
by the court of ordinary, which described the property as 
the east half of the lot in question. ‘ More or less,” as 
used in the advertisement to describe the quantity of land, 
should not be disconnected from what immediately pre- 
cedes it, viz.: that “one-half or three-fourths’ of the east- 
ern part of lot eight was offered for sale; nor from the 
description the advertisement gives of the improvements 
upon the lot; nor from the fact that the entire part of the 
lot sold was enclosed and occupied by the buildings, and 
had been so for forty years; that the part so enclosed and 
occupied actually contained six feet and six inches more 
than a half lot. 

Again, this charge submits it to the jury to infer that 
the defendant may have been misled solely from the fact 
that the part of the lot sold was less than three-fourths 
thereof, and that being so misled he was defrauded. Leav- 
ing out of view all other facts disclosed by tne testimony, 





SUPREME COURT OF GEORGIA. 


Wylly et a/., executois, vs, Gazan. 





we are satisfied that the advertisement itself was of such 
a character as to have put an ordinarily prudent person 
desiring to purchase upon inquiry, which, if it had been 
pursued, would have led to a knowledge of the very facts 
about which the defendant claims he was misled. The 
authority to sell was referred to, and was easily found by 
consulting the records of the court of ordinary; the loca- 
tion of the lot and the improvements thereon were accu- 
rately described; there was nothing uncertain about the 
whole matter, except the quantity of land to be sold; and 
an inspection of the premises, in connection with reasona- 
ble inquiry, would have revealed to the party the true 
state of affairs. These facts manifest no intention upon 
the part of the executors to mislead and entrap, and fur- 
nish of themselves no grounds to warrant an imputation 
of fraud. There was no positive and unqualified assertion 
that three-fourths of the eastern portion of the lot was 
offered for sale, or that the portion offered contained 
forty-five feet. One-half or three-fourths of the lot, con- 
taining forty-five feet, “ more or less,” was the cautious 
and guarded description, which could not justify, but 
rather repels, any design upon the part of the plaintiffs to 
produce a false impression and impose upon any one who 
might attend the sale and purchase. 

3. The court further charged, that if the defendant was 
misled by the advertisements, his bid would not be bind- 
ing; that it was not necessary to show actual fraud onthe 
part of the executors or their agent; that a legal or tech- 
nical fraud would be sufficient to excuse the purchaser, 
however honest may have been the intentions of the 
executors or their agent; that a mistake as to a material 
fact, that misled and deceived the purchaser, and caused 
him to buy when he would not have otherwise done so, 
would bea legal fraud and relieve him from his bid, not- 
withstanding the judicial character of the sale and the 
use of the words “more or less” in the advertisement 
describing the quantity of the land. 
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The first objection to this charge is its want of 
appositeness to the facts and circumstances of the case 
as in evidence before the jury; it confines their attention 
to that portion of the advertisement which refers to the 
number of feet the lot was described as containing and 
to the terms “more or less,” as used in connection 
therewith, and seems to withdraw from their consideration 
other parts of the advertisement and all other facts in the 
testimony bearing upon that particular subject,-—as the 
description of the buildings and improvements on the 
lot, the fact that “one-half or three-fourths” thereof 
was offered for sale, the further important fact of the 
precise location of the property, and the material state- 
ment testified to by the city surveyor and other witnesses, 
that the entire premises were under one enclosure, and 
had been so for forty years, during which time it had 
been continuously occupied by plaintiff's testator as whose 
property it was then sold. 

Upon the law, the court charged correctly as an abstract 
principle, that where a mistake was innocently made, 
which had been acted upon by the opposite party, this 
constituted a legal fraud (Code, 3174), and in connection 
therewith read tothe jury other sections of the Code appli- 
cable to the subject, but brought to their attention only iso- 
lated factsin evidence, giving tothem thereby undue prom. 
inence. In that immediate connection nothing was said 
as to the defendant’s duty to institute any inquiry in 
reference to the matter complained of, though in a subse- 
quent part of the charge that was referred to in a general 
way. 

In Causey vs. Wiley, Banks & Co., 27 Ga., 444, the relief 
was sought upon the ground of fraud, growing out of the 
guast confidential relations between the parties, and in 
that case the judge charged that “it is a settled principle 
that fraud is not to be presumed, but must be proved by 
those alleging it.” This charge, although sound in a case 
to which it was applicable, was held to be inappropriate 
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to the case then before the court. McDonald, Judge, de- 
livering the opinion of the court, says: ‘‘ Such an isola- 
ted charge, without explanation to do away its positive 
effects, cannot apply to any case, where there is evidence 
to prove fraud, and the jury are not left to bare presump- 
tion, without facts or circumstances to support it, to set 
aside the alleged fraudulent transaction. In looking 
through this case, such facts and circumstances, we are 
bound to say, are in proof, as to call for a charge of the 
court to the jury that they might consider the facts and 
circumstances to determine the issue of fraud or no fraud. 
The charge, as delivered by the court, without explana- 
tions, was well calculated to make an impression on the 
mind of the jury, that, in the opinion of the presiding 
judge, if they found fraud in the case, it must be upon 
presumption alone. We are well satisfied that such was 
not the intention, but the absence of intention cannot 
vary the law.” So,in the present case, we impute to the 
court below no intention to misdirect the jury, but we 
think it has been done, by his failure to call attention to 
some of the facts above indicated, and to others which ap- 
pearin proof. The defendant’s own testimony shows that 
he acted upon a hasty and partial reading of the adver- 
tisement ; that he sought or got no information from the 
plaintiffs or others in reference tothe matters complained 
of ; indeed, that he purposely avoided making any such in- 
quiries, and that he had always done so when he con- 
templated purchasing property, from what he deemed mo- 
tives of prudence; and although he lived in the same city 
where the property was located, and had done so for some 
years, he did not take the trouble to inspect the premises, 
and on account of his fi.ilure to make the inspection, he 
thought he was purchasing the adjoining lot, which he 
afterwards ascertained belonged to General Jackson. The 
court’s charge might have led the jury to believe, that his 
honor was of opinion, that an indefinite or inaccurate de- 
scription contained in an advertisement was necessarily 
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such a misdescription as amounted to a mistake in fact, 
and was well calculated to mislead an ordinarily prudent 
person acting upon it, and that this alone would entitle 
him to relief, although he had purposely abstained from 
informing himself upon the matters in question.. 

4. The defendant set up, among other defences, that 
the order for the sale was not sufficient to cover the 
property sold, and for that reason was void; the only 
proof on the subject was the order itself, which directed 
the sale of the east half of the lot, and the evidence of 
the city surveyor, that it encroached 63 feet on the adjoin- 
ing lot seven, and that the enclosure of all that part of 
the lot sold had embraced the encroachment, and the lat- 
ter had been used as a part of it for forty years. The 
court charged the jury in substance: 

ist. That this order “authorized the sale of the east 
half of the lot ov/y, and if the premises sold embrace more 
than that, then the sale is void, and the defendant is not 
bound by his bid.” 

2d. That if the eastern boundary of the Cooper property 
has been recognized and acquiesced in by Cooper and the 
adjoining owners as the dividing line between lots 7 and 
8 for more than twenty years, then that would make such 
line the line of division between said lots, and would in 
law make the encroachment on lot 7 a part of lot 8, pro- 
vided the owner of the premises used and occupied it for 
this length of time asa part of lot 8,or as an appurtenance 
of the same; but 3d, if he did not occupy it as a part of said 
lot, although his prescriptive title to it would be good, yet 
the executors could not sell it under the order, and it 
would still remain a part of his estate, and would not be 
diverted by the sale. 

No portion of this charge should have been given, ex- 
cept that numbered 2; that was required by the evidence 
in the case. There was nothing in the proof to authorize 
or require the parts marked 1 and 3, however correct the 
principles announced may have been, considered as ab- 
stract propositions of law. 





316 SUPREME COURT OF GEORGIA. 


Wylly ef a/., executors. vs. Gazan. 





5. The motion for a new trial was upon the further 
grounds that the verdict was contrary to law, and contrary 
to evidence. Upon these grounds it should have been 
granted. Whether the deficiency in the quantity of the 
land sold would sustain the verdict in this case, depends 
upon other circumstances than the bare fact of such de- 
ficiency. If the sale is by the entire tract or lot, and the 
quantity is specified as “ more or less,” this qualification 
will cover any deficiency not so gross as to justify the 
suspicion of willful deception, or mistake amounting to 
fraud. Code, 2642. This court, in the case of Walton vs. 
Ramsay, 50 Ga., 618, considered this section of the Code 
in connection with former decisions, and came to the con- 
clusion, that if there is actual fraud and deception on the 
part of the vendor of the land, or the deficiency is so 
gross as to be evidence of it, then the deficiency may be 
apportioned, but not otherwise. They considered in that 
case how far this rule had been modified by the element 
of legal fraud, introduced into the Code, and concluded 
that it was not affected by it. The case settles another 
important principle, that where the parties have equal 
opportunities of judging, they must avail themselves of 
those opportunities, or they are precluded from setting 
up aclaim to relief. 

Admitting, for the sake of the argument, that these prin- 
ciples, announcece in the case of a private sale, are applicable 
to judicial sales, we are to inquire how stands the case 
before us? It iscertain that there was not in this case a rep- 
resentation of the quantity of land, qualified alone by the 
words “more or less; but there were other qualifica- 
tions of this in the advertisement, and in the order for sale 
upon which it was based; moreover, both parties resided 
in the same community, both had access to the public 
records, both knew, or might have known, the exact situa- 
tion of the property, the ground enclosed and occupied by 
the buildings. The purchaser was indifferent, if not grossly 
negligent, in not obtaining information as to these matters. 
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According to his own account, he had lived in Savannah 
some twelve years previous to this sale; did not look at 
the property before buying it; made no inquiries about it; 
read the advertisement the morning of sale; the only 
thing he noticed about it was the forty five feet and the 
twelve rooms; did not notice the words “more or less,” or 
the “one-half or three-fourths of the lot’; thought he was 
buying General Jackson’s two houses on adjoining lot; 
the advertisement did not influence him in determining 
the amount he bid on the property, except as to the forty- 
five feet frontage; saw Mills bidding, and knew he was 
an experienced real estate man; didn’t think it the part 
of prudence to make any inquiry about property one in- 
tends to buy; as to this special property, had no time 
to investigate, as he only read the advertisement after 
breakfast, and thought he could depend upon it as a public 
advertisement ; bought the house he now lives in without 
looking at or making any inquiry about it; did this pur- 
posely, because he thought hecould get it cheaper by not 
letting other people know that he wanted to buy it. 

A stronger case of premeditated and purposed neglect 
than is here furnished it would be difficult to conceive, a 
neglect to which his adversaries could, under the circum- 
stances, have contributed nothing; if he is imposed upon, 
the imposition is self-inflicted; they had no agency in 
bringing it about ; they should not be made to suffer for 
his mistake; nor can he be permitted to shield himself 
from the consequences of his own indifference and inac- 
tion ; volenti non fit injuria applies with full force to his 
action in this case; he took his course upon reasons that 
satisfied him of its propriety, and the consequences of his 
“masterly inactivity” should not be visited upon others; 
vigilantibus non dormientibus jura subviniunt is embed- 
d<d in the very elements of the law, and sanctioned and 
approved by the experience of ages. 

A party is not entitled toan injunction who shows that 
he has been negligent and careless in guarding his rights, 
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and that if he has been subjected to loss, it was because 
he had not attended to his interests in proper time. 28 
Ga., 117. Ifa party, by reasonable diligence, could have 
had knowledge of the truth, equity will not relieve, Code, 
3136. That it was his duty to have searched the records 
and examined the premises, and that he should not have 
blindly confided in and relied upon a part, and a small 
part, of adescription inan advertisement of a public sale, 
see 28 Ga, ut sup., and 60 /b., 395, 396. 

All this applies with increased force to judicial or guasz 
judicial sales, where caveat emptor is the rule that purchas- 
ers are to observe. The cases cited, together with others, 
would seem to authorize, if not to compel, the conclusion 
that a purchaser at such sales can protect himself in no other 
way than by showing actual fraud, or mistake unaffected 
by his own negligence, of a character so gross as to amount 
to fraud. Rorer on Judicial Sales, §§ 566, 567, 570, 575; 
99, and.cases there cited ; 64 Ga., 503 ; 26 Ga., 564. 

The defendant sought to get rid of this sale by showing 
that the property was bid for by an agent of one of the 
executors. If the executor himself had bid and had pur- 
chased the property, the sale would not have been void, 
but voidable, at the option only of parties interested in the 
estate as legatee orcreditor. No stranger had a right to 
interfere, nor could the trustee purchasing, at his own op- 
tion, have avoided the sale. 

Buta sufficient answer to this objection will be found 
in the fact, that the purchaser did not know that the ex- 
ecutor was bidding at the sale; that he was under a mis- 
apprehension as to the location of the property was no- 
body’s fault but his own. After the sale was made, the 
next highest bidder was not bound to take the property 
at his bid, although the defendant was willing to pay the 
difference between that and his own bid, and actually of- 
fered so to do. 

The auctioneer in this case testifies that the defendant 
endeavored to get him to make this arrangement for him 
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soon after the sale was made, and failing in this, he tried 
to induce him to aid in picking a flaw in the title. 
This latter statement the defendant contradicts in his own 
testimony ; but that he was anxious to rid himself of the 
bargain, when he found that, by his own secrecy in carry- 
ing out what appears to have been his settled policy, he 
failed toget the lot he thought he was getting, there can 
be little doubt. It follows, from what we have said, that 
the variance between the advertisement and the order 
under which the sale was made, was not so great as neces- 
sarilyto avoidthe sale. There could have been no diffi- 
culty in identifying the property actually sold as that 
which the order directed to be sold. That is certain which 
may be rendered certain. 

We determine this case and grant the new trial upon 
the facts as they appear in this record and upon the ques 
tions therein made. 

Judgment rever-ed. 


CRAWFORD ¢¢ a/. vs. TRIBBLE, ordinary, for use. 


1. Where an administrator held a judgment for purchase money of 
land sold by his intestate, he could not legally have the land levied 
on and sold and buy it for himself at less than its value and less 
than the amountof this judgment. The judgment was a part of the 
assets of the estate in his hands, and to so use it was a breach of 
his duty as administrator. 

(a.) Where, after so purchasing the land, the administrator sold it as 
his own, the heirs could bring suit on his bond, and the measure of 
the recovery would be the value of the judgment with interest, less 
the sum paid out by him in order to hold the land, with interest. 

(4.) That the administrator, after the sheritf’s sale, a ain bought the 
property at a sale by an assignee in bankruptcy of the defendant in 
the judgment, to protect his title, did not alter the case. Such pur- 
chase would inure to the benefit of the estate, and the administra- 
tor could claim no more than to be allowed the amount so paid out, 
. with interest. 

(c.) If credit has not been given to the administrator for the sums so 
paid out by him, with interest, it should be done. 

2. After January Ist, 1863, an administrator could not, without an 
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order of court, invest the funds of the estate in his hands, except in 

state securities. 

. The court did not err in regard to the Aderhold and Jackson & 
Morris claims. The first rested on disputed facts ; the second is 
even unintelligible without explanation. 


September 19, 1882. 


Administrators and Executors. Sales. Before Judge 
WELLBORN. Habersham Superior Court. February 
Term, 1882. 


J. L. Hunter brought suit on the bond of S. W. Craw- 
ford, administrator of W. M. Hunter, deceased. Defend- 
ant pleaded the general issue, and that he had fully ad- 
ministered the estate. The case was referred to an audi- 
tor, to whose report both parties filed exceptions. Four 
points were raised: 

(1.) A note for $1000.00 for the purchase money of land 
was reduced to judgment, levied on the land, and the ad- 
administrator of the creditor became the purchaser in 
his individual name for $36..00. He afterwards sold it 
for $1,500.00. The debtor having gone into bankruptcy, 
in order to protect his title, the administrator again pur- 
chased the land at the assignee’s sale for $129.00. The 
auditor held that the administrator was liable for the 
amount of the claim. 

(2.) The administrator returned that he had in- 
vested $4,000.00 in Confederate bonds and money 
in 1864. No order of court appears to have been 
taken for that purpose. One ground of objection to the 
auditor’s report was that he refused to charge the admin- 
istrator with the gold value of the $4,000.00 so invested 
after the Code went into effect. 

(3.) A third assignment of error was on the subject of 
the claim of one Aderhold for medical services. The 
administrator had given himself credit for $780.30 as paid 
on this azcount. The vouchers showed two receipts, one 
for $812.50, another for $700.00. The auditor allowed 
the amount claimed in the return. 
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(4) The administrator claimed credit for $80.00 on 
account of what was called the Jackson & Morris 
claim. As to this, the auditor made the following re- 
turn: “The following item appearing in one of the copies 
of this return before me in this language: ‘July 9, 1866. 
Credited by amount given in Confederate by Jackson & 
Morris of eighty dollars.;’ and in the other copy in this 
language: ‘g July, 1866. Cr. by amount made on Con- 
federate note given by Jackson & Morris of eighty dollars,’ 
is not understood, and is not, therefore, included in this 
calculation. This reference is made that the item may be 
explained and the proper credit allowed.” 

The case was submitted to the judge without a jury. 
He sustained the auditor in all matters except the $4,000.00 
invested in Confederate securities. As to this, he held 
the administrator liable for the gold value of the currency 
with interest. Defendant excepted. 


J. B. Estes & Son; W. T. CRANE; J. W. OWEN, for 


plaintiffs in error. 
BARROW & ERWIN, for defendants. 
JACKSON, Chief Justice. 


This case came before the superior court on exceptions 
to an auditor’s report, and an agreement of counsel that 
the same be tried by the judge without a jury. The 
suit was on an administrator’s bond brought by the heir 
at law against the administrator and his sureties. 

1. The great question made by the record is, whether 
the administrator can have land levied on by an execu- 
tion belonging to the estate, sold by the sheriff, and be 
the purchaser thereof himself, for less than its value, the 
execution being issued on a judgment founded on a note 
belonging to the intestate, the consideration of which is 
purchase money for the land levied on, sold and purchased 
by him? This judgment is assets in his hand, and we 
think that the law will not permit this trustee so to deal 
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with assets of the estate, but that in such a case he is re- 
sponsible on his bond honestly and fairly to administer 
the estate. It is not the case where the heirs at law may 
or must elect in a reasonable time to take the land after 
setting aside a sale by the administrator himself, which is 
voidable though not void; because in this case he has sold 
the land, and the heirs canrot go upon it. But it is 
the case where a trustee, having a judgment for $1,000 for 
purchase money of land, which was sold by his intestate, 
makes the sheriff levy on it and buys it himself for the 
sum of $308.00. He stood in the shoes of the intestate. 
His duty was to act just as intestate would have done, 
and to make the land bring the thousand dollars, or to buy 
itin for the estate and not for himself. That the land 
was worth the face of the judgment is clear prima facie, 
because it was sold by the intestate for that sum, and 
afterwards sold by the administrator as his own land for 
$1,500.00... There is no direct proof of its value when he 
bought it himself. If less valuable then, the onus was on 
him to show it. It can make no difference, that whilst 
he held the sheriff's title, another sale of it was made by 
the assignee in bankruptcy, and he protected his title by 
again buying it for the sum of $129.00. It would seem, 
therefore, that the true equity is to hold him responsible 
for the value of the note, with interest, less the sum he 
paid out in order to hold the land, with interest. The 
12th Ga., 594, rules, that he cannot buy land which belong- 
ed to the estate at sheriff's sale, but the sale, however fair 
and honest, will be set aside on application of the heir, 
The principle there decided rules this issue; for the judg- 
ment here is assets just as much as the land there was. 
This case is stronger, because there the levy was made with- 
out any connivance on his part; here he directed it made. 
It is true, that was a suit to set aside the sale and this is 
on his bond; but he could not be pursued here with a suit 
to set aside the sale and recover the land, for the reason 
that he has sold and cannot restore it. The remedy, there- 
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fore, is for breach of the bond, because he committed a 
devastavit and broke its condition. As to his purchase 
afterwards at the bankrupt sale, that was to protect the 
title he held then in trust for the estate, in fairness and 
equity, and was, though intended for his own benefit in- 
dividually, a purchase for the estate. The most that he 
can claim is credit for that money so expended in that 
purchase. We conclude, therefore, that the administrator 
is liable for the whole amount of the Camp judgment, less 
the amounts he paid out, individually, at the sheriff's and 
the assignee’s sales. Aswe understand the record, he has 
not received credit for those sums, with interest thereon, 
from the date of their respective payments. If he has not, 
the judgment must be reversed, unless such credits with 
interest are written off by the plaintiff; if he has received 
those credits, it is affirmed on this point. On the admin- 
istrator’s liability generally for the Camp judgment, see 3 
Williams on Exrs., 1947; 3 Sugden on Vend., par., 271 
(10 ed.); Hillon Trust., 537-8; 9 Paige, 238; 7 Hill, 260 
1 Sand. Chan., 148-251; 13 Vesey, 601; Lewin on Tr., 
464-5; 1 Cox, 134; 6 Mad. 153; 1 Yonge and C., 250; 1 
Johns. Chan., 26; 2 Story’s Eq. Jurisprudence, 1211; 5 
Johns. Chan., 408 ; 2 /0., 25. 

2. The administrator returned, that he had invested in 
Confederate bonds and money $4,000, in 1864. This was 
done without any order of court. After January Ist, 1863, 
it could not be so done except in state securities. Vena- 
ble vs. Wood, September term, 1881; 39 Ga., 594. So the 
court did not err on this point. 

3. Error, if any was committed in respect to the Ader- 
hold medical account, and return and vouchers, and in re- 
gard to the Jackson & Morris claim, does not appear 
from the record. In the first casé, it was a question of 
fact. how much was actually paid by the administrator to 
Aderhold ; the judge decided it, and we cannot say that 
from the evidence before him, he committed error in sus- 
taining the auditor. The alleged payment to Jackson & 
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Morris was rejected because unintelligible to the auditor, 
that it might be explained ; the judge considered it also 
unintelligible, unless explained ; it was not explained, and 
we do not, without explanation, understand it either. 

The result of our conclusion on the whole case is to re- 
verse the judgment, unless the defendant in error shall 
write off from the judgment the principal and interest 
paid out by the administrator at the sheriff's and assignee’s 
sales, for which he has not received credit ; that being 
done to affirm it. In either event, the costs in this court 
to be paid by the defendant in error. 

Judgment reversed on terms. 


THE WESTERN AND ATLANTIC RAILROAD vs. THE STATE 
OF GEORGIA ef¢ al. 


{ Jacxsoy, Chief Justice, being disqualified, Judge Tompkins, of the Eastern Circuit, 
was appointed to preside in his stead in this case,] 


. An application for the writ of gzo warranto is not such a suit as 
in which there are appearance and trial terms of court, but such an 
application is for heating as causes at the trial terms thereof. 

. A judgment overruling ademurrer to an application for the writ of 
guo warranto is not such a final disposition of the cause as from 
which a bill of exceptions can be taken directly to this court. 

. The policy of the law in this state being that such extraordinary 
writs as guo warranto, mandamus and prohibition should be de- 
termined as speedily as possible, all objections to the rulings of the 
court upon motion or demurrers may be taken advantange of by 
assigning them as error in a general bill of exceptions tendered 
after the final judgment upon the whole case. 

. If the final decision or judgment in a guo warranto case is render- 
ed in the court below, while this court is in session, then the bill of 
exceptions shall be tendered and signed within ten days after such 
final determination of the cause. And if this court should not be 
in session when such final decision or judgment is rendered, then 
the bill of exceptions shall be tendered, and signed within twenty 
days thereafter. 

. Abillof exceptions fendente lite to the decision of the judge over- 
ruling the demurrer in a guo warranto case need not be tendered 
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by the defendant; and a general bill of exceptions tendered to such 
decision should not be signed by the judge. But where the judge 
does sign such general bill of exceptions, he thereby sends the whole 
case out of his jurisdiction into this court, and has no kind of au- 
thority over the cause until remitted from this court back to the 
court below. 

. The bill of exceptions pending in this court, taken from the judg- 
ment overruling the demurrer in the guo warranto application, is 
improperly here ; and that bill of exceptions, as well as this applica- 
tion for the writ of prohibition, must be dismissed. 


November 7, 1882. 


Quo Warranto. Practice in Superior Court. Practice 
in Supreme Court. Before Judge WILLIS. Fulton 
County. At Chambers. August 26, 1882. 


Reported in the decision, 


JuLius L. BRownN; JAMES M. SMITH; J. B .CUMMING; 
A. R. LAWTON, for movant. 


CLIFFORD ANDERSON, attorney general; R. F. LYON; 
HENRY JACKSON, contra. 


TOMPKINS, Judge. 


This is an original petition for a writ of prohibition to 
be issued by this court, at the relation of the Western 
and Atlantic Railroad Company against Hon. J. T. Willis, 
judge of the Chattahoochee circuit, to prevent him from 
proceeding with the trial, in Fulton superior court, of a 
guo warranto proceeding brought to that court by the 
state of Georgia, ex relatione the attorney general of this 
state, to forfeit the charter of the company incorporated 
under the laws of Georgia as the Western and Atlantic 
Railroad Company. The facts connected with and lead- 
ing up to the case before the court are as follows: 

On the 24th of Octeber, 1870, the general assembly of 
Georgia passed a law, entitled “an act to authorize the 
lease of the Western and Atlantic Railroad Company, and 
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for other purposes,” which said railroad running from At- 
lanta, in this state, to Chattanooga, in the state of Ten- 
nessee, was, and is, the property of the state of Georgia. 
On the 27th of December, 1870, the terms of the lease 
were agieed upon by the then governor of Georgia, and 
twenty-three persons therein named, who became the 
lessees, ‘‘and said persons then, and from that time, be- 
came a body politic and corporate, under the name and 
style of the Western and Atlantic Railroad Company,” 
the bond having been given and the other conditions of 
the lease act being complied with to the satisfaction of 
the governor. The lease to be in force for twenty years. 

On the 28th of September, 1881, the general assembly 
of Georgia, by resolution, requested the governor to sub- 
mit the bond given by the company, and all the papers 
and evidence connected therewith, or relating thereto, to 
the attorney general of the state, with instructions for 
him thoroughly to examine into the same, and report to 
the governor. This was done, and resulted in the said 
quo warranto proceedings being instituted in said superior 
court of Fulton county, on the 5th of August, 1882. The 
defendant in that proceeding, the Western and At- 
lantic Railroad Company, being duly called on to 
show cause, appeared, and on the 23d of August, 
1882, before the Hon. J. T. Willis, judge of the Chatta- 
hoochee circuit, (the judge of the Atlanta circuit being 
disqualified), made and filed a motion in writing to set 
aside the order in the nature of arule wzsz. After argu- 
ment on this motion, the court, on the 24th of August, 
1882, overruled it. The Western and Atlantic Railroad 
Company then filed its demurrer to the said guo warranto 
proceeding ,on various grounds; and after argument, 
the demurrer was also overruled on the 26th of Au- 
gust, 1882. To the overruling of said demurrer, the 
said company, on the said 26th of August, 1882, made 
and tendered a bill of exceptions to such judgment, upon 
the ground that if the demurrer had been sustained, it 
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would have been a final determination of the cause in 
favor of the defendants in the guo warranto case. The 
judge presiding refused to sign the bill of exceptions, but 
did sign a bill of exceptions pendente lite, which the defend- 
ant tendered in lieu of the bill of exceptions so refused 
to be signed. The judge then drewa jury to try the case, 
the defendants filed an answer, and the cause was put fer 
trial on the 14th of September, 1882. 

On the 14th of September, the said judge had concluded 
to sign the bill of exceptions before refused, and made 
the cause returnable to the February term, 1883, of this 
court. This bill of exceptions was then filed in the clerk’s 
office, bond was given by the defendant railroad company, 
in accordance with $4263 of the Code, to supersede the 
judgment below, and the case was duly sent up to this 
court within twenty days thereafter, where it is now pend- 
ing, the clerk having put it for trial on the docket of the 
Atlanta circuit for this, the September term, 1882, on the 
27th day of that month, some days after the term had 
begun. 

The said judge, Hon. J. T. Willis, again set the guo 
warranto case down for trial, after having signed the bill 
of exceptions, the case to be heard on the 16th of Octo- 
ber, 1882, onits merits, before a jury. To prevent that hear- 
ing, the railroad company came before this court on the 
14th of October, 1882, and obtained a rule zzsz pro- 
hibiting the hearing of the case in the superior court of 
Fulton county on the 16th of October, and calling on the 
said J. T. Willis, judge, etc., to show cause why the writ 
of prohibition should not issue as prayed for, and ordering 
that all further action on the guo warranto case inthe court 
below be stayed until the hearing in this court upon the 
bill of exceptions filed to the overruling of the demurrer 
as aforesaid. 

The said J. T. Willis, judge, etc., filed his answer in this 
court on the 16th of October, 1882, substantially ad- 
mitting the facts as shown by the petition for writ 
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of prohibition, but expressing the opinion that the 
bill of exceptions to his judgment overruling the demur- 
rer, tendered to him on the 26th August, and finally 
signed by him on the 14th of September, 1882, ought 
not to have been signed, but that it was signed in 
order to give defendants in the guo warranto case the 
benefit of any doubt there might be ; and also expressing 
the opinion that no bill of exceptions, such as was ten- 
dered to him and finally signed by him, could, at that 
stage of the proceedings, have the legal effect to suspend 
or postpone the further hearing and trial of said cause. 

No question has been made on either side as to any 
effect of the postponement of the signing of the bill of 
exceptions by the said judge; but it has been treated as 
if he had signed it the day it was tendered, which was the 
date of the overruling of the demurrer, and had been 
transmitted to this court within twenty days from that 
date. 

This prohibition case coming on for argument, the 
counsel for respondent moved the court to dismiss the 
application upon two grounds: (1.) Because this court, 
as an appellate court, had no jurisdiction to hear and de- 
termine writs of prohibition. (2.) Because the bill of 
exceptions to the overruling of the demurrer to the quo 
warranto proceedings was obnoxious to the objections set 
forth against it in the answer of respondent ; and, as it 
should be dismissed from this court, the application for 
prohibition must also go out of court. No ruling was 
made on these motions, and the court directed all the 
issues to be argued together. This has been most ably 
and carefully done by counsel on both sides; and the 
court has derived great advantage from the presentation 
of the cause by counsel, as it likewise has from the very 
elaborate and valuable written argument and brief of Mr. 
Julius L. Brown, of counsel for the relator. 

The legal issues which are thus presented in this case 
will be considered in the following order: 
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(1.) As to the jurisdiction of this court to issue and 
enforce writs of prohibition. 

(2.) As to the right of the Western and Atlantic Rail- 
road Company to bring directly up to this court, by general 
bill of exceptions, the judgment overruling the demurrer 
to the proceeding for guo warranto; and, 

(3.) As incidental to this right, the proper disposition 
to be made of the bill of exceptions pending in this court, 
taken from the judgment on demurrer, if such bill of ex- 
ceptions was improvidently granted by the respondent 
in the application for writ of prohibition. 

I, 2, 3, 4. As the writ of prohibition, even if this court 
has authority to grant it, could not be made available in 
this case, except upon the assymption that the bill of 
exceptions pending here from the judgment overruling 
the demurrer in the guo warranto case, is properly here, it 
does not become necessary to advert at any length to the 
question of jurisdiction. One member of the court is of 
opinion that the writ would not lie from this court in any 
event. Another member is of opinion that it would lie in 
a proper case, wherein it was shown that “an inferior tri- 
bunal, or officer thereof,” was about to disobey some order 
of this court, but that the facts contained in the records 
now before us would not call for such writ, even if the 
case, upon bill of exceptions to the overruling of the de- 
murrer in the petition for guo warranto, was legally in this 
court. The writér hereof is of opinion, that if such bill of 
exceptions to the said judgment on demurrer should 
be legally in this court, then the writ of prohibition should 
be granted, upon the ground that the signing of the bill 
of exceptions by the superior court judge, operating in 
law asa writ of error from this court, is not alone an order 
to the court below to send up the whole record ina speci- 
fied case, but is also an order to the court below not to 
interfere, in any manner, with causes pending before this 
court. ° 

Upon the controlling questions of this very interesting 
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and important case, the members of the court are in entire 
accord. We consider the application for the writ of pro- 
hibition as a branch and offshoot from the main guo war- 
ranto case of The State of Georgia vs. The Western and 
Atlantic Railroad Company, and as a method of defence 
resorted to by the railroad company to try the question 
of the forfeiture of chartered rights which they claim 
not to have been violated. While it is not now the 
province of this court to investigate the right of the state 
to resort to the writ of guo warrantoasa means of forfeiting 
a charter, yet there can be no doubt that the pleadings 
in this cause, as disclosed by the records now before us, 
were such as to require in the court below, a judicial pro- 
cedure conforming to the practice in application for writs 
of guo warranto; and it cannot be doubted that such 
practice must be in strict compliance with the statute law 
of this state, found in $$3204, 3205, 3206, 3207, 3208, 
3213, 3214, and 3215 of the Code. 

It is conceded that the decision upon the demurrer in 
the case of guo warranto, was made when the Supreme 
Court was not in session, and, therefore, we are of opinion 
that such part of $3206 did not apply, which requires the 
excepting party to bring the case to this court by tender- 
ing his bill of exceptions within ten days from such deci- 
sion soexcepted to. If the plairtiffsin error in that bill of 
exceptions had the right to bring that assignment of error 
directly to this court, it was then propet to do so in com- 
pliance with $3213, which fixed the time for the tendering 
and signing of the bill of exceptions within twenty days, 
as upon exception to the granting or refusing of injunc- 
tions. The position of counsel forthe W.& A. R. R. 
Co., upon this point of the case, was totally untenable, 
wherein they contended that the bill of exceptions was 
to be returned to the next February term of this court. 

By these statutes of Georgia relating to the writ of guo 
warranto, no appearance and trial terms of court are pro- 
vided, but the obvious design of the legislature is, that 
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such a case shall be tried as speedily as possible. This 
celerity is to be observed, not only in the hearing and de- 
cision upon all points that may arise in the court below, 
before the judge or jury, but special provision is also made 
for the quick determination of all issues that may be legal- 
ly brought before this court, by directing such cases to 
be placed upon the docket here as are cases of injunction. 
It would be an absurdity, too glaring for supposition, to 
fancy that the legislature would so concern itself to have 
the real merits of a guo warranto case so speedily brought 
to a determination, and yet so frame the law as to author- 
ize the overruling of a demurrer to be made the instru- 
ment of delaying the matter for months. 

That the overruling of a demurrer, properly filed and 
pressed and heard, in an ordinary action or bill in equity 
for which there are appearance and trial terms, can be 
brought directly to this court by bill of exceptions, ap- 
pears to be settled. But we distinguish between such 
cases and a case arising on motion or demurrer to sus- 
pend or dismiss a writ of guo warranto,; for which last case, 
there being no separate terms of court, and the policy of 
the law being that the real merits of the question involved 
should be speedily determined, it is considered that no 
bills of exceptions can be taken until after the final deter- 
mination of the whole case; and that all errors com- 
plained of, from the beginning to the ending of such trial, 
can be taken advantage of by assignment in the general 
bill of exceptions, tendered at the final determination of 
the cause. The mere fact that a jury may have to be 
drawn and summoned after the hearing of a guo warranto 
has been so far entered upon as to show that there are 
facts in dispute, should no more conduce to delay the 
case, and send it to this court on exceptions to a motion 
or a demurrer overruled, than the fact that at the trial 
term of an equity cause, and before the panel of jurors 
shall be fitted up and struck, that such cause should be 
arrested and sent to this court upon exceptions to the re- 
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fusal of the judge to dismiss it on motion for want of 
equity in the bill. A demurrer may be heard at the trial 
term, but it must have been filed at the appearance 
term; or, if made afterwards, it must be made because of 
some amendment of the pleadings. 

In $3456 of the Code it is said that, “ no dilatory an- 
swer shall be received or admitted, unless an affidavit 
shall be made to the truth thereof, and must be filed at 
the first term.” In17 Ga., 573, it is held that a plea to 
the jurisdiction of a court is a dilatory plea. Soa mo- 
tion to dismiss for want of jurisdiction, or of equity ina 
bill, or for errors apparent on the face of pleadings, when 
made at the trial term, being all dilatory in their nature, 
cannot, by an adverse ruling thereon, be made the means 
of bringing a cause directly to this court by bill of excep- 
tions. 

The conclusion of the court is, that the Western 
& Atlantic Railroad Company had no right to a writ 
of error to this court from the decision of Judge 
Willis overruling the demurrer to the guo warranto; and 
that the judge erred in signing the bill of exceptions on 
the 14th September, 1882, by which that case was trans- 
ferred to this court. It follows, as a corollary to this rul- 
ing, that such bill of exceptions should be dismissed from 
this court; and the issue as to its being so dismissed was, 
as has been noticed, made in the pleadings by the answer 
of Judge Willis to the writ of prohibition. This appli- 
cation for prohibition is, at most, but an incident to the 
main case of guo warranto, which will now be relegated 
in its entirety to the superior court of Fulton county. 

5. A single point remains to be disposed of before 
ending this opinion. However erroneous the action of 
Judge Willis in signing the bill of exceptions, and how- 
ever commendable his purposes in so doing, yet, having 
so signed, the guo warranto case was quite as effectually 
beyond any further trial or hearing before him, or any 
other superior court judge, until passed upon in some way 
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by this court, as if it had been brought here with the 
greatest possible regularity and legality. Theaction of a 
circuit judge is to be effective in determining the legal 
status of a case before him, and not his opinions upon 
the necessity or legality of such action. In the eye of 
the law, the signing of the bill of exceptionswas opera- 
tive asa writ of error from this court to take the cause 
out of the court below and putit here. And Judge Wil- 
lis, until this court should send the case back, had no 
power or jurisdiction over it. 

6. The judgment of the court is, that the application 
for the writ of prohibition be denied and dismissed ; and 
that the bill of exceptions, taken from the ruling of Judge 
Willis upon the demurrer, be also dismissed, and the cause 
of the Western & Atlantic Railroad Company, plaintiff in 
error, vs. State of Georgia, defendant in error, be trans- 
mitted back to the superior court of Fulton county. 

Ordered accordingly. 


CHENEY & MATTHEWS vs. BEALL. 


Executions from the superior court should be directed to “all and 
singular the sheriffs of said state and their lawful deputies,” but a 
direction to “all and singular the sheriffs of said state” only will 
not require the quashing of the 7. fa., the defect being amendable. 

(a.) Wherea fi. fa. so directed was in fact placed in the hands of a 
sheriff and levied by him, sede that the want of a direction to 
the deputy sheriffs would be immaterial, and it would not be neces- 
sary to amend. 


November 14, 1882. 


Executions, Levy and Sale. Before Judge STEWART. 
Upson Superior Court. January Term, 1882. 


Reported in the decision. 
M. H. SANDWICH, for plaintiffs in error. 


ALLEN & TISINGER, for defendant. 
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CRAWFORD, Justice. 


The error complained of in this case is, that the judge 
below quashed the plaintiff’s 7. fa. upon the ground that 
it was directed to “all and singular the sheriffs of said 
state—greeting,”’ instead of being directed to all and 
singular the sheriffs of said state and their lawful deputies— 
greeting. 

Under the rulings of this court, we do not consider the 
omission complained of by the defendant in 7. fa. to have 
been such a defect as to have warranted the judge below 
in ordering it quashed. It is true thatit should have been 
directed, not only to the sheriffs, but to their lawful depu- 
ties. Still, it was amendable, and, if necessary, should 
have been amended, and not quashed. But, under the 
facts of this case, was it necessary to have changed it at all 
to have authorized its proceeding? It had gone into the 
hands of one of the very officers to whom it was directed, 
and had been levied by him; the mandate was to him, 
and he had obeyed it. It was not a misdirection, as far 
as it went, but a want of fullness of directiononly. Andas 
it was levied by a proper officer, and required no change 
inthe 7. fa. to authorize that officer to levy and collect 
it, it would seem to be unnecessary even to annul it; but 
however that may be, we hold that the judge erred in 
quashing the 7. fa., and his judgment must be reversed. 
63 Ga., 227, 428; Gillis vs. Smith, ex’r, Sept. Term, 1881, 
not yet reported. 

Judgment reversed. 





SEPTEMBER TERM, 1882. 


The Mayor, etc., of Milledgeville vs Thomas and wice versa. 





THE MAYOR, etc., OF MILLEDGEVILLE vs. THOMAS, and 
vice versa. 


1. Where a declaration alleged that, under a contract between a lessor 
and lessee, the lessor was liable for various improvements placed 
upon the land by the lessee, consisting of fencing, ditching, and 
one cotton house, and the biil of particulars contained an item for 
fencing, although the judge excluded from the attention of the jury 
evidence tending to show permanent improvements, a verdict of 
one hundred and fifty dollars for the plaintiff was not contrary to 
law, as not being based upon the declaration. The jury might have 
found that some of the fencing was necessary as repairs, and the 
declaration was sufficient to cover such a finding. 

2. The presiding judge did not abuse his discretion in refusing a new 
trial in this case, on the ground that the verdict was contrary to law 
and evidence. 

(a.) The presiding judge may consider the general countenance of the 
case and the inferences that the jury might reasonably draw 
from the testimony in passing upon a motion for a new trial. 


December 30, 1882. 


Verdict. New trial. Landlord and Tenant. Before 
Judge LAWSON. Baldwin Superior Court. May Term, 
1882. 


Thomas brought his action against the mayor, etc., of 
Milledgeville. The declaration alleged that defendants 
were indebted to plaintiff $430.00 for various impreve- 
ments, consisting of fencing, ditching and one cotton 
house placed by plaintiff on the land of defendants while 
held by him under lease; that a lease had been made to 
one Barnett, and by him, with the consent of defendants, 
had been assigned to plaintiff; that it was a part of the 
agreement of lease, as well as the usual custom of the 
city, to allow the tenant his improvements, he not being 
in default, at the termination of the lease; but that de- 
fendants refused to allow him his improvements of 
pay therefor, though he had fully paid the rent. The bill 
of particulars contained three items, viz: ‘“ For —— pan- 





536 SUPREME COURT OF GEORGIA. 


The Mayor, etc., of Milledgeville vs. Thomas and vice versa. 








nels of fence put on land, $350.50. For feet of ditch- 
ing, $30.00. For one cotton house, $50.00.” 

The evidence was, in brief, as follows: In 1871, N. C. 
Barnett had leased from defendants a certain tract of 
land in the city of Milledgeville for ten years, to Ist 
March, 1880, on terms specified, to-wit: That on failure 
to pay quarterly in advance,the mayor and aldermen should 
have right to enter immediately upon said land and take 
possession thereof, and of any improvements tenant might 
erect thereon. In 1872, plaintiff took a transfer of Bar- 
nett’s lease and took possession of the land, with consent 
of defendants; he held by himself to 1879, and afterwards 
by his sub-tenant, John Davis. In the early part of his 
occupancy, he built a cotton house, at the cost of $50.00, 
dug a ditch costing him $30.00, and constructed fences of 
rails costing him over $350.00, on said place—all of which 
he used for eight or nine years of his tenancy, and left on 
the place when his lease expired. In 1879, not having 
fully paid the rent of 1878, plaintiff petitioned defend- 

‘ants to extend the time for payment. They agreed 
thereto, and on February 24, 1879, plaintiff gave to them 
a note for $153.50, due November Ist, being for the val- 
ance due for the rent of 1878 and the rent of 1879. In 
this note plaintiff assigned to defendants as security, “a 
land rent on John Davis, Sr., for 2,300 pounds of lint cot- 
ton.” This note was paid off in installments, the last of 
which was paid November 5, 1879. 

Plaintiff testified that he was turned out of possession 
in 1879. The mayor of the city, on the contrary, testified 
that plaintiff was not in actual possession in 1879, but 
that Davis was in such possession, and that he had since 
remained there asthe tenant of the defendants. Plaintiff 
also testified, that when he went into possession there was 
a fence around seven or eight acres and a brush fence 
around a larger tract, the entire farm being eighty-five 
acres. Also, that after building the fences, he repaired 
them from time to time and left them in good condition 
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when turned out. In December, 1879, plaintiff desired 
to move his improvements, which defendants would not 
allow ; and he brought the present action. 

The court charged as follows: “ The plaintiff was not 
entitled to recover of defendants by his contract, which 
was in evidence, the value of improvements which he 
erected upon the premises leased from the defendant, 
unless the defendant consented to their erection; that 
such consent must be manifested by something more than 
mere acquiescence on the part of defendant, and must be 
equivalent to a contract, expressed or implied, that the 
defendant would pay for such improvements or better- 
ments; that in the absence of proof of such contract, 
the plaintiff could recover, in this case, only the value of 
labor expended or money laid out in keeping the premises 
in the same condition of repair and utility as they pos- 
sessed when leased to his assignor. Repairs, which the 
law requires the landlord to make and keep up, do not 
include improvements or betterments.” 

The jury found for plaintiff $150.00. Defendants moved 
for a new trial, because the verdict was contrary to law, 
evidence and the charge of the court. The motion was 
overruled, and defendants excepted. In overruling the 
motion, the court passed the following order: ‘The ver- 
dict in the above case is not altogether satisfactory. But 
as there was evidence, from which the jury might possibly 
have reasoned to the conclusion, that it was worth $150.00 
to keep the premises in the same condition of repair, as 
when the plaintiff began his occupancy, and as it is very 
evident that the premises were much improved during 
his term, I refuse to disturb the verdict. The motion 
for new trial is therefore overruled.” 


C. P. CRAWFORD, for mayor, etc. 


DUBIGNON & WHITFIELD; HARRISON & PEEPLES, 
contra. 
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JACKSON, Chief Justice. 


This was an action brought by defendant in error 
against the city of Milledgeville for certain work done 
upon property of the city, leased by him from the city. 
So far as this work went to permanent improvement of 
the property, the court, properly perhaps, excluded the 
consideration of it in the charge to the jury, under the 
terms of lease and facts of the case, there being no proof 
of the city’s assent, but confined their attention only to 
repairs, such as the landlord was bound to make, and fail- 
ing to do so, was bound to pay for. The jury found for 
defendant in error $150.00, and the city, being refused a 
new trial, brought the case here on the grounds that the 
verdict is contrary to the law and without evidence. 

1. It is insisted that it is contrary to law, because the re- 
pairs are not sued for. It istrue that the word “ improve- 
ments’’ is used in the declaration as generally descriptive 
of that sued for, but the bill of particulars sets out not 
only a cotton house erected, and ditching done, but fenc- 
ing also toa large extent—to-wit : to the value of $350.00. 
So that much of this fencing paid for, and set out in the 
bill of particulars, may have been for repairs. So the ver- 
dict is not against law, Lecause repairs are not sued for. 

2. The plaintiff swears that he did repair fencing, but 
to what extent, he does not swear. On overruling the 
motion for a new trial, the judge says: ‘ The verdict in 
the above case is not altogether satisfactory, but as there is 
evidence from which the jury might possibly have rea- 
soned to the conclusion that it was worth $150.00 to keep 
the premises in the same condition of repair as when the 
plaintiff began his occupancy, and as it is very evident 
that the premises were much improved during his term, 
I refuse to disturb the verdict.” 

It is to be considered that the farm rented embraced 
eighty-odd acres; that there was no timber on it; that 
defendant in error occupied it many years, and that, for 
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the purpose for which it was rented, fencing was abso- 
Iutely necessary. In view of the facts, the judge might 
say that the jury could reason to the conclusion that, to 
keep the farm in reasonable repair for several years, re- 
quired $150.00. Nor do we think it illegal that, in con- 
sidering a motion for a new trial, based alone on the 
grounds that the verdict is against law and evidence, the 
court looked to “ the general countenance” of the case in 
respect tothe inherent justice of the claim. At all events, 
we are not prepared to say that the discretion with which 
the presiding judge is invested to grant or refuse a new 
trial on such questions of testimony, has been so abused 
here as to require this court to reverse him and the jury, 
and to award a new trial over the finding of both. The 
judge had the authority of this court for giving consid- 
eration to the reasoning powers of the jury, inasmuch as 
one of the ablest justices who ever sat here pronounced 
that their verdict is the compound result of law, logic and 
evidence, and the authority of the same judge, in consid- 
ering a motion for a new trial, for looking at the general 
countenance of the case. 

This view makes the consideration of the cross bill of 
exceptions unnecessary. 

Judgment affirmed. 


ROUNTREE vs. LATHROP & COMPANY. 


A motion in arrest of judgment should be predicated on some defect 
which appears on the face of the record. Where a claim case was 
pending in the name of J. W. L. & Co. as plaintiffs in 77. fa., that J. 
W. L. died before the trial and the names of the other partners did 
not appear of record, furnished no ground for a motion in arrest of 
judgment, the death itself not appearing of record. 

(a.) If the original bill in equity be invoked to show the death of J. 
W. L., the record of that case also shows an order allowing the case 
to proceed for the benefit of the survivcrs, naming them. 

(6.) Semble that after regular trial in a claim case and verdict finding 
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the property subject, it is too late for the claimant to take advantage 
of the fact of the death of one of the plaintiffs in 7. fa. occurring 
before the trial. « 

October 24, 1882. 


Judgments. Motions. Claims. Parties. Before Judge 
SIMMONS. Houston Superior Court. October Adjourned 
Term, 1881. 


Reported in the decision. 


Davis & RILEY; DUNCAN & MILLER; HALL & SON, 
for plaintiff in error. 


WARREN & GRICE, for defendants. 


CRAWFORD, Justice. 


At the April term, 1880, of the superior court of Hous- 
ton county, J. W. Lathrop & Co. recovered a judgment 
against C. N. Rountree; a ff. fa. issued thereon, and was 
levied upon certain lots of land as the property of the 
defendant. Acclaim was interposed, the trial had, and it 
was found subject tothe execution. After verdict found, 
a motion in arrest of judgment was made upon several 
grounds, one of which only is urged before this court, 
and that is, because J. W. Lathrop, of J. W. Lathrop & 
Co., died before the term of the court at which the trial 
of the claim was had, and the names of his partners did 
not appear of record, nor did any order, suggesting who 
they were, and allowing the cause to proceed in their 
names as survivors. 

Upon the hearing of the motion, the same was over- 
ruled ; and that is the error complained of in this court. 

A motion in arrest of judgment must be predicated on 
some defect which appears on the face of the record or 
pleadings. That the names of the partners of J. W. La- 
throp did not appear in the record of the claim case is 
true; but it is equally true that they did not disclose the 
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fact that J. W. Lathrop was dead, and as the judgment 
could only be arrested upon some defect so appearing, 
unless the necessity was shown forthe names of the part- 
ners to be in the record, then it could not be arrested, 
because they did not so appear. 

But it may be said that the record in the original bill 
in equity shows that J. W. Lathrop was dead, and that 
would authorize an arrest of the judgment in the claim 
case. The reply to this is, that if the record in the orig- 
inal suit is invoked, it must be accepted in its totality and 
according to its legal effect ; and in that case it appears 
that an order was taken nunc pro tunc, reciting the fact of 
the death of J. W. Lathrop, and that all subsequent pro- 
ceedings had therein be for the benefit of the survivors, 
J. W. Lathrop, Jr., and J. L. Warren, and this order was 
allowed and entered as of April term, 1880, before the 
trial of said original suit. 

Being, then, in that case, before the trial and the decree, 
the /. fa., levy and condemnation of the property levied, 
upon were proceedings entirely for the benefit of the 
survivors so named, 

But suppose, however, that the death of J. W. Lathrop 
did occur before the decree, as admitted by the counsel 
fot the plaintiff in execution, after the verdict finding the 
property subject had been returned, it would then seem 
to be too late, as held by the judge below, for the claim- 
ant, after the claim had been tried, to avail herself of that 
fact, and set aside the verdict. At all events he appears 
to be well fortified in that view of the law by the cases of 
Pollard vs. King, 63 Ga., 224; and Henderson vs. Hill, 64 
Lb., 292. 

So that, in our opinion, the judge below committed no 
error in refusing to arrest the judgment, and his decision 
must stand affirmed. 

Judgment affirmed. 


v 69—35 
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COLLINS vs. THE MAYOR, ETC., OF MACON. 


. The powers and duties of municipal corporations are legislative 
or judicial and ministerial. For a failure to perform the first, or 
for errors of judgment committed in their performance, the cor- 
poration is not liable ; for neglect to perform ministerial duties, or 
for negligent, improper or unskillful performance thereof, the cor- 
poration is liable. 

(a.) Aliter, where the act complained of is entirely outside of the gen- 
eral or special powers of the corporation. 

. Cities (unless acting under some special grant of power), like in- 
dividuals, must so use their own property as not to damage that of 
another. 

. All persons owning lands have power to ditch and embank them 
so as to protect them from freshets and overflows. But to render 
a city liable for allowing an embankment on its land to be destroyed, 
it must appear that there was an imperative duty to maintain the 
same. 

. Intention to dedicate property to public use is essential to a dedica- 
tion, but this may be proved by acts showing an assent that prop- 
erty should be so used and enjoyed. 

.) The mere use of the corporate property of a city by it for a par- 
ticular purpose, is not a dedication of such property for that pur- 
pose forever. 

. Without special statutory authority by which it is made the duty 
of a municipal corporation to erect, or, after erecting, to maintain 
dykes, walls or levees to prevent the waters of a natural stream 
within the corporate limits from overflowing its banks and dam- 
aging a citizen’s premises, no recovery can be had against the cor- 
poration for causing or permitting the destruction of such works 
voluntarily erected by it on its commons or the corporate domain, 
though they may have stood for a great length of time and been 
trusted to by the adjacent landholder both in making his original 
purchase and in making his improvements. 

. A duty to erect and maintain works to protect a bridge belonging 
to the corporation does not raise an obligation to keep such works 
on foot for other purposes, such as preventing damage to citizens 
by overflow. 


JACKSON, C. J., concurred specially. 
October 31, 1882. 


Municipal Corporations. Damages. Dedication. Be- 
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fore Judge SIMMONS. Bibb Superior Court. April 
Term, 1882. 


Reported in the decision. 


R. W. PATTERSON; W. DESSAU, for plaintiff in error. 
HILL & HARRIS; S. H. JEMISON, for defendants. 


SPEER, Justice. 


This was an action for damages by the plaintiff in error 
against the defendant, which was dismissed on demurrer, 
to which judgment exception was taken, and error as- 
signed thereon. 

The declaration alleged, that plaintiff was the owner of 
certain city lots in Macon, with dwellings thereon; that 
before he became the owner, and made said improve- 
ments, the defendant, “for the protection of the inhabi- 
tants in the neighborhood of their property,” constructed 
a levee, the distance of one hundred and fifty yards, on its 
own land, said levee being necessary for the protection of 
the people dwelling between the levee and 5th Street, 
which extends from the bridge northwardly, said levee 
being built and serving its purpose for more than fifteen 
years prior to Ist of January, 1876; that soon after that 
time defendant, over the protest of plaintiff, sold said 
land and levee constructed thereon, and conveyed the 
same to certain persons, who declared their intention of 
destroying said levee, which they did,—which destruction 
left the lots of petitioners exposed to every rise in the 
river, and the flooding and destruction of the same; and 
afterwards by reason of a rise in said river, the lots of de- 
fendant were overflowed and damaged, and his tenants 
forced to vacate the houses thereon for a long space of 
time, to his damage, etc. 

By an amendment to his writ, he further alleged said 
levee was constructed “ for the purpose of protecting the 
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eastern pier or abutment of the city bridge, over said 
stream, from the rise and overflow of the same, etc.; and 
that said levee was constructed by defendant under its 
charter and within the scope thereof.” 

The question made here is, do the averments made in 
the declaration set forth sucha cause of action as would 
entitle the plaintiff, on proof thereof, to arecovery? The 
court below held that they did not, sustained the de- 
murrer and dismissed plaintiff's suit, to which he excepted. 

1. Municipal corporations are the creatures of statute. 
They possess no powers or faculties not conferred upon 
them, either expressly or by fair implication, by the law 
which creates them or other statutes applicable to them. 
Powers and duties of a municipal corporation under its 
charter consist of acts which are legislative or judicial in 
their nature, and those which are purely ministerial. For 
the failure to perform the first, or for errors of judgment 
committed in their performance, the corporation is not 
responsible, for they are deemed to be a part of the state’s 
power, and, therefore, under the same immunity. For 
ministerial acts the rule is different, as damages may be 
recovered either from the neglect to perform them, or 
from performing them in an unskillful, negligent or im- 
proper manner. 2 Thompson on Neg., 731; 20 IIl., 445; 
9 N. Y., 459; 1 Sanford, S. C., 465; 65 Ga., 379. But this 
liability, for ministerial acts is further qualified, for if the 
act complained of lies wholly outside of the general or 
special powers of the corporation as conferred, in its char- 
ter or by statute, the corporation can in no event be 
liable, whether it directly commanded the performance 
of the act, or whether it be done by its officers without 
this express command, for acorporation cannot, of course, 
be impliedly liable to a greater extent than it could make 
itself by express corporate vote or action. 

But if the tortious act complained of be done by its 
officers under its previous direct authority, or when it has 
been ratified and adopted, expressly or impliedly, by it, 
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or when done by its agents or servants in the execution 
of corporate powers, or the performance of corporate 
duties of a ministerial nature, and was done so negligently 
or unskillfully as to injure others, then it would be liable. 
2d Dillon, §968. 

2. As tothe property held by a corporation, the rule is, 
that it is liable for the improper management and use of 
its property to the same extent and in the same manner 
as private corporations and natural persons are, and unless 
they are acting under some valid special legislative au- 
thority, they must, like individuals, use their own so as 
not to injure that which belongs to another. 19 Pick., 
511; 102 Mass., 489. 

3. Under certain sections of the city charter, we are 
inclined to think the city had an implied permissive au- 
thority for the preservation and protection of its property 
from floods or overflows, as well as in promoting the 
security, welfare and health of the city, to erect this levee 
on its own land. Moreover, the general law of the state 
authorizes al] persons who own, or may hereafter own lands, 
to ditch and embank them, so as to protect the same from 
freshets and overflows. Code, $2232. The city owned the 
lands upon which this levee was built, and the construction 
of it did no harm; but the complaint is that its permissive 
destruction by the purchaser from the city caused the 
damage. But was there imposed upon the city, under 
its charter, any special or public duty, either before or 
after the sale of the lands, either to build or to keep up 
this levee? To charge a corporation in an action for 
negligence, the law must have imposed an imperative duty 
upon it, so as to make that neglect culpable. Shear. & 
Red. on Negligence, §123; 56 Maine, 407; 32 Barb., 634. 
To make a corporation liable for an omission to perform 
a duty enjoined by law, it must be established that the 
duty has been imposed absolutely and imperatively. 2 
N. Y., 165. 
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4,5, 6. But it is insisted by plaintiff in error, that though 
no liability may spring from this omission of duty, unless 
enjoined by law, yet the erection of this levee, and its 
maintenance for over fifteen years, was a dedication of the 
same to public use, and under this dedication, security to 
the lands of plaintiff was assured, and the withdrawal of 
this dedication and destruction of the levee, without 
authority of law, and over the protest of plaintiff, gives 
this right of action against the defendant. While this is 
the argument addressed to this court, yet the declaration 
makes no such case by its averments, and we are consid- 
ering the case as made by the record. Would it be in- 
sisted, that if a natural person erected a levee on his own 
land, to protect it from floods and to promote health, 
which likewise operated to protect adjoining lands, that 
the removal of such levee by the builder and proprietor, 
and thus to restore the floods to their natural and usual 
outlets, would give a right of action? We think not- 
But is this a dedication under the facts as set forth in the 
writ? Dedications are of twokinds—statutory and com- 
mon law dedications. The dedication must be by the 
owner, or one who has some interest in the land. More- 
over, there must be an intent on the part of the owner, to 
dedicate, and this is absolutely essential, and unless such 
intent, in the absence of writing, can be found inthe facts 
and circumstances of the particular case, no dedication 
exists. It is true, this intention may be established by 
parol evidence of acts or declarations which show an 
assent onthe part of the owner of the land that it should 
be enjoyed for publicuse. But to deprive the proprietor 
of his land, the intent to dedicate must clearly and satis- 
factorilyappear. 2 Dillon, $636; 44 Ga., 539; 45 /0., 342; 
53 /b., 609. 

Were every averment in plaintiff's writ to be estab- 
lished by proof, there would be still wanting the evidence 
of intent to dedicate this work to the public use. The 
words of the writ negative such an intent; for in an 
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amendment to the writ it is averred said levee was con- 
structed by the defendant “to protect and preserve the 
abutment of the bridge.” 

The use of the corporate property for a particular pur 
pose by the corporation is not a dedication of the prop- 
erty for such a purpose forever. When the title in fee 
toa piece of land isin the corporation, although pur- 
chased by it fora market, the land is not thereby dedi- 
cated for market purposes, though constantly used for 
that purpose for forty years, but the market may be 
changed or abandoned, and the tax payer cannot object. 
2 Dillon, §636; 18 Ohio, 563; 17 How. (U.S.), 426. It 
would be a most impolitic and unwise rule to hold that 
property, once used or appropriated for a particular pur- 
pose by a corporation, is ever held dedicated to such use, 
and that a change of that use givesa right of action. 
In the language of this court, in the case of Juggle vs. 
Mayor of Atlanta, 57 Ga., 114, sucha policy “would ignore 
the mayor and council as agents of thought, and treat 
them as agents of work only. It would virtually deny 
them power to plan and manage, and grant but the power 
to execute. It would set up courts and juries as their 
overseers, and make the mode, if not the time, of effecting 
public improvements conform to the opinion in the jury 
box, rather than to opinion in the council chamber.” 

If the averments in this writ alleged such facts as 
amounted to a special dedication of this levee by the city 
to public use, to prevent overflows and damages there- 
from to lands adjoining, then there might have been im- 
posed a duty, possibly, to maintain this levee, and an omis- 
sion to perform this duty might be culpable negligence 
and give a cause of action; but the pleadings make no 
such case, and it is unnecessary to decide this question. 

Our conclusion, therefore, is without special statutory 
authority, by which it is made the duty of a municipal 
corporation toerect, or, after erecting, to maintain dykes, 
walls or levees to prevent the waters of a natural stream 
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within the corporate limits from overflowing its banks and 
damaging a citizen’s premises, no recovery can be had 
against the corporation for causing or permitting the 
destruction of such works substantially erected by it on 
its commons, or the corporate domain, though they may 
have stood for a great length of time and been trusted to 
by the adjacent landholder, both in making his original 
purchase and in making his improvements; and that a duty 
to erect and maintain works to protect a bridge be- 
longing to the corporation, does not raise an obligation to 
keep such works on foot for other purposes, such as pre- 
venting damage to citizens by overflow. 
Judgment affirmed. 


CRAWFORD, Justice, concurred. 


JACKSON, Chief Justice, cbncurred specially. He said 
that if it had been alleged that the city had sold and 
granted the flooded lands since the construction of the 
levee, and received more therefor by reason of the levee, 
it could not afterwards destroy the embankment or con- 
nive at its destruction. But such facts did not appear. 


SOSNOWSKI e¢ al. vs. RAPE, sheriff, e¢ a. 


. A discharge in bankruptcy does not discharge the lien of a judg- 
ment rendered prior thereto upon the bankrupt’s land set apart as 
an exemption, the creditor having never proved the debt or other- 
wise waived his lien in the bankrupt court. 

. But property acquired by the bankrupt since his adjudication is not 
subject to a judgment rendered before the adjudication, even thougn 
it may never have been proved in the bankrupt court. 

. Where a debtor conveyed the title to land, although it was to secure 
a debt, prior to the rendering of a judgment against him, and after 
judgment and discharge in bankruptcy again acquired title for 
value, the lien of the judgment did not attach to it, and in a con- 
test over the fund arising from the sale of the land between the 
udgment and a mortgage 7. fa., founded on a mortgage made 
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subsequently to the re-acquirement of title, the latter would take 
the fund. 

. Evidence as to conduct of the plaintiff in mortgage /. fa. on the 
day of sale, whereby the price of the property was lessened, was 
irrelevant, and could not benefit the claimants under the judgments. 


September 26, 1882. 


Liens. Judgments. Bankruptcy. Evidence. Before 
Judge Crisp. Dooly County. At Chambers. March 1, 
1882. 


To the report contained in the decision, it is only nec- 
essary to add, in connection with the fourth division there- 
of, that on the trial Sosnowski et a/. offered to prove by 
Drumright, the holder of the mortgage 7. fa. under which 
the property was sold, that he learned on the day of sale 
that one Gunn was present for the purpose of bidding, 
and was willing to pay $2,600.00 for the property; that 
Drumright thereupon agreed with Gunn that if the latter 
would not bid against him, he would buy the property 
and let Gunn have it for $2,600.00; and that under this 
agreement Drumright did buy the land for $1,775.00, and 
immediately sold it to Gunn for $2,600.00. This evidence 
was rejected, and error was assigned thereon in the bill 
of exceptions. 


Fist) & DUPREE; HAWKINS & HAWKINS; JOHN B. 
HOLMES; DUNCAN & MILLER, for plaintiffs in error. 


HALL & SON, for defendants. 


SPEER, Justice. 


This was a rule against the sheriff in Dooly superior 
court to distribute certain money in his hands, arising 
from the sale of certain lands, as the property of John G. 
Thomas, under a mortgage 7. fa. in favor of W. P. Drum- 
right, transferee, vs. Thomas. By consent of counsel, 
both the law and facts were submitted to Judge C. F. 
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Crisp, presiding, and to the judgment he made in dis- 
tributing the fund, exceptions are taken and errors as- 
signed. The contest here is between the alleged liens of 
certain 7. fas. and the lien of the mortgage 7. fa. From 
the record it appears that the plaintiff in error, Sophia 
Sosnowski, obtained a judgment against the defendant, 
Thomas, and f. fa. issued thereon on 3d of April, 1873; 
that the f#. fa. of Evans, the other plaintiff, against 
Thomas, issued on 25th of September, 1873; that the 
mortgage upon the property sold was executed by Thomas, 
the defendant, to McLendon on the 13th of January, 
1877; that the same was subsequently foreclosed, and 
the f#. fa. issuing thereon was transferred to Drumright, 
one of the defendants in error, and who had the property 
mortgaged levied on and brought to sale, the same real- 
izing the sum of $1,775.00, and the distribution of which 
to these claimants is the matter in issue. 

It further appears that the defendant, John G. Thomas, 
was adjudicated a bankrupt on the 24th of February, 1874, 
and finally discharged 21st of May, 1875, and was in pos. 
session at the time of 1,692 acres, the land mortgaged and 
sold, and which had remained in his possession until the 
sale. The evidence further shows that the defendant, 
Thomas, with a view of securing a debt he was owing 
the firm of Ketchum & Hartridge, forthe sum of $8,100.00, 
executed and delivered to them a deed of conveyance, 
embracing the land sold, containing in all 1,782 acres, and 
certain personal property, with warranty of title, and on 
the day of execution thereof received from Ketchum & 
Hartridge their bond to re-convey said lands on the Ist of 
December, 1872, on the payment of said sum. The deed 
bore date 29th of February, 1872; and it was covenanted 
in the deed that Thomas thereafter held said land as the 
tenant of Ketchum & Hartridge. The deed was duly re- 
corded in the proper office. 

It further appears that, after this conveyance, Ketchum 
& Hartridge were adjudicated bankrupts, and their as- 
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signees by petition to the judge of the district court, sit- 
ting in bankruptcy, and after notice, by the order of said 
court were authorized and directed to compromise the 
claim held against said Thomas, and in making said com- 
promise, in consideration of seven hundred and fifty dol- 
lars to the assignee, paid by Thomas on the 27th day of 
January, 1877, they relinquished all right and title to the 
land conveyed by Thomas to Ketchum & Hartridge, 
and re-conveyed in writing the same to Thomas, his heirs 
and assigns, etc. The record further shows, that on the 
13th of January, 1877, Thomas mortgaged said land to 
McLendon to secure a debt for $1,190.50 due to him- 
waiving homestead, etc., and under the foreclosure of 
which the land was sold. It also appears that, pending 
the bankrupt proceedings, the land was set apart to 
Thomas as a homestead by the assignee. 

The questions to be determined under these facts are, 
whether the proceeds of the land sold should be paid to 
the older judgments of the plaintiffs in error, or whether 
the mortgage fi. fa. was entitled to the same. The judge 
awarded the fund to be paid to the mortgage f. fa. to 
the exclusion of the judgments of the plaintiffs in error, 
and this is the main error complained of. 

1, 2, 3. Weare aware that this court has repeatedly ruled, 
“that a discharge in bankruptcy does not discharge the 
lien of a judgment rendered prior to the discharge upon 
the bankrupt’s land set apart as a homestead, the creditor 
never having proved the debt or otherwise waived his 
lien in the bankrupt court.” 60 Ga., 633, 375; 61 Ga., 
500, etc. But the question here is, did these plaintiffs in 
error, Sosnowski and Evans, have, at any time prior to the 
final discharge of Thomas in bankruptcy, any lien upon 
these lands? The judgment of Sosnowski was dated in 
April, 1873, and that of Evans in September, 1873, when 
the evidence shows without controversy that Thomas had 
conveyed dona fide these identical lands to Ketchum & 
Hartridge on the 29th February, 1872, more than a year 
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before the oldest judgment. It is true the conveyance 
was made to secure a debt he owed these feoffees, but 
still, such a conveyance was a legal oneand passed all the 
title out of Thomas, and there was nothing left in him 
upon which a judgment. lien could attach. In Phenzizy vs. 
Clark, 62 Ga., 623, it was ruled, that ‘“‘an absolute deed, 
though madeas security fora debt, passes title, and a judg- 
ment subsequently rendered against the grantor has no 
lien upon the land that can be enforced by levy and sale 
until the title has become re-vested by redemption.” And 
this ruling was affirmed at the present term of the court, 
in the case of Graves vs. Williams, not yet reported. It 
is evident, then, under the facts, that these judgments had 
no lien upon this property prior to Thomas’ discharge ; 
and as there was no lien upon this property, the discharge 
in bankruptcy discharged the debt as to this land without 
affecting its lien upon any other property that might have 
been subject thereto. 3 Howard, 327; 7 /0., 620; 5 
Ga., 437. But if there was no lien at the time of the 
discharge, after the discharge of the debt in bankruptcy, 
can there be any future lien on this property when subse- 
quently acquired? The evidence shows, that after his 
discharge in May, 1875, that is on the 27th January, 1877, 
nearly two years after his final discharge from all his debts, 
that for value he again became vested with the title to 
these lands, executed by the assignee of Ketchum & Hart- 
ridge by authority of the bankrupt court. Was not this 
a “subsequent acquisition’ of the batikrupt, long after 
his discharge? And if so, the doctrine is too well settled, 
both upon principle and authority, “that all the acquisi- 
tions of a bankrupt, made even after filing his petition in 
bankruptcy, are exempt from liability to pay any debts 
previously contracted.” 9 Ga., 9. 

In the language of this court, in the case of McLendon 
vs. Turner, 65 Ga., 577, it was held, “ Property acquired 
by the bankrupt since his adjudication, is not subject to a 
judgment rendered before, even though it may never have 
been proved in the bankrupt court.” 
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Holding, as we do, under the facts in this case, that 
the liens of the judgments of plaintiffs in error never did 
attach, either before or since the adjudication in bank- 
ruptcy, to the land sold, and the proceeds of which were 
before the court for distribution. 

3. We see no error in the court excluding the testimony 
offered as to the conduct of Drumright on the day of sale. 
It was irrelevant, and could not aid the plaintiffs in the 
prosecution of their supposed liens. Our conclusion, then, 
is, there was no error in the ruling of the court in refus- 
ing to apply the proceeds of this sale to the plaintiff's 7. 
fas. to the exclusion of the lien of the mortgage 7. fa. 

Judgment affirmed. 


PRINTUP vs. ALEXANDER & WRIGHT. 
[On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 


Fraud which w.ll relieve the bar of the statute of limitations must 
be such as debars or deters the plaintiff from his action. That a 
plaintiff fails to sue on account of a mere uncertain and indefinite 
understanding, based on no consideration, that the debt might be 
admitted as a set-off on acertain judgment, if it should be recov- 
ered, would not be such fraud as would relieve the bar of the statute. 


December 5, 1882. 


Statute of Limitations. Fraud. Before Judge UN- 
DERWOOD. Floyd Superior Court. March Adjourned 
Term, 1882. 


Alexander & Wright brought suit in a justice’s court 
against Printup on an open account, dated July 1, 1873 
for a balance of $91.00. The suit was brought January 
17, 1882, and was carried to the superior court by appeal. 
Defendant pleaded the statute of limitations. Plaintiffs 
sought to relieve the bar by showing thefollowing facts: 
They were employed by Printup, in 1869 or 1870 to rep- 
resent him in certain litigation which terminated at the 
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fall term, 1872, or the spring term, 1873, of court. A 
balance of $91.00 remains due on the fee. Pending this 
litigation, Alexander & Wright made a collection for the 
estate of one Smith, out of which Printup and his part- 
ner, Fouche, claimed a fee of $200.00. Under instruc- 
tions from their client, Alexander & Wright declined to 
pay this fee. Printup & Fouche brought a rule against 
them, and subsequently recovered, and the amount was 
paid over in full. Alexander, one of the plaintiffs, after 
stating the foregoing facts, testified as follows: 

“At the time of the bringing of the rule by Printup 
& Fouche against our firm, there remained unpaid of our 
fee from Printup, $91.00. This balance was the subject 
of a conversation soon after the rule was served on us, 
and we understood from Mr. Fouche, with whom the 
conversation was had, that this balance would be allowed 
us in a settlement of the rule case, in the event a judg- 
ment went against us; and we understood him to speak 
by the authority of Col. Printup, and were satisfied to let 
this balance remain to be settled when the rule was finally 
disposed of; and this was the reason we never sued the 
claim for this balance until lately, when Col. Printup re- 
fused to allow us a credit upon the judgment against us 
in favor of Printup & Fouche.” 

Fouche, partner of Printup, testified that with Printup’s 
consent, he did, at one time, offer to allow the claim of 
Alexander & Wright to go as a credit on the claim of 
Printup & Fouche, provided Alexander & Wright would 
pay it, but they would not do so, and litigated the claim 
for about nine years. 

The jury found for the plaintiffs. Defendant moved 
for a new trial, which was refused, and he excepted. For 
the other facts, see the decision. 


JOHN B. F. LUMPKIN; R. T. FOUCHE, for plaintiff in 
error. 
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ALEXANDER & WRIGHT; C. N. FEATHERSTON, for de- 
fendants. 


SPEER, Justice. 


This was a suit brought, on the 19th of January, 1882. 
by the defendants in error, against the plaintiff for a bal- 
ance claimed to be due on an account dated in July, 1873. 
To this suit plaintiff in error filed a plea of the statute of 
limitations. 

On atriai had upon the appeal in the superior court, 
under the evidence and charge of the court, a verdict was 
returned for the plaintiffs for the amount claimed. The 
defendant made a motion for a_new trial on various 
grounds set forth, which was overruled, ard defendants ex- 
cepted. 

(1.) (2.) The first and second grounds were, that the 
verdict was contrary to evidence and the weight of evi- 
dence, and contrary to law. 

(3-) Because the court erred in charging the jury as fol- 
lows: “Actual or legal fraud is a good reply to the statute 
of limitations, and if the plaintiffs failed to sue in conse- 
quence of the conduct of the defendant, if it amounts to 
actual or legal fraud, then the plaintiffs would not be 
barred.” . 

This action was commenced to recover a balance due 
on this account over eight years after the same became 
due and payable by the record. The statute requires all 
actions upon open accounts, or for the breach of any con- 
tracts not under the hand of the party sought to be charged, 
or upon an implied assumpsit or undertaking, shall be 
brought within four years after the right of action accrues. 
Code, 2918. 

The rigor of this rule is, however, softened and relieved 
by certain exceptions, by one of which the plaintiffs below 
sought to relieve himself of the bar,—that the statute 
enacted, “If the defendant or those under whom he claims 
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has been guilty of a fraud by which the plaintiff has been 
debarred or deterred from his action, the period of limita- 
tion shall only run trom the time of the discovery of the 
fraud.”” Code, 293!. 

It will be noted that the court changed “that actual or 
legal fraud is a good reply to the statute of limitations, 
and if the plaintiffs failed to sue in consequence of the con- 
duct of the defendant, if it amounts to actual or legal fraud, 
then the plaintiffs would not be barred.” 

The fraud which will relieve the bar, whether actual or 
legal, must be of that character which debars or deters the 
plaintiff from his action. A mere failure to sue by reason 
of the fraud will not avail, for when one promises verbally 
to pay by a certain time, if suit is not brought, and the 
plaintiff acquiesces and fails to sue and the bar attaches, 
will it be insisted that the promise unperformed would be 
such a fraud as would relieve the bar? We think not, 
Such conduct would be a fraud, and yet the statute de- 
clares a new promise to bind must be in writing, or else it 
is void. The statute of limitations is a favorite of the 
law; its wisdom and good policy have long been recog- 
nized, and the exceptions that save its operation must 
receive a strict construction, for they are exceptions to 
the avowed policy of the law. 

We cannot endorse the language of this charge under 
the strict letter of the law. The fraud of which the de- 
fendant is guilty must be one by which the plaintiff was 
debarred or deterred from suing. ‘To debar,” says Web- 
ster, “is to cut off from entrance, to preclude, to hinder 
from approach, entry or enjoyment, to shut out or ex- 
clude.” Todeter, by the same authority, is to discourage 
or stop by fear, to stop or prevent from acting or proceed- 
ing by danger, difficulty, or other consideration which 
disheartens or countervails the motive for an act. 

Take the testimony submitted, and we see no such con- 
duct as either debarred or deterred plaintiff fromsuing. It 
is true he may have relied upon a supposed promise to ad- 
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mit this debt asa set off to the judgment, if recovered, 
but there is no evidence of any definite agreement to that 
effect between plaintiff in error here and defendants, and 
even if it were, would that have precluded plaintiff from 
suing if he had seen fitto do so? Wethink not. It was 
a mere uncertain and indefinite understanding upon no 
consideration and not binding in law. If a mere naked 
understanding on the part of one,anda breach of it sus- 
pends the statute, then the limitation act would bea mere 
nullity, and the peace and repose which it promises never 
would be realized. If the fraud alleged cuts plaintiff off 
from suing, precludes him, or hinders him, shuts him out- 
or excludes him, then it debars, and the statute is sus- 
pended, but a mere promise by parol, and a failure to keep 
it, and without consideration, in our opinion, is not such 
a debarting as is intended, and does not save the bar from 
attaching. 

The question presented here,under the facts, is one purely 
of law; with the merits of this controversy beyond the 
legal question involved, we do not propose to deal. The 
matters at issue are between gentlemen of the profession 
of high personal and professional stdnding, and we are 
called upon merely to settle the law under the facts in 
evidence, and feeling assured that the court below erred 
in his charge tothe jury, upon the facts as they appear in 
the record, it is our duty to reverse its judgment and order 
a new trial. 4 Ga., 308; 60 Ga., 449; 12 Ga., 371; 63 Ga., 
697; 58 Ga., 595 ; 64 Ga., 57; 65 Ga., 593, 638. 


Judgment reversed. 


CRUGER, trustee, vs. TUCKER, administrator, ef al. 


1. A ground of a motion for new trial that the verdict is contrary to 
the charge of the court, is too general to be considered by this court. 
2. The recitals in a deed are only binding on the parties thereto and 
those claiming under them; they are not evidence against one who 
does not claim under any of the parties to it, either as a privy in 
law or in estate. 
v 69—36 
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(a.) Creditors of a grantor who attacked a deedmade by him toa 
trustee for his wife and children, as fraudulent and void, and sought 
to enforce their claims against the property, were not bound by the 
recitals of such deed. 

. Where a husband, being heavily involved, conveyed property toa 
trustee for his wife and children, alleging as aconsideration of the 
deed that he was indebted to the trust estate, and that the funds of 
such estate had been invested therein, in a contest vith judgment 
creditors who obtained their judgments after the conveyance, not- 
withstanding such recitals, the onus of proving to the satisfaction of 
the jury the existence of such debt, was on the trustee. 

.) There being no evidence of the existence of such debt, the court 
properly submitted to the jury the question whether or not such 
conveyance was fraudulent as to creditors. 

. The charge of the court complained of was not without foundation 
in evidence. 

. A court of equity having the parties before it will do full equity. 
Where the issue made by the pleadings was, whether certain prop- 
erty belonged to the trust estate of a debtor’s wife and children, 
or was subject to his debts. a verdict that it was subject, and that it 
be sold and the proceeds be brought into court for distribution under 
its order, was not improper. 

. The verdict is supported by the evidence. 

September 26, 1882. 


Practice in Supreme Court. Fraud. Trustees. Equity. 
Before Judge SIMMONS. Dougherty Superior Court. 
April Term, 1882. 


To the report contained in the decision, it is necessary 
to add only the following: The trustee of Mrs. Cruger 
and her children sought, by bill, to enjoin the creditors of 
Cruger, the husband and father of the cestuzs gue trust, from 
subjecting certain property to the payment o fhis debts. 
The prayer of the bill was for injunction, subpcena and 
general relief; also a prayer for the payment of certain 
counsel fees due by the trust estate. Claghorn & Cun- 
ningham, who were among the defendants to the bill, 
attacked the conveyance from Cruger to the trustee of 
his wife and children, under which the latter claimed. De- 
fendants denied any knowledge of equitable ownership 
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in the wife and children, and set up that they gave credit 
to Cruger on the faith of his owning the property, and 
that the goods sold by them were for the benefit of the 
family. The answer closes as follows: “And they ask 
that they may be permitted to go forward and take judg- 
ment for the amount of principal and interest due on the 
same”’ (their claim which was in suit) “ against the said 
property,’ etc. The other defendants did not answer, but 
various orders making and striking parties appeared. 

On the trial, the jury found that the “‘ Sherwood place’ 
(the property in controversy) was subject to the debts of 
the husband and father, held by the defendants in the bill 
and that the land be sold by the sheriff and the proceeds 
returned to the next term of court for distribution among 
the creditors. Complainant moved for a new trial, which 
was overruled, and he excepted. One assignment of error 
was, that the verdict was not in conformity with the 
pleadings. 


, 


SMITH & JONES; VASON & ALFRIEND, for plaintiff in 
error. 


C. B. WOOTEN, by W. A. HAWKINS; R. Hoss; G. J. 
WRIGHT, for defendants. 


SPEER, Justice. 


John H. Robert, of South Carolina, by his will devised 
certain property in that state to his daughter, E. A. Rob- 
ert, who afterwards intermarried with N. Cruger. By the 
terms of the devise, “the use of the property, both real ‘ 
and personal, was given her during her natural life, and 
then to the children of said daughter who may survive 
her, in equal distribution.” 

Ann M. Robert, the mother of Mrs. Cruger, by her 
will, in 1851, likewise devised to Mrs. Cruger certain prop- 
erty, “its use and enjoyment during her natural life, and 
no longer, and then to her children who may survive her, 
in equal distribution.” 
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In 1847, E. A. Robert and Nicholas Cruger, before their 
marriage in Cobb county, entered into a marriage contract, 
in which it was stipulated “that the property of said Ann 
E., now held by her, and all that may be subsequently ac- 
quired, shall not be subject to the payment of the debts 
or liabilities of said Nicholas, or be subject to be sold or 
conveyed, or in any manner controlled by him, the said 
Nicholas, but the legal right or title shall be vested in 
Peyton Wade, for the following uses and trusts: the net 
income thereof to go to the mutual and equal support of 
the parties of the first and second part during their nat- 
rural lives, and in case of the death of either of the par- 
ties with issue, one-half of said property to vest in said 
issue, and the other half in the surviving party—the 
survivor to be the guardian of said issue and to enjoy the 
income of the whole property during the natural life of 
the survivor; said E. A. to have the right to will and de- 
vise with written consent of said Nicholas.” Wade de- 
clined the trust, and Riley was selected by the parties and 
consented to serve. Dr. Edward Riley was appointed 
also trustee under the will of Mrs. Cruger’s father. By 
an agreement between Cruger and wife, the “‘ Greenwood 
place’ in Baker county was purchased with the proceeds 
of the trust estate from South Carolina, (its transfer to 
Georgia being allowed by a court of chancery in that 
state). From her father’s estate, under his will, Mrs. Cru- 
ger received the “Cotton Hill place,” in South Carolina, 
and 58 slaves. From her mother’sestate, under her will, 
she received the “Pleasant Hill place” and 14 slaves. 
At the time of the marriage, Cruger owned but little 
property. He managed the trust estate until he execu- 
ted the deed to Jennings, a subsequently appointed trus- 
tee. These evidences of trust, etc., and marriage con- 
tract were duly recorded in Baker county, 13th June, 1849. 

In June, 1860, W. P. Hill made a deed to N. Cruger 
and his heirs, etc., to lots 386, 391 and west half of 384. 
Whitehead, in December, 1859, also made a deed to N. 
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Cruger and his heirs to lot 385, these lands forming the 
“Sherwood place,” which deeds were duly recorded. N. 
Cruger, in 1870 (then being insolvent), in consideration 
(as the deed recites) ‘‘of being indebted to the trust 
estate a large amount, and that the funds of the trust 
estate had been invested therein, sold and conveyed to 
Jennings, trustee of his wife’s estate, the “ Sherwood 
place.” Cruger, owing large debts at the time of this 
conveyance, was sued, and judgments obtained against 
him after his conveyance of the Sherwood place. These 
creditors livied on the Grenwood place, the city house 
and lot occupied by the family in Albany and the Sher- 
wood place, as the property of N. Cruger; whereupon N. 
J. Cruger, the trustee of the estate, filed his bill for injunc- 
tion and relief, etc., to restrain said levies and to protect 
the property from their liens, claiming that the same was 
not subject thereto, but belonged to the trust estate. On 
the trial of the bill, the creditors abandoned their claims 
against the Greenwood place and the city house, the 
titles to them having been taken originally in the name 
of the trustee of said estate, and the trial proceeded upon 
the sole issue, whether, under the law and facts, the 
** Sherwood place” was subject to the payment of their 
debts? 

The jury, under the evidence and charge, found that 
the ‘Sherwood place” should be sold as the property of 
N. Cruger, by the sheriff, and the proceeds brought into 
court to be distributed under its order. Plaintiff in 
error made a motion for a newtrial on various groundsas 
set forihin the record, which was refused, and he excepted. 

1. The ground in the motion, that the verdict was 
contrary to the charge of the court, is too general, and 
cannot be considered, as has been announced in repeated 
rulings of this court 

2. There is an exception made that the court charged 
the jury, “that the recitals in the deed from Cruger to 
Jennings, trustee, are not evidence as to third parties ; that 
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it must be proved to your satisfaction that he owed the 
estate this debt,” and also erred in reading section 1952 
of the Code in this connection,—plaintiff insisting said 
recitals were evidence binding on Cruger and his privies 
the weight of which was forthe jury. This was one of the 
main grounds of error relied upon here. 

In the case of Doe, ex dem. of Lamar, vs. Turner, tenant 
in possession, this court said: “The recitals in a deed 
only bind the parties to that deed and those claiming un: 
der them, but are not evidence against one who does not 
claim: under any of the parties to it, either as a privy in 
land or asa privy in estate, but under a title wholly inde- 
pendent of them.” 48 Ga., 329. Inthe case of Hanks, 
adm'r, vs. Phillips, it was ruled: “ Recitals in a private 
deed only bind parties and privies, and are not evidence 
against one not claiming under the deed.” 39 Ga., 550. 
A like ruling was also had in 40 Ga., 479. In the case of 
Penrose vs. Griffith, 4 Binney (Penn. Rep.)231, it was held: 
“ A deed containing recital of another deed, is evidence 
of the recited deed against the grantor, and all persons 
claiming by title derived from him subsequently; but it 
is not evidence against one who claims from him by title 
prior to the deed which contains the recital, nor is it evi- 
dence against a stranger.” 

We do not understand that these creditors claim under 
the deed made by Cruger in 1870, to Jennings, trustee. 
On the other hand, they assail the integrity of that deed 
as being fraudulent and void as to them. They insist 
Cruger took his title under the deeds of 1859 and 1860, 
conveying to him this property, and being on record, they 
gave credit on the faith of it as his property, and that his 
attempted conveyance to his wife’s trustee was void as to 
them, they being creditors at the time, and there being 
no evidence in the record that he conveyed for value, and 
he being insolvent. We find, therefore, no error in the 
charge on this point as made. 

3- The judge further charged, and it is assigned as error, 
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that notwithstanding these recitals in the deed, “it must 
be proved to your satisfaction, that he owed the estate 
this debt.” In the case of Booker vs. Worrill, 57 Ga., 
235, this court said: ‘‘ A conveyance by husband to wife, 
made pending suit against him, and only a few days before 
judgment, and leaving him nothing out of which payment 
of the judgment can be coerced, is przma facie fraudulent, 
and where such conveyance purports to be for value, and 
the consideration set up is a debt from him to her,the actual 
existence of the debt must be shown, and thisis not done 
by proving that she owned certain real estate, and that 
at the time of executing the conveyance, there was no 
accounting for rents, she claiming and he admitting, that 
the rents of her property had been collected by him and 
not paid over, but the actual truth of such admission not 
being in any way proved on the trial.” 

In the absence of any proof that the trustee, Jennings, 
had paid any consideration for the Sherwood place, con- 
veyed by the deed of 1870, made by Cruger, it was for the 
jury to say whether it was or not fraudulent as to creditors, 
and hence, we think $1952 of the Code on the subject of 
‘acts void as to creditors,” was properly given in charge 
by the court. 

4. But it is claimed the judge erred in saying, “that 
if Mrs. Cruger was consenting to the use of the income by 
Mr. Cruger in the purchase of the Sherwood place, and in 
taking the title in his own name, it was binding on her 
and estops her from setting up her claim to it as against 
creditors who gave credit to him on the faith thereof.” 
The error assigned is, there was no evidence to sustain 
this charge. She certainly knew he bought this place; she 
so testified, and was in possession of it. And was not the 
recorded deed, in which he took title to himself, construc. 
tive notice to her trustee and herself of his claiming the 
land? and was not her long acquiescence an implied con- 
sent to his so holding it? We think, taking the whole 
facts, the court might well leave to the jury the question 
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of her knowledge and consent to this investment in his 
own name, especially against creditors who trusted him 
on the faith of it. 

5. As to the exception to the form of the verdict, the 
question made by the pleadings was, whether this prop- 
erty belonged to the trust estate, or was it subject to 
Cruger’s debts? If found subject, why remit these cred- 
itors to further proceedings at law to secure these rights? 
A court of equity will do full equity when the parties are 
before it, and having found this Sherwood place subject 
to N. Cruger’s debts, why not decree the sale and have 
the funds brought into court, to be paid out under its 
order? So the jury found, and such was the decree, and 
we find no error in either. 

6. We deem it unnecessary to discuss the stereotyped 
ground, that the verdict was contrary to law and evidence. 
The law was given as favorably for complainant as he 
was entitle to ask, and we think there is sufficient evidence 
to support the verdict. 

Judgment affirmed. 


BECKWITH, trustee, vs. THE RECTOR, WARDENS AND 
VESTRYMEN OF ST. PHILIP’S PARISH ef al. 


1. A conveyance of property for the support and propagation of reli- 
gion, is a charitable use, and this includes gifts for the erection 
maintenance and repair of church edifices, for the promotion of 
worship, the support of the ministry, etc. 

. The rules governing the establishment and administration of charit- 
able trusts aredifferent from those applicable to private trusts, in 
giving effect to the intention of the donor and in establishing the 
charity. In private trusts, if the cestuzs gue trust are so uncertain 
or so incapable of taking, that they cannot be identified or cannot 
by legal or equitable proceedings claim the benefit conferred on 
them, the gift will fail and revert to the donor or his heirs. But if 
a gift is made for a public charitable purpose, it is immaterial that 
the trustee is uncertain or incapable of taking, or that the objects 
of the charity are uncertain and indefinite. It will, nevertheless, 
be sustained. Courts look with special favor upon such trusts. 
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3. An alienation of the legal title by the trustee of a charitable trust 
will be considered, Jer se, as a breach of histrust. Itis his duty to 
preserve the trust property and act favorably to the trust interests ; 
and if he sells the trust property, he must be prepared to show that 
the transaction was beneficial to the charity ; and in the absence of 
such proof, the sale will be treated as a breach of trust. 

. Charitable trusts are not within the statute of uses (27 Henry VIII.) 
so as to merge the legal title into the equitable estate. Such 
trusts are, by their very nature, continuing, executory trusts. 

. Therefore, where the title to acertain lot was vested in the bishop 
of adiocese for the use of the church in a certain division, and the 
title to other lots was vested in him for the benefit of a parish in 
his diocese, upon the incorporation of such diocese and parish the 
title was not divested from the bishop and vested in them. 

. Where the title was conveyed to E. “of the Protestant Episcopal 
church in the division of Georgia,” tohave and to hold tohim the 
said E., “ Bishop as aforesaid, for the use of the Protestant Epis- 
copal church in said division of Georgia, in fee simple,” such trust 
did not attach to the person of E., but to the office of bishop, and 
passed to his successor in office. 

Octobor-31, 1882. 


Religious Corporations. Trusts. Charities. Corpo- 
rations. Statute of Uses. Before Judge HILLYER. 
Fulton County. At Chambers. May 22, 1882. 


To the report contained in the decision, the following 
should be added, in connection with the sixth division 
thereof: Mitchell made a deed to Stephen Elliott, Jr., of 
Monroe county, “and of the Protestant Episcopal church 
in the division of Georgia.” The iabendum and tenen- 
dum clause was as follows: 

“To have and to hold the said bargained premises unto him, the 
said Stephen Elliott, Jr., bishop as aforesaid, for the use of the Pro- 
testant Episcopal church in said division of Georgia in fee simple ; 
and the said Samuel Mitchell, his heirs, executors and administrators 
and assigns, the said bargained premises unto him, the said Stephen 
Elliott Jr., his heirs and assigns will warrant,” etc. 

One question in the case was, whether this vested a 
personal trust in Elliott or a trust in him as bishop, which 
passed to his successors in office. 
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HARRISON & PEEPLES; S. HALL; FRANK H. MILLER, 
for plaintiff in error. 


E. N. BROYLES; McCay & ABBOT’, for defendants. 
SPEER, Justice. 


On the 13th of April, 1847, Samuel Mitchell, for and in 
consideration of his desire to promote the cause of morals 
and religion in the land, and one dollar paid, sold z.nd con- 
veyed a certain lot in the town of Atlanta, known as frac- 
tion block No. I, containing three-fourths of an acre, to 
Stephen Elliott, Jr., of the Protestant Episcopal church, 
in the division of Georgia, to have and to hold the same 
as bishop aforesaid, for the use of said church in said 
division in fee simple. 

By deed, dated 16th June, 1847, L. P. Grant conveyed 
to Stephen Elliott, Jr., lots 33 and 34. Stephen Elliott, 
Jr., executed a disclaimer of title of these last two lots, 
except as bishop of the the diocese of Georgia, in trust, 
for use and benefit of the parish of St. Philip’s in 
Atlanta, debarring his heirs, declaring the same to be 
rightfully vested in his successor or successors in office as 
bishop of the diocese of Georgia. This deed of dis- 
claimer is not dated, but recorded 8th November, 1866, in 
Fulton county. 

A parish was organized in 1847, known by the name of 
St. Philip’s church, the articles of association acknowl- 
edging and acceding to the doctrine, discipline, worship, 
and the constitution and canons of the Protestant Episco- 
pal church in the U. S., and constitution and canons of 
the same church in the diocese in Georgia. 

The diocese of Georgia was incorporated in May, 1877, 
by Chatham Superior Court, under the style of the “Pro- 
testant Episcopal church of the diocese of Georgia,” under 
the act of 1876, and in said charter, the bishop and stand- 
ing committee and their associate members of said church, 
were, with other powers, granted the right to hold real 
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and personal property necessary for its organization, “in- 
cluding all property and right of property heretofore held 
by said church under its unincorporated organization.” 

On the 6th of October, 1881, a petition, averring “that 
a church had been established, was presented to Fulton 
superior court, and an order passed incorporating the rector, 
wardens and vestrymen of St. Philip’s parish, Atlanta, 
for twenty years, giving them authority, with other cor- 
porate rights, to take possession of, hold and alienate any 
property, real or personal, that may be held in trust for 
said parish.” 

On December 5th, 1881, the rector, wardens and vestry 
resolved to mortgage the entire property for $15,000, and 
the bishop, as trustee, was requested to give his consent to 
this mortgage. This the bishop, on the 12th of December, 
1881, declined to do. 

On Easter Monday, 11th of April, 1882, at a parish 
meeting for an election of the wardens and vestry of St. 
Philip’s church, “It was resolved to mortgage for $10.000, 
all the property which belongs to the parish of St. Philip’s.” 
The complainant, as trustee under both deeds, on gth of 
May, 1882, filed this bill to prevent the realty passing 
under either deed from being so encumbered, as a cloud 
upon his title and endangering the trust estate.” 

The court below ruled that, from the incorporation of the 
parish, the title to the lot held in trust for the parish passed 
to the corporation, and that the bishop of the diocese, as 
trustee, had no such interest in the lot conveyed by Mitchell 
as authorized him to maintain the bill,—retaining the in- 
junction pending the writ of error only as to the lot con- 
veyed by Mitchell. 

The assignments of error on this judgment of the chan- 
cellor below are: 

(1.) In refusing the motion of complainant to strike the 
answer, because not properly verified. 

(2.) In holding and deciding that the incorporation of 
the rector, wardens and vestrymen of St. Philip’s parish, 
was and isan incorporation of the parish of St. Philip's. 
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(3.) In holding and deciding that the incorporation of a 
parish would divest a trustee of title previously held by 
such trustee for the benefit and use of said parish. 

(4.) In holding and deciding that the incorporation of 
the rector, wardens and vestrymen of St. Philip’s parish 
divested the complainant of all title and interest in and 
to the lots described in exhibits B and C to complainant's 
bill, and that the said corporation, upon their creation, be- 
came invested with a perfect title to said lot. 

(5.) In holding and deciding that complainant does not, 
as trustee or otherwise, hold the title to the lot described 
in exhibit A to complainant's bill, and that complainant 
did not in reference to this lot succeed as trustee, his pre- 
decessor in the office of bishop of the Protestant Episco- 
pal church in the diocese of Georgia, and that complain- 
ant has no such interest in said lot as could enable him to 
maintain said bill. 

(6.) In refusing to grant the injunction prayed for. 

There are no issues as to the facts between these par- 
ties, and hence no review here as to abuse of discretion in 
the judgment of the chancellor below in refusing the 
injunction. But the questions presented are questions 
of law upon the facts admitted. 

We deem it unnecessary to pass upon the three first 
grounds of error assigned in the record, as, in our judg- 
ment, a ruling on the other grounds embraces the main and 
controlling question of law involved. 

There are two deeds in this record conveying these lots, 
one by Samuel Mitchell, conveying one of said lots to 
Stephen Elliott, Jr., bishop of the diocese of Georgia, 
for the use of the Protestant Episcopal church, and the 
other by Stephen Elliott, Jr., conveying the other lots to 
the bishop of the diocese of Georgia, in trust for the use 
and benefit of the parish of St. Philip’s, in the city of 
Atlanta. These deeds originally vested the title of the 
lots in the grantee for the uses and benefits as stated. 

The complainant belowclaims, as the successor of Bishop 
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Elliott in the office of bishop, that he holds the title for 
the uses therein declared. 

The defendants in error claim that, by the subsequent 
incorporation of the diocese andthe parish of St. Philip’s, 
the trusts became executed and the legal‘title held by 
the bishop united or merged into the use, and hence both 
legal and equitable title by operation of the statute of 
uses, known as the statute of 27 Henry VIII, passed to the 
trustees of said several corporations, to-wit, the diocese 
of Georgia and the parish of St. Philip’s. 

I, 2,3. It certainly was the clear intent and purpose of 
the donor ard grantor in the creation of these trusts to 
provide for and promote religious instruction and worship, 
the one in the diocese of Georgia, and the other in the 
parish of St. Philip's. When a trust is created for such a 
purpose, they are known and defined in law as “charitable 
trusts.’ The Code defines a trust making provision for 
“ religious instruction or worship,” a “charity” cogniza- 
ble by a court of equity. Code, 3157. Perry, in his work 
on trusts, says: “ Charitable trusts include all gifts for 
religious or educational purposes in their ever varying 
diversity.”” 2 Perry, §687; 4 Ga., 404; 46 Ga., 88. 

The rules of charitable trusts, in their establishment 
and administration, are very different from those that are 
applicable to private trusts, in giving effect to the inten. 
tion of the donor and in establishing the charity. Ina 
private trust, if the cestuts que trust are so uncertain or 
are so incapable of taking that they cannot be identified, 
or cannot by legal or equitable proceedings claim the ben- 
efit conferred on them, the gift will fail, and revert to the 
donor and his heirs. But if.a gift is made for a “ public 
charitable purpose,” it is immaterial that the trustee is 
uncertain or incapable of taking, or that the objects of 
the charity are uncertain and indefinite, still it will be 
sustained. A public charity begins where uncertainty in 
the recipient begins. Courts look with favor upon such 
trusts, and take special care to enforce them, to guard them 
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from assault, and protect them from abuse. ‘ Charity in 
thought, speech and deed, challenges the admiration and 
affection of mankind.” “Christianity teaches it as its 
crowning grace and glory, and the inspired apostle ex- 
hausts his eloquence by setting forth its beauty and the 
nothingness of all things without it.” 

The support and propagation of religion is clearly a 
charitable use, and this includes gifts for the erection, 
maintenance and repair of church edifices of worship, the 
support of the ministry, etc. 2 Pom. Eq, 587-8. Law 
of Trusts, (Tiffany & Bullard), 232, 236-39-40. Where 
the general intention is “charity,” the court will not per- 
mit mere matters of form to defeat it. 30 Penn., 437; 
12 La., 301. 

In charitable trusts, the cestuzs gue trust or beneficiaries 
are not and need not be capable of taking the legal title, 
and when property is given for the poor of a parish, or for 
the education of youth, for pious uses, or any charitable 
purpose, the beneficiaries are generally unknown, uncertain 
and incapable of taking or dealing with the legal title, 
but such trusts are valid in equity, and courts of equity 
will administer them and protect the right of the benefi- 
ciary. 1 Perry on Trusts, 66, 

An alienation of the legal title by the holder or trustee 
will be considered, fer se, as a breach of his trust. It is 
his duty to preserve the trust property, act favorably to 
the trust interest, and if he sell the trust property, he 
must be prepared to show the transaction was beneficial 
to the charity, and in the absence of such proof, the sale 
will be treated asa breach of trust and he set aside. Law 
of Trusts, (T. & B.), 274, and authorities there cited. 

4, 5. Are these charitable trusts subject to the statute 
of uses, as declared in 27 Henry VIII; or in other words, 
do such trusts ever become executed, so as to merge the 
legal into the equitable estate under that statute? The 
intent of the statute of 27 Henry VIII was undoubtedly 
to do away wholly with the separation between the legal 
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and beneficial ownership of lands, and to abolish uses and 
trusts altogether, but such a construction has not been 
fully carried out by the courts, for various reasons. 

Mr. Dwight, in his argument in the “Rose will case” 
says, speaking of charitable trusts or uses: “The very na- 
ture of the case precludes the idea that a statute could 
have been enacted with the intent to vest the title in the 
poor, or in children who were the beneficiaries of the 
charity.” The essential notion of a charity isthat the prop- 
erty shall be kept away from the temporary beneficiary, 
and to preserve it for them for all time to come as they ar- 
rive oneafteranother. ‘Charitable uses are neither within 
the scope nor the words of the statute. The only design 
of that statute was to convert equitable into legal estates 
by annexing the legal title to the equitable right of posses- 
sion; but the persons for whose benefit acharity is created 
have no estate or interest in the lands upon which the 
statute could possibly operate. They are mere benefi- 
ciaries having the right, and nothing more than the right, 
to compel the performance of the trust according to its 
terms and the intention of the donor. A valid charitable 
use must always remain, and can only be enforced asa 
trust unaffected by the provisions of the statute, since con- 
sidering it simply as a use, there is not and never can be 
any person in whom it can be executed. As the rents and 
profits are to be applied to the benefit of a succession of 
persons in perpetuity, there is not and never can be a cestuz 
que trust to whom the legal estate, if that of the trustee 
is divested, can be given without destroying the charity 
and defeating forever the intention of the founder.” The 
very nature of this trust makes it a continuing executory 
trust. There is always something for the trustee to do, 
not only in protecting the title, but in ascertaining the ob- 
jects of the trust, improving the property, and determining 
the beneficiaries who are uncertain and fluctuating. 4 
Wheat. 646. It is conceded that there can be no merger 
of the legal and equitable estate so long as the trust is ex- 
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ecutory. Does the trust become executed by the creation 
of these corporations ? 

It cannot be denied that, under the statute of uses, 
when a trust becomes executed, it is a destruction of the 
trust estate, because an actual estate is thereby created in 
the beneficiary as effectually as if done by conveyance and 
livery of seisin atcommon law. 2 Washburn, 415. Under 
this trust the trustee is charged with the duty of promot- 
ing the cause of religion and morals, and as it is continu- 
ing and perpetual, we cannot see how it can be executed 
and thus terminated without doing violence to the inten. 
tion of the donor. ‘It is impracticable for this trust to be 
executed in the beneficiaries, for they are ever changing by 
removals, accession, deaths and births. Is it executed in 
these corporations, as claimed by defendants in error; that 
is, is the complainant as trustee divested of the legal title 
in these lots by the creation of these corporations, and does 
this legal title merge or unite with the equitable estate in 
these corporations? The cases cited by the defendants 
in error in support of this proposition in 4 Wend.. 497; 3 
Paige, 296; 2 Wash., Va., 35; and 5 Watts and S., 323, 
all seem to rest on decisions made in N. Y., and upon 
a statute of that state. In that state the statute of 
27 Henry VIII, and 43 Elizabeth, (known as the statute 
of charitable uses) were both repealed as early as 
1788, andthe state enacted in lieu thereof a statute that 
expressly provides, “That property held in trust for an 
unincorporated religious society would vest in an incorpor- 
ation of such society.” This N. Y. statute declares, “That 
the trustees of a church are authorized and empowered to 
take into their possession and custody all the temporalities 
belonging to such church, congregation or society, whether 
the same consists of real or personal estate, and whether 
the same shall have been given, granted or devised directly 
to such church, congregation or society, or to any other 
person for their use.” Revised Stat. N. Y., 3 Vol. 282. 
In Georgia the only statute of nses in force is that of 27 
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Henry VIII, as found embodied in §§2313, 2314, 2315 of the 
Code. 

So far as our investigation has extended, we can find no 
case where it has been held, under the English statute of 
uses, that a charitable trust such as this, continuing and per- 
petual, would be terminated by creating acorporation em- 
bracing the beneficiaries. On the other hand in the case of 
the Methodist Society of Georgetown vs. Bennett e¢ al., 39 
Conn., 293, where “land was conveyed to certain trustees 
‘in trust, for the members of the Methodist P. church of G.,’ 
to be holden ‘by them and their successors in office forever, 
for the proper use and behoof of said church, agreeably 
to the Methodist P. Church Discipline,’”’ and “the book 
of discipline provided for the election of trustees to each 
church, and made it their duty ‘to hold the property of the 
individual churches in trust for the use and benefit of the 
members thereof,’ with power, when authorized by two- 
thirds of the male members over twenty-one years of age, 
to dispose of property so held, but on no other condition,” 
it was held ‘that the legal title did not vest in the church 
as a corporation.” 

If this legal title in the complainant is by the statute of 
uses merged into the equitable or beneficial estate, and both 
unite and form but one estate, then these corporations 
would hold this property free from any trusts, for when- 
ever this merger takes place the equitable or beneficial 
estate ceases, and the whole title is in the corporation un- 
incumbered with the trusts. For as before stated, when 
under the statute of uses a trust becomes executed by 
the merger of the legal into the equitable estate, an ac- 
tual estate is thereby created in the beneficiary as effect- 
ually as if done by conveyance with /ivery of setsin at 
common law. 2d Wash., 415. If this trust is executed 
by the creation of these corporations, and they take both 
the legal as well as equitable title, then their actual estate 
is absolute, the trust is terminated, and the intention of 
the donor is defeated. But it is said the perfect title 

v 69—37 
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would vest in these corporations “ according tothe terms 
and limitations of the trust.’’ Code, §2314. The mean- 
ing of this is, they would take just such a legal estate as 
the beneficiaries had and held as an equitable estate, and 
as their equitable estate was designed in these deeds to be 
perpetual, so would the legal estate be perpetual and the 
trust would no longer exist. 

The English statute of uses, 27th Henry VIII, was 
enacted in hostility to trust estates. Its purpose was to 
destroy and put an end to such estates and vest the title, 
both legal and equitable, in the beneficiary of the trust, 
and thus create in him an actual estate free of the trust; 
and if this trust is executed, as claimed, by these corpora- 
tions coming into existence, they take the actual, abso- 
lute title disencumbered of any trust. To claim they 
would hold as trustees for the beneficiaries subject to the 
uses and terms of the deeds from the donors, would not 
bein conformity with either the letter or the spirit of the 
statute of uses, as applied to executed trusts. Code, 2314. 

In 2d Michigan reports, 113, the court decided that the 
creation of a corporation after the conveyance of the land 
in trust would not permit the corporate officers to man- 
age the corporate property contrary to the laws and usages 
of the church. In Calkins vs. Cheney, 72 Illinois, 462; 
the court stated, “most obviously, property held in trust 
for the benefit of a religious denomination cannot be held 
subject to be conveyed away or improved or used in ac- 
cordance with the dictates of a society or congregation.” 
In Watts and S. R., 25, it was held, “An act of incorpo- 
ration after the deed of trust is always, with respect to 
this grant, to be construed consistently with the deed, and 
the congregation must enjoy the land granted in subor- 
dination to the uses described in the deed. The charter 
cannot change the effect of the grant in any particular. 
The grant is a contract, the obligation of which cannot be 
impaired by any authority.” 4 Wheaton, 15; /0., 518, 
624. But whether the title to these lots is in the trustee 
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or the corporation, it is still a trust. The 2335 section of 
the Code declares: ‘“‘ Trustees are not authorized to cre- 
ate any lien on the trust estate, except such as are given 
by law.” In J/verson vs. Saulsbury, decided at the Feb- 
ruary term, 1882, not yet reported, a majority of this court 
held, that after full notice to ali parties, a chancellor could 
not in vacation authorize a trustee to encumber the trust 
estate by mortgage.” 

6. Was there error in the court’s holding, as complained 
of in the 5th assignment of error, that the lot conveyed 
to Stephen Elliott, Jr., bishop, in trust for the Protestant 
Episcopal church in the division of Georgia, was a trust 
attaching to the person and not to the office of bishop, 
and that the trust did not pass to his successors in office? 

In Georgia, the courts apply liberal rules of construc- 
tion to carry out the intention of the donor. 4 Ga., 404; 
25 /b., 420. A bond payable to Gilmer, governor, and his 
successors in office, is payable to the officer and not the 
individual. 15 Ga., 423. So if only payable to the gov- 
ernor. 1 Ga.,583. So bythe terms of oraclose analogy 
with section 2343 of the Code, this trust would vest in 
the present complainant as the successor. This was evi- 
dently the intention of the donor. The trust was lodged 
for the benefit of a diocese in its bishop, its highest officer, 
and who, by the rules of his church government, was the 
regular successor of a long line of officials preceding him. 
No other provision was made by the deed for any other 
succession, and the conclusion is reasonable, he intended 
this trust to pass to the successors in office of the first 
trustee. 

We conclude, therefore, that the complainant, to whose 
predecessor these conveyances were executed, is not 
divested of his legal title to these lots of land by the in- 
corporation of the “diocese of Georgia,”’ and “the par- 
ish of St. Philip’s church,” under the “statute of uses,” 
as of force in this state, and that without his consent 
there could be no lien or mortgage created on this trust 
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property, and that the chancellor below erred in not grant- 
ing the injunction as prayed for. 

Judgment reversed. 

JACKSON, Chief Justice, concurred dudztante. 


SASSER vs. SASSER. 


If, after acts of cruelty have been completed, and with knowledge 
thereof, the wife voluntarily cohabits with the husband, it amounts 
to condonation. 

(a.) In this case it appears that after the acts complained of, and on the 
very morning before the wife left her husband, she had intercourse 
with him voluntarily and with knowledge of such acts. 


October 10, 1882. 


Divorce. Cruelty. Condonation. Before Judge Hoop. 
Early Superior Court. April Term, 1882. 


Reported in the decision. 
J. C. RUTHERFORD, for plaintiff in error. 


H. C. SHEFFIELD; I. A. BUSH, by J. H. LUMPKIN, for 
defendant. 


JACKSON, Chief Justice. 


Taking the entire testimony into consideration, and 
weighing the evidence for the libellant and the defendant, 
it may well be doubted whether the evidence is sufficient 
to authorize a divorce; but without passing upon that 
question, it is enough to say that the husband’s conduct, 
complained of by the wife, was condoned by the latter on 
the very morning she left him. It appears that upon that 
morning there was voluntary cohabitation subsequent to 
the acts complained of, and with knowledge thereof. 
This amounted to condonation of those acts. Under our 
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statute no divorce shall be granted in such case, and that, 
whether the complaint be adultery, desertion, cruel treat- 
ment or intoxication. Code, 1715. 

Judgment reversed. 


Tile MAYOR, ETC., OF CARTERSVILLE vs. LYON e¢ ux. 


1. In an action against a municipal corporation, residents thereof are 
not now incompetent jurors. 

(a.) The law was otherwise when the decisions in 7 Ga., 139, and 46 
Ga., 80, were made. 

(4.) Where, ina suit against a municipal corporation, residents thereof 
were stricken from the jury over defendant’s objection, a new trial 
will be granted unless the verdict is unquestionably demanded by 
the facts. 

2. Under the constitution of 1868, a justice of the peace had jurisdic- 
tion to try cases of damages to realty as well as personalty, if not 
involving a sum beyond his juristiction. Under the constitution of 
1877, a justice has no jurisdiction as to damages to realty. But 
where such a case was tried before the adoption of the constitution 
of 1877, and was pending oun an appeal at that time, it was not 
affected thereby. 

3. The evidence was not such as to demand the verdict in spite of an 
error of the court. 

(a.) One in possession of land by himself or tenant has a right of action, 
against a mere trespasser who commits an injury to the land. 


December 5, 1882. 


Municipal Corporations. Jurors. Possession. Land- 
lord and Tenant. Constitutional Law. Before Judge 
FAiN. Bartow Superior Court. January Adjourned 
Term, 1882. 


Lyon and wife brought an action for damages against 
the Mayor, etc., of Cartersville, for entering upon land and 
earrying away gravel therefrom, and damaging the prop- 
erty by hauling the gravel acrossit. The case was brought 
September 14, 1877. It was appealed to the superior 
court October 1, 1877. On the trial, the evidence as to 
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the value of the land, the damage done to it, and whether 
the gravel was taken with the consent of the owner or 
not, was conflicting. The testimony of the plaintiffs 
showed that a tenant of theirs was in possession of the 
property alleged to be damaged. 

The jury found for the plaintiffs $50.00. Defendants 
moved for a new trial, on the following among other 
grounds: 

(1.) Because the court ruled that three of the jurymen, 
whose names appeared upon the list of traverse jurors 
from which a jury was to be stricken to try this case, 
should be stricken from the list, because they were incom- 
petent, residing as they did within the corporate limits of 
the city of Cartersville, and being tax payers. This was 
done over objection of defendant’s counsel. 

(2.) Because the court overruled an oral demurrer to the 
action, based upon the ground that a justice’s court had 
no jurisdiction to try a case of damages to realty. 

(3.) Because the verdict was contrary to Jaw and evi- 
dence. 

The motion was overruled, and the defendants excepted 


J. B. CONYERs, for plaintiffs in error. 
TRIPPE & NEEL, for defendants. 


JACKSON, Chief Justice. 


1. The three jurors stricken from the panel of twenty- 
four, numbers one and two of the regular traverse juries, on 
the ground that they were citizens of Cartersville, were 
competent jurors, though that city was defendant. Code 
1672 (f); acts of 1875, p. g6; 1874, p. 45. This alters the 
law as it stood when the cases in 7 Ga., 139, and in 46 Ga., 
80, were decided. They were stricken over the objectior 
of the city of Cartersville, the plaintiff in error, and under 
the law, we think that the error requires a new trial, unless 
the facts demanded the verdict beyond question. 
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The Code, in $3932, declares that “all equity cases, col- 
lateral issues and issuable pleas, etc., in said (superior) 
courts shall be tried by one or the other of said panels, 
provided the parties can agree upon a panel to try them,” 
alluding to panels numbers one and two before mentioned 
in the section. In the event the parties do not agree, the 
same section of the Code provides that a jury shall be 
stricken from these panels. The section further declares 
that if these panels be incomplete by absence or dis- 
qualification of one or more jurors, then, at the request of 
either party, the two panels shall be filled up tothe num- 
ber of twenty-four jurors, and then the striking shall 
proceed. 

This section is codified from the acts of 1869 and 1878, 
and it gives clearly the right of trial before the jurors to 
the number of twelve to be selected from these two panels, 
unless some jurors thereon are absent or disqualified, 
Nobody was absent or disqualified, or lawfully ex- 
cused, Therefore, the jury which tried the case was 
not the jury the law prescribed, and as the case 
is a close one on the facts, no one can foresee how 
much the plaintiff in error may have been hurt. In the 
case of Winter vs. The Muscogee Railroad Company, 11 
Ga., 438, it was held that the failure to fill up the list of 
grand jurors from which the traverse jury was taken, to 
eighteen, was error, and a new trial was granted for that 
among other reasons, though it did not appear that the 
twelve who did try the case were otherwise than perfectly 
impartial jurors. It was put upon the right which the 
law gave to have the list filled up, just as this case stands 
on the right which the law gives to have the twelve 
stricken from the original twenfy-four, unless some be ab- 
sent, excused or disqualified. The principle there ruled 
controls here, and decisions of other state courts as to 
their practice under their statutes, donot apply. Whether 
the juror be left on the jury which tries the issue or not, 
under our law, if he be wrongfully discharged, a new trial 
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should be awarded. Of course if, as in the 46 Ga., 80, 
the facts make the verdict imperative, all presumption 
of hurt to plaintiff in error is removed, and no new trial 
will be awarded ; but if the facts make a disputable case, 
the new hearing should be had. 

2. By the constitution of 1868, damage cases affecting 
real as well as personal property might be tried before a 
justice of the peace, if within the sum limiting his juris 
diction. By the constitution of 1877, it is only damage 
to personal property, which goes before a justice court. 
62 Ga., 345, 347. Thetrial before the justice of the peace 
transpired before the adoption of the constitution of 1877, 
though the appeal was pending and tried afterwards. The 
constitution of 1877 itself provided that such cases should 
not be disturbed. Art. XII. par. VI.; Code, 5235. 

3. It seems that the evidence is conflicting as to the 
possession of the land from which the gravel was taken, 
and as to the value of the gravel'and damage to the land. 
If th? tenant was in possession and the landlord showed 
that the tenant held under him, we think this would be 
sufficient proof of title as against one who entered with 
no title; and if the plaintiff were in possession himself 
of this particular place where the damage was committed, 
of course he need show no title. Code, $3016. So that 
title was not in question here. 

And this covers all points necessary to be adjudicated 
when the case is heard again. 

We express no opinion on the facts, further than to 
repeat, that they do not require necessarily the verdict 
rendered. 

The new trial is granted because the court erred in ruling 
that citizens of Cartersville were not competent jurors, 
and thus the plaintiff in error was forced to strike from a 
jury list other that prescrited by law, and may have been 
hurt thereby. 

Judgment reversed. 
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McGEHEE & HATCHER vs. MAYOR, ETC., OF COLUM- 
BUS. 


Where a municipal corporation had general authority over the subject- 
matter of taxing sales, but by act of the legislature a tax on cotton 
or sales thereof was prohibited, a tax laid upon such sales was ille- 
gal, and could not be collected; but having been voluntarily paid 
to the city and used by it, such tax could not subsequently be recov- 
ered by the party so paying. 

(a.) Case in 45 Ga., 309, criticised. 


December 30, 1882. 


Tax. Municipal Corporations. Actions. Before Judge 
WILLIS. Muscogee Superior Court. May Term, 1882. 


Reported in the decision. 
BLANDFORD & GARRARD, for plaintiffs in error. 


GOETCHIUS & CHAPPELL; PEABODY & BRANNON, for 
defendants. 


JACKSON, Chief Justice. 


The plaintiffs in error sued the city of Columbus for 
taxes paid the city for certain years, levied upon gross 
sales of cotton upon them by the city, under an ordinance 
thereof. No execution or other compulsory process was 
issued to enforce the collection of this tax. The city ordi- 
nance alone required its payment, and in response to that 
requisition, it was voluntarily paid. The tax was illegal, 
as held by this court in 65 Ga., 231, it being in conflict 
with the act of 1873. Acts of 1873, p.67. It enacts that 
“municipal corporations shall not levy or assess a tax on 
cotton or sales thereof.” Sothat it-is clear that the tax 
is illegal, and that the money was paid under an illegal tax. 
When paid voluntarily—that is, without execution levied 
on the tax payer’s property, or some force used against 
his person—can an illegal tax be recovered back from a 
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municipal corporation, is thus the legal question made 
by this record. The court charged that plaintiffs must 
prove “that it was paid under compulsion to prevent the 
immediate seizure or sale of plaintiffs’ goods or arrest of 
their persons,” and that if a person pays an illegal tax vol- 
untarily, he cannot recover the same back after it has been 
received and used by the city. On this charge the error 
is assigned, which makes the question squarely. 

In 48 Ga., 309, it was held that a license tax was recov- 
erable, where the city of Mi!ledgeville had no authority at 
all over the general subject of license, for such license. In 
62 Ga., 541, the rule there laid down was doubted, and 
the overwhelming current of authority was said to be 
against it, and the cases cited. It was then held that the 
principle recognized in the 48 Ga. would not be extended 
beyond cases clearly covered by it. Inthecase of 7he 
City of Savannah vs. Feeley,* it was held that the re- 
covery of back taxes, when paid voluntarily, where 
the general power existed, should not be encouraged, 
and “the payment will be held to be voluntary un- 
less actually made under duress, and a mere agreement 
to pay, though such agreement be under duress, will not 
make the subsequent payment involuntary, if no legal 
steps be taken to resist it, and if the payment itself be 
voluntary. In Zhe First National Bank of Americus vs. 
The Mayor and Aldermen of Americus,+ it was ruled, that 
“to recover taxes paid toa municipal corporation, it must 
appear that the tax was unauthorized; that the amount 
was actually received by the corporation, and that it was 
paid under compulsion to prevent the immediate seizure 
or sale of plaintiff's goods, or arrest of his person.” This 
accords with what the presiding judge charged the jury 
in the case before us now. This current cf authority in 
our own court runs side by side with its flow elsewhere. 
The case in the 48 Ga., 300, if it cannot be taken out of 
this stream of adjudications, must be swept away by them. 
There, the city of Milledgeville, it may be said, had no 


+66 Ga., 31. 68 Ga., 119. 
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jurisdiction at all over the suvject-matter, while in the 
case at bar the city of Columbus had authority over the 
general subject-matter of taxing sales, and by act of the 
general assembly this particular character of sales, to-wit, 
cotton, was excluded. And soin the Americus and Sa- 
vannah cases. 

It is conceded, however, that it is difficult to reconcile 
that case with these; yet, as these are in harmony with 
that current to which allusion is made in 62 Ga., 541, they 
must control rather than that exceptional case. 

Judgment affirmed. 


KEELY vs. THE CITY OF ATLANTA. 


The charter of the city of Atlanta confers authority to lay a busi- 
ness tax as high as $200; it provides that where any person has to 
pay an ad valorem tax on merchandise or materials sold, such per- 
sons shall not be required to pay more than $25 specific business 
tax. The next section provides that the city may “pass such ordi- 
nances as might be necessary or proper to carry the previous sec- 
tion into effect; also, to classity business and arrange the various 
businesses, trades and professions carried on in said city into such 
classes and subjects for taxation as may be just and proper :” 

Held, that, construing both sections together, the municipal author- 
ities have power to divide the general business of merchandise into 
specific classes, such as dry goods, boots and shoes, millinery, etc., 
provided such classification be just and proper, and to levy a tax on 
each of suck classes. 

(a.) Where such a tax is laid, if one person conducts several different 
kinds of business, he will be liable to a tax on each, although the 
different branches of business may all be conducted in the same 
building. 

(4.) The policy of the ordinance is a question for the citizens to settle 
at the polls, not for the courts to decide. 

November 14, 1882. 


Tax. Municipal Corporations. Before Judge HILL- 
YER. Fulton County. At Chambers. September 12, 1882. 


The new charter granted to the city of Atlanta in 1874 
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authorized the mayor and general council to require per- 
sons carrying on any business, trade, calling, avocation or 
profession within the corporate limits to register and pay 
a license, not exceeding $25.00 perannum. By the act of 
1879, this was changed to $200.00 per annum, but it was 
provided that no person who might be required by ordi- 
nance to pay tax ad valorem on merchandise and materials 
should be required to pay more than $25.00 specific busi- 
ness tax annually. The second section gave authority 
“to pass such ordinances as may be necessary and proper 
to carry the foregoing section into effect ; also, to classify 
business and arrange the varicus businesses, trades or pro- 
fessions carried on in said city into such classes of subjects 
for taxation as may be just and proper.” Under this act, 
the city passed a tax ordinance classifying and defining 
what constituted a legitimate line of goods for each par- 
ticular business, and providing that when any person 
should carry on in the same place more than one pursuit 
or occupation, he should be taxed for each different and 
separate line and character of goods. 

John Keely, a merchant in the city of Atlanta, sold 
different kinds of goods in his store, comprising dry goods, 
boots and shoes, and millinery. Each of these depart- 
ments was arranged separately, but all were conducted in 
the same general store and under one roof. Keely ten- 
dered $25.00 tothe city, together with the clerk’s fee, and 
requested alicense. The city declined to issue it unless 
he would pay a license for each class of goods sold, and 
were about to proceed to collect the same. Keely there- 
upon filed his bill to compel the issuing of the license to 
him, and to enjoin the collection of more than $25.00. The 
injunction was refused and he excepted. 


GEORGE N. & D. P. LESTER; CANDLER & TIHIOMSON ; 
B. F. ABBoTT, for plaintiff in error. 


W. T. NEWMAN, for defendant. 
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JACKSON, Chief Justice. 


The case before us is an application by bill in equity 
for an injunction to restrain the city of Atlanta from im- 
posing a tax on the complainant greater than twenty-five 
dollars, for the business in which he is engaged as a mer- 
chant, selling ordinary dry goods, shoes and millinery, in 
said city. Thetax is imposed by an ordinance of the city, 
and the point is made that the city hasno right to levy but 
one tax of twenty-five dollars on this merchant under the 
charter granted by the general assembly ; whereas, the 
city contends that selling dry goods, in the ordinary sense 
of those words, is’one specific business, boots, shoes, etc., 
another, and millinery a third, and that by the acts 
amendatory of the charter, the city is empowered to classify 
these different species of the genus merchandise into their 
specific divisions. 

The question turns on the construction of the act of 
the 3d of September, 1879. This act confers authority 
to tax business as high as two hundred dollars, the authoity 
before by the act of 28th of February, 1874, having been 
limited to twenty-five dollars. The same section of the 
act of 1879 provides, that where any person has to pay 
an ad valorem tax on merchandise or materials sold, such 
person shall not be required to pay more than twenty-five 
dollars specific business tax. 

The next section, the second, provides that the city 
may ‘“‘pass such ordinances as might be necessary or 
proper to carry the first section into effect ; also, to classify 
business and arrange the various businesses, trades and. 
professions carried on in said city into such classes of 
subjects for taxation as may be just and proper.” 

We think that the words “specific business,” in the 
first section of the act, construed in connection with the 
powers given in the 2d section to “ classify business” and 
“arrange the various businesses into such classes of sub- 
jects for taxation as may be just and proper,” do confer 





584 SUPREME COURT OF GEORGIA. 





Keely vs. The City of Atlanta 








authorized the mayor and general council to require per- 
sons carrying on any business, trade, calling, avocation or 
profession within the corporate limits to register and pay 
a license, not exceeding $25.00 perannum. By the act of 
1879, this was changed to $200.00 per annum, but it was 
provided that no person who might be required by ordi- 
nance to pay tax ad valorem on merchandise and materials 
should be required to pay more than $25.00 specific busi- 
ness tax annually. The second section gave authority 
“to pass such ordinances as may be necessary and proper 
to carry the foregoing section into effect ; also, to classify 
business and arrange the varicus businesses, trades or pro- 
fessions carried on in said city into such classes of subjects 
for taxation as may be just and proper.” Under this act, 
the city passed a tax ordinance classifying and defining 
what constituted a legitimate line of goods for each par- 
ticular business, and providing that when any person 
should carry on in the same place more than one pursuit 
or occupation, he should be taxed for each different and 
separate line and character of goods. 

John Keely, a merchant in the city of Atlanta, sold 
different kinds of goods in his store, comprising dry goods, 
boots and shoes, and millinery. Each of these depart- 
ments was arranged separately, but all were conducted in 
the same general store and under one roof. Keely ten- 
dered $25.00 tothe city, together with the clerk’s fee, and 
requested alicense. The city declined to issue it unless 
he would pay a license for each class of goods sold, and 
were about to proceed to collect the same. Keely there- 
upon filed his bill to compel the issuing of the license to 
him, and to enjoin the collection of more than $25.00. The 
injunction was refused and he excepted. 


GEORGE N. & D. P. LESTER; CANDLER & THOMSON; 
B. F. ABBoTT, for plaintiff in error. 


W. T. NEWMAN, for defendant. 
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JACKSON, Chief Justice. 


The case before us is an application by bill in equity 
for an injunction to restrain the city of Atlanta from im- 
posing a tax on the complainant greater than twenty-five 
dollars, for the business in which he is engaged as a mer- 
chant, selling ordinary dry goods, shoes and millinery, in 
said city. Thetax is imposed by an ordinance of the city, 
and the point is made that the city has no right to levy but. 
one tax of twenty-five dollars on this merchant under the 
charter granted by the general assembly ; whereas, the 
city contends that selling dry goods, in the ordinary sense 
of those words, is’one specific business, boots, shoes, etc., 
another, and millinery a third, and that by the acts 
amendatory of the charter, the city is empowered to classify 
these different species of the genus merchandise into their 
specific divisions. 

The question turns on the construction of the act of 
the 3d of September, 1879. This act confers authority 
to tax business as high as two hundred dollars, the authoity 
before by the act of 28th of February, 1874, having been 
limited to twenty-five dollars. The same section of the 
act of 1879 provides, that where any person has to pay 
an ad valorem tax on merchandise or materials sold, such 
person shall not be required to pay more than twenty-five 
dollars specific business tax. 

The next section, the second, provides that the city 
may ‘‘pass such ordinances as might be necessary or 
proper to carry the first section into effect ; also, to classify 
business and arrange the various businesses, trades and. 
professions carried on in said city into such classes of 
subjects for taxation as may be just and proper.” 

We think that the words “specific business,” in the 
first section of the act, construed in connection with the 
powers given in the 2d section to “classify business’ and 
“arrange the various businesses into such classes of sub- 
jects for taxation as may be just and proper,” do confer 
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power on the city so to classify the general business of 
merchandise into the classes of the specific business of 
general dry goods, of boots and shoes, and of millinery, 
provided such classification ‘be just and proper.” Many 
merchants in Atlanta are engaged in the mercantile busi- 
ness of selling ordinary dry goods alone, others in the 
business of selling boots and shoes alone, and others in 
the millinery business alone. Each of these pays the 
specific tax of twenty-five dollars as a business tax. Is 
it unjust that one who engages in all three shall pay a 
specific tax of the same amount on each that he engages 
in? Orisit improper? We cannot see either the impro- 
priety or the injustice of it, and we therefore hold the 
ordinance in this respect just and proper, and not w/tra 
vires, on the ground of impropriety or injustice. 

The general business of merchandise may well be speci- 
fied as :nillinery business, or hats, shoe and boot business, 
or ordinary dry goods business, and the ordinance is not 
ultra vires, because one who pays an ad valorem tax is 
also required to pay a business tax of twenty-five dollars 
on each of these specific businesses. 

So, too, the power “ toclassify business and arrange the 
various businesses * * * into such classes of subjects for 
taxation as may be just and proper,’ seems to us to be 
conclusive. It was given on purpose to enable the city to 
avoid the injustice of allowing one person engaged in 
trade or merchandise to pursue various trades and various 
branches of distinct merchandise, which might be justly 
and properly subdivided into classes by the payment only 
of one business tax, while his neighbor, who dealt only 
in one trade or in one branch of merchandise, was com- 
pelled to pay the same tax. 

Suppose the complainant sold in one store what is ordi- 
narily called dry goods only, and in another store shoes, 
boots and hats, and in a third store millinery, could it be 
held that the payment of one tax, as a specific business 
tax, would allow him to engage in these three classes of 
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merchandise? Certainly not. What difference can it 
make if he spreads out one store so wide as to cover the 
three classes under one roof in distinct parts of the same 
store? 

Clearly the ordinance is within the authority conferred 
on the city. If it be not good policy to pass the ordin- 
ance, that is matter for the citizens to consider in the 
election of mayor and aldermen and council, and to select 
such as will change the ordinance to accord with the pop- 
ular will. The only points for a court to adjudicate are 
in respect to the power of the city under its chartered 
rights, and the keeping that power within the restriction 
which the charter imposes, which is that the classification 
be not improper or unjust. 

Judgment affirmed. 


BAXTER ef al, executors, vs. BATES ef al. 


1. In claim cases the attorney causing the levy and prosecuting the 
rights of the plaintiff in 7. fa., is entitled to his fees from the pro- 
ceeds of the property condemned, although older liens may de- 
mand and recover the proceeds from the immediate client of such 
attorney. Likewise, money raised by process of garnishment is 
paid over to the creditors of the defendant according to the prior- 
ities of their claims, the expenses of the moving creditor being first 
paid fro rata by thecreditors receiving the benefit of his diligence. 
But in the absence of proof of such services, where money is re- 
alized simply by levy and sale, there is no rule which gives a pref- 
erence to the attorney representing the 7. fa. which brings the 
money into court to the prejudice of other liens. 

. Where a promissory note contained a promise to pay the creditor 
one hundred dollars with interest thereon at seven per cent., and five 
per cent. for attorney’s fees, if the note should be collected by suit, 
the attorney’s fees formed a part of the principal debt, to be col- 
lected on the happening of a condition, and the note was not within 
the jurisdiction of a justice’s court. A judgment in a justice’s 
court for the principal, interest and attorney's fees due on sucha 
note, was void. 


December 5, 1882. 
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Money rule. Attorney and Client. Executions. Jus- 
tice Courts. Jurisdiction. Promissory Notes. Before 
Judge Fain. Bartow Superior Court. January Term, 
1882. 


Reported in the decision. 
AKIN & AKIN, for plaintiff in error. 


J. B. Conyers; J. M. NEEL; J. A. Howarp, for 
defendant. 


SPEER, Justice. 


This was a rule to distribute money in Bartow superior 
court. 

1 The record presents but two questions for review: 
First, whether a junior judgment creditor, under whose 
process the property is levied on, sale made and money 
brought into court for distribution, is entitled to commis- 
sions or reasonable fees on said fund to the exclusion of 
older judgment liens on said fund. The court rejected 
the claim, and plaintiff excepted. 

In claim cases the attorney causing the levy and prose- 
cuting the rights of the plaintiff in 7. fa. shall be entitled 
to his fees from the proceeds of the property condemned, 
although older liens may demand and recover the pro- 
ceeds from the immediate client of such attorney. Code, 
$1998. Likewise, money raised by process of garnishment 
is paid over to the creditors of the defendant according 
to the priorities now established by law, the expenses of 
the moving creditor being first paid pro rata by the judg- 
ment creditors receiving the benefit of his diligence. 
Code, §3545. 

There is a manifest equity in these provisions of our 
Code, for it is eminently just that, where by the ser- 
vices and skill of an attorney a fund has been real- 
ized, the participants in the distribution should make 
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compensation for services that have resulted to their 
advantage. But in the absence of proof of such services 
(and none appear in this case), we know of no rule, where 
the money is realized simply by levy.and sale, that gives 
a preference to the attorney representing the 7. fa. that 
brings the money in, to the prejudice of olderliens On 
the contrary, in the case of Waters, sheriff, vs. Greenway 
Brothers & Co., 17 Ga., §92, it was held, ‘Where a client 
does not participate in a fund brought into court, but is 
postponed to older liens, the attorney is not entitled to 
his commissions on his money.” 

2. The second question presented is, whether certain 
justice court fz. fas., issued in favor of Stephens vs. John- 
son ef al., were void. Ineach of the notes on which 
said judgments were rendered and /. fas. issued, the 
debtor promised to pay the creditor ‘“‘one hundred dollars 
with interest thereon at seven per cent., and five per cent. 
for attorney’s fees, if the note is collected by suit.” 

The question presented is, did the justice court have 
jurisdiction to entertain suit on this contract and render 
judgment as he did for the sum of one hundred dollars prin- 
cipal, with the interest thereon, and five per cent. attor- 
ney’s fees also? 

The constitution, in article VI., sect. VII, and par. IT, 
declares: ‘‘ Justices of the peace shall have jurisdiction in 
all civil cases arising ex contractu, and in cases of injuries 
or damages to personal property when the principal sum 
does not exceed one hundred dollars.” It is competent 
for the maker of a contract to stipulate therein that he 
will, if suit is brought, pay such attorney fees as are usual 
and reasonable in enforcing payment. 54 Ga,117. In 
this case it is clear that the maker eontracted with the 
payee, that in the event of a suit, he would pay him on 
said contract, in addition to the one hundred dollars prin- 
cipal with lawful interest, also the five per cent. attorney’s 
fees, and these fees are collectible as a part of the re- 
covery. There was no power in the court to render any 


v 69—38 
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judgment under this contract in favor of the attorney for 
the fees, but it was recoverable alone by the plaintiff. The 
purpose of the recovery by the plaintiff of these fees was 
clearly to reimburse himself for attorney’s fees he might 
pay out, or be liable for. This recovery, then, is virtually 
a recovery by the plaintiff in his own right, upon the 
contract, of one hundred and five dollars, besides interest 
and costs, out of the defendant, in a court whose constitu- 
tional jurisdiction asto the principal sum shall not exceed 
‘one hundred dollars. 59 Penn. St. Rep., 204. Ina case 
reported in 54 Ga., 117, the note stipulated for payment 
of such counsel fees as might be incurred in collecting the 
note. The counsel fees were sued for in the same action, 
and the court intimated upon proper proof such recovery 
could be had. In these notes the contract was between 
the creditor and debtor; he could sue, and the debtor was 
liable alone to him. 

“All liquidated demands where, by agreement or oth- 
erwise, the sum to be paid is fixed or certain, bears interest 
from the time the party is liable and bound to pay them.” 
Code, 2056. Here is a demand liquidated by agreement 
of the parties, and in which the sum to be paid is fixed and 
certain, and under the contract the condition upon which 
the debtor was to beliable has occurred. Why does not this 
sum bear interest from that time? And moreover, being 
reduced to judgment, the rule is, “all judgments in this 
state bear interest upon the principal amount recovered.” 
Why, then, is not the judgment here for these fees a part 
of the principal sum recovered, and as such, when added 
to the other amount recovered as principal, does it not 
exceed the jurisdiction of this magistrate’s court ? 

It must be borne in mind, that justice courts are courts 
of limited jurisdiction ; they can only exercise such juris. 
diction as is conferred by law. But in this case, upon a 
suit had upon a simple contract, a recovery has been had, 
exclusive of interest and costs, against this defendant, of 
one hundred and five dollars ; and while in the recovery in 
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the judgment made, these sums are several, yet, as an 
incident to both, interest is accruing thereon, and recov- 
erable in the same judgment. 

Believing, then, the magistrate had no jurisdiction to 
render this judgment on the contract sued upon, and the 
fi. fas. issuing thereon being void upon their face, we are 
constrained to reverse the judgment below. ° 

Judgment reversed. 


FLETCHER & BULLOCK vs. YOUNG. 


. An action for breach of warranty was brought on the following in- 
strument: “Received of Wm. H. Young the sum of four hundred 
dollars for one pair of large bay horses, both of which we guarantee 
to be perfectly sound and without blemish. $400. One horse now 
having a cold or little distemper :” 

Held, that a reasonable construction of such contract as to the last 
named horse, wculd be that the vendor warranted him sound ; that 
he had no disease which would render him worthless ; and that, 
notwithstanding he had a cold or distemper, the vendor warranted 
that it should not hurt him. 

SPEER, J. 

.) A general warranty of soundness may cover even patent defects 
where intended so to be covered. ; 

. Whether the construction placed by the court on the contract, when 
standing alone, was correct or not, when construed with its context 
the law was fairly submitted to the jury, the court having charged 
in the same connection that if the death or worthlessness of the 
horse was not produced by the disease aloue, but by the manner in 
which the horse was treated, plaintiff could not recover. 


October 17, 1882. 


Contracts. Warranty. Charge of Court. Before Judge 
WILLIS. Muscogee Superior Court. May Term, 1882. 


Reported in the decision. 
BLANDFORD & GARRARD, for plaintiffs in error. 


PEABODY & BRANNON, for tefendant. 
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SPEER, Justice. , 


W. H. Young sued Fletcher & Bullock for breach of 
warranty on the following witten instrument: 


“ COLUMBUS, GA., 5th May, 1881. 


“Received of Wm. H. Young the sum of four hundred dollars for 
one pair of large bay horses, both of which we guarrantee to be per- 
fectly sound and witout blemish. $400. One horse now having a cold 
or little distemper.” 

[Signed] FLETCHER & BULLOCK. 


After the evidence had closed on the trial, the court 
charged the jury as follows: 

“A certain instrument has been introduced in testimony 
in this case—a receipt which they claim is a warranty, 
warranting the horse to be sound, and it is my duty to 
construe that instrument for you. That instrument is a 
warranty that this horse is sound ; that he had no disease 
that would render him worthless or injure him. That is 
a proper construction for that instrument, that, notwith- 
standing he has a cold or distemper; that I warrant against 
it that it shall never hurt him.” 

To this charge defendants below excepted, and assign 
the same as error. 

The cardinal rule of construction of contracts is to ascer- 
tain tke intention of the parties, if that intention be clear 
and contravenes no rule of law, and sufficient words be 
used to arrive at the intention. Code, 2755. 

The construction which will uphold a contract in whole, 
and every part is to be preferred, and the whole contract 
should be looked to in arriving at the construction. 

We may infer from the price paid, the buyer intended 
to buy horses that were sound, and his further intention 
was to have a warranty as to their soundness. It certainly 
was the intention of the sellers in the first part of their 
agreement to execute such a warranty, for they say, “both 
of which (horses) we guarantee to be perfectly sound and 
without blemish.” If they intended to warrant them per- 
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fectly sound, except as to one horse having “a cold or 
little distemper,” then the exception negatives the first 
covenant and is inconsistent with it, and the contract as 
a whole is not upheld, for the latter is a negative of the 
former. Still it was proper for the sellers so to have stip- 
ulated if such wastheir intention. If they had guaranteed 
them to have been perfectly sound and without blemish, 
except as to “the cold or little distemper,” then the con- 
struction, as insisted on by plaintiff in error, would have 
been correct. What, then, was the meaning of the last 
words in this contract, “one horse now having cold or 
little distemper?”’ Transpose these words to another 
part of the agreement.and it is proper to do so if no vio- 
lence is done tothe intention—and it would read, “Received 
of Wm. H. Young the sum of four hundred dollars for one 
pair of large bay horses, one horse now having a cold or 
little distemper, which we guarantee to be perfectly sound 
and without blemish.” Will it not appear, thus written, 
that the seller intended to guarantee both to be perfectly 
sound and without blemish, notwithstanding one horse 
has “cold or little distemper” ? Such was the construc- 
tion given by the court below, and I think it was correct. 
And this construction I think is supported by the authority 
of adjudicated cases. 

In the case of Pinney vs. Andrus, 41 Vermont, 631, the 
court said: ‘‘ But it seems to be now well settled that the 
rule of law which exempts a vendor from liability upon a 
“general. warranty of soundness, where the defect is plainly 
visible and obvious to the unaided senses, does not extend 
to an apparent defect, to understand the true nature and 
extent of which requires the aid of skill, experience or 
judgment.” Here the apparent defect was made known, 
and was therefore patent, but if it required skill, experi- 
ence or judgment to understand its true nature, then the 
general covenant ef warranty bound the sellers. Here 
the buyer rested on his general warranty, and neither exer- 
cised skill, experience nor judgment as to the nature of 
the defect. 
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So in the case of Liddard vs. Kain, 3 Bing., 183, the 
sale was of horses, known to the buyer to be affected, one 
with a cough, and the other with a swelled leg, but the 
vendor agreed to deliver the horses at the end of a fort- 
night, “sound and free from blemish,” and this warranty 
was held to include the defects above mentioned, although 
known to the buyer. Benj. on Sales, par.616. The excep- 
tion of a certain disease named ina bill of sale with war- 
ranty, will not render the sale binding if the violence of 
the disease was misrepresented, so as to induce the ven- 
dor to buy. 2 Little, Ky., 226. 

In Georgia the rule is, a general warranty of soundness 
may cover even patent defects, where intended so to be 
covered. Code, 2655; 19 Ga., 277, 275. 

Guided by these principles and authorities, speaking for 
myself alone, 1 see no error in the charge of the judge 
complained of, and his construction of the warranty as set 
forth. 

While, however, this court are not unanimous as to 
the correctness of this construction, yet we do hold 
this charge, when taken in connection with the balance 
of the charge given, was in substance a correct and fair 
submission of the law of the case to the jury, and asa 
whole was not error. For, in connection with the charge 
complained of, the court further said: “If the death or 
worthlessness of this horse was not produced by the dis- 
ease it had alone, but on account of the manner in which 
the horse was treated or used afterwards, then, notwith- 
standing he may have been diseased at the time that he 
was sold, the plaintiff would not have been entitled to 
recover. When a man warrants a horse to another, and 
tells him he has a disease—some slight disease—if that 
disease of itself would not injure the horse if properly 
used, but on account of improper use the horse died, then 
the plaintiff would not be entitled to recover, because the 
injury would result from his act, and not from the disease 
the animal had at the time.” 

Judgment affirmed. 








SEPTEMBER TERM, 1882. 








Atkins vs. The State of Georgia. 


ATKINS vs. THE STATE OF GEORGIA. 








. If it be competent in a criminal case to prove by one witness what 
another, who has since become inaccessible, testified on the com- 
mitting trial, a proper foundation must first be laid by showing that 
the witness proposing so to testify professes to remember the sub- 
Stance of the entire testimony as to the particular matter about 
which he testifies. 

2. It was not admissible to prove by a witness sworn on the trial ina 
murder case that he had heard another, who had been subpoenaed 
but was not present, state that the latter had heard the person killed 
utter threats in regard to the defendant, and that the witness sworn 
had communicated such threats to the defendant. 

(a.) Especially is this the case where no motion was made for a con- 
tinuance to procure the testimony of the absent witness, who had 
been present on a former trial of the case, but was not sworn, and 
no special effort was made to secure his presence. 

3. Where one ground of a motion for new trial is that one of the jurors 
was not impartial, and statements made by him are relied on to 
support such ground, the juror may purge himself, and if he does 
so to the satisfaction of the presiding judge, this ground will be 
overruled. 

(a.) In the present case the purgation was thorough. 

4. While defendant’s counsel was reading authorities touching the 
fears of a reasonable man which would justify a homicide, and 
touching the doctrine of reasonable doubts, it was not error for the 
court to state to him that he recognized the principles so laid down 
to be the law, and would give them in charge without the reading 
of further authorities. 

(a.) Where counsel for defendant persisted in reading such authorities, 
that counsel for the state commented upon such fact, does not 
require a new trial. 

5. Where a prisoner has been arraigned, pleaded not guilty and atrial 
has been had, resulting in a mistrial, it is not necessary to re- 
arraign the prisoner in order to put him again on trial. 

6. If requests be covered by the general char; e, a failure to give them 
will not require a new trial. 

7. The verdict is supported by the evidence. 

October 17, 1882. 
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Atkins vs. The State of Georgia. 


Reported in the decision. 


B. A. THORNTON; J. M. LEONARD, by brief, for plain- 
tiff in error. 


CLIFFORD ANDERSON, attorney general; J. M. Mc- 
NEILL, solicitor general pro ¢em., for the state. 


CRAWFORD, Justice. 


John T. Atkins having been convicted of murder, moved 
for a new trial, which was refused, and he excepted. 

1. The first ground of the motion was, because the 
court refused to allow the defendant to prove by James 
Atkins that the testimony of George F. Helms, on the 
preliminary examination in this case (as taken down by a 
newspaper reporter), was in substance what the said Helms 
testified to on said preliminary examination, and to show 
in connection therewith that said Helms was beyond the 
jurisdiction of the court. 

This testimony was rejected by the judge upon the 
ground that the defendant did not offer to prove by the 
witness that he professed to remember the substance of 
the entire testimony of the absent witness as to the mat- 
ter about which he proposed to testify. §3782 of the 
Code, and the ruling of this court in the case of Puryear 
vs. The State, reported in63 Ga., 692, settles this question 
as ruled by the judge below. 

2. Because the court refused to allow the defendant to 
prove also, by James Atkins, that on the 17th or 18th of 
July, 1881, he was informed by George F. Helms that 
Nasworthy, the deceased, said to him that if John 
Atkins did not stop his God d—d foolishness, that he 
(Nasworthy) would kill him; and that he (James Atkins) 
on the same day communicated the threat to his brother, 
the defendant, and that the said Helms had been sub- 
poenaed to attend court that he might be sworn as a 
witness. It appeared in connection with this offer to 
prove the sayings of Helms, that he was present on a 
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former trial of this case, but was not sworn or offered as 
a witness by the defendant. 

This testimony was properly rejected, because, even if 
true, it was nothing but hearsay, and for that reason inad- 
missible. To allow James Atkins to testify that he heard 
Helms say, that he heard Nasworthy say, that if John 
Atkins did not stop his foolishness, etc., would be extend- 
ing the rule farther than was ever known or recognized 
in any court of justice. Besides, there was no motion to 
continue in order to procure the testimony of Helms, nor 
special efforts made to secure his presence. 

3. Because Wm. Guest, one of the jurors who tried the 
case, was not impartial, he having used language showing 
his prejudice against the defendant only the day before 
he was sworn as a juror. 

Of this charge the juror fully and thoroughly purged 
himself, and made it appear to the judge below that, 
whilst a majority of the jurors were in favor of returning 
a general verdict of guilty, he was the first of the body to 
propose and urge a recommendation to mercy. This 
ground of the motion for a new trial was, therefore, prop- 
erly overruled. 58 Ga., 208. 

4. Because, while defendant's counsel, B. A. Thornton, 
was addressing the jury and reading various decisions of 
the Supreme Court of this state upon the subjects of what 
would be the fears of a reasonable man to authorize the 
commission of a homicide, and also, while the said counsel 
was reading authorities from the Supreme Court as to 
what would, or would not, be reasonable doubts to author- 
ize the jury to acquit, the court stopped counsel and 
interrupted him by saying, in the presence of the jury 
and in their hearing, that he recognized such to be the 
law, and there was no necessity of reading any further 
authorities; that he would so charge the jury. Counsel 
for the state immediately said, in the presence and hearing 
of the jury, that he did not dispute the authorities which 
counsel for the defence was reading; counsel for defence 
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persisted in reading his authorities, which was permitted 
by the court. Counsel for the prosecution commented, in 
the concluding argument to the jury, upon the fact that 
- counsel for defence had persisted in reading his author- 
ities after the intimations given him by the court, unfavor- 
ably and to the detriment of the defendant’s cause. 

We are utterly unable to discover any ground of error 
in this exception. That the judge expressed, in the pres- 
ence of the jury, his concurrence with the principles of 
law insisted upon by defendant’s counsel, and announced 
from the bench that he would so charge the jury, does not 
appear to this court as a cause of complaint. Neither 
does the fact that the state’s counsel commented unfa- 
vorably upon the course of defendant’s counsel in the 
matter, aid us in discovering the error. 

5. The next ground of error is, that the defendant was 
not arraigned for any offence; nor was the same waived 
either by himself or counsel—the prisoner having been 
tried under a former arraignment and plea of not guilty 
in the same case, and upon which a mistrial was had. 

“Where the prisoner has been arraigned and has pleaded 
not guilty, an issue is formed, and the same remains an 
issue until the plea is withdrawn, or until the indictment 
is disposed of. If, after a verdict of guilty, a new trial be 
had, the new trial may take place without a second arraign- 
ment.” 49 Ga., 103. 

So, if a mistrial be declared, it is not necessary to re- 
arraign the prisoner in order to put him again on trial. 
58 Ga. 35, 45. 

6. The complaint in this ground is, of the refusal of the 
judge to charge certain requests made by defendant’s 
counsel. It is sufficient to say of these, that there is no 
complaint of the general charge, and that the requests 
made, which should have been given, were covered by the 
general charge. 

7. The verdict had ample testimony to support it. 

Judgment affirmed. 
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MORGAN, guardian, vs. WOODS ef ail. 


1. A bill cannot be maintained at the instance of one of the distribu- 
tees of an estate to recover personal property thereof, except 
through the legal representative of such estate. To allow creditors 
or heirs to sue third persons otherwise than through the represen- 
tative of the estate, there must be collusion, insolvency, unwilling- 
ness to collect the assets, or some other like special circumstance. 

.) In this case no reason is alleged or shown why the heir should be 
allowed to proceed directly. P 

. After a ward has become of age, the relation of guardian and ward 
ceases, except for the purpose of a settlement, and if, before it has 
been made, the ward dies, his personal estate passes to his legal 
representative, and the statute will run against him if he fails to 
proceed against the former guardian. 

.) Five years are allowed before the statute of limitations begins to 
run against an unrepresented estate; after that time the statute 
runs against it as in ordinary cases. 

. The act of 1858 vested the administration of the estates of wards 
in their guardians, where the former died pending the relationship of 
guardian and ward, and not after it had terminated by the ward’s 
becoming af age. 

. Where a minor claims through an estate, the bar of the statute of 
limitations will apply to him when the estate or its legal representa- 
tive is barred. 

October 10, 1882. 


Statute of Limitations. Guardian and Ward. Ad- 
ministrators and Executors. Minors. Before Judge 
Crisp, Sumter Superior Court. April Term, 1882. 


Reported in the decision. 


J. A. ANSLEY; HINTON & MATHEWS; W. A. HAaw- 
KINS, for plaintiff in error. 


GUERRY & Son, for defendants. 


SPEER, Justice. 


The controlling question in this case, and the ruling of 
which adversely to the complainant below will make it 
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unnecessary to decide the various other questions that 
this record presents, is, whether, under the law and facts 
as they appear in the record, complainant was entitled to 
recover. 

The record shows that Abraham Youngblood, the grand- 
father of complainant, died in 1847, intestate, leaving as 
one of his heirs his son, Abraham Youngblood, the father 
of complainant; that Dykes administered on the estate 
of Abraham Youngblood, Sr., in the same year, and in 
1848, became the guardian of the son, Abraham, Jr; that 
Abraham, Jr., married and died in 1862, leaving as his 
heirs a widow and complainant, John Youngblood; that 
he was, at the time of his death, of full age, though he 
had had no settlement with Dykes, his guardian, before 
his death ; that there never had been any administration 
upon his estate. This bill John Youngblood, by his guar- 
dian (being yet a minor), files against the representatives 
of Dykes, his father’s former guardian, to recover one-half 
of the estate of his deceased father, which he alleged 
never had been accounted for by Dykes, as guardian, in 
his lifetime. 

The bill and answer having been referred to an audi- 
tor, and he having made a report thereon, the respond- 
ents, by way of plea, averred that, on the facts as 
found by the auditor, and which were unexcepted to, com- 
plainant cou!d not recover, since he could not, as heir at 
law, under the facts charged in his bill, recover of defend- 
ants; and, second, that his cause of action has been long 
since barred by the statute of limitations. Upon these 
pleas and on the facts reported, the court entered a decree 
for the respondents, and complainant excepted. 

As early in the decisions of this court as the case of Mur- 
phy vs. Pounds and wife, 12 Ga., 278, it was held, that “a bill 
cannot be maintained directly at the instance of legatees 
or distributees to recover personal property,except through 
the legal representative of the estate of the deceased.” 

Under our law, as in England, the title of the personal 
estate of an intestate passes to his administrator for the 
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purpose of paying his debts; the title of the heir is subor- 
dinate to that of the administrator for this purpose, and 
in the absence of all proof and charges, the law presumes 
there are debts to be paid. ‘lhe law lays hold of this legal 
estate as to the personalty, and deposits it in the hands of 
its own appointed agent for the very purpose of protect- 
ing it against the title of the heirs, in order that the debts 
of the ancestor may be paid. 1 Kelly, 541; 21 Ga., 
433:25 /b., 252; 29 Ga., 385. As ageneral rule, creditors 
and heirs can only sue third persons through the repre- 
sentative of the estate. The exception is, where there is 
collusion, insolvency, unwillingness to collect the assets 
when called on, or some other like special circumstance, 
8 Ga.,236. Butin this case the bili of complainant alleges 
no reason or excuse why he should be privileged to main- 
tain his bill as an exception to the general rule heretofore 
cited. His father was twenty-two years of age at the time 
of his death; he could have called his guardian to an 
account and settlement, and on his death his right to this 
personal estate passed to his legal representative. The 
statute gives an estate unrepresented the term of five 
years before it begins to run against it ; and if in this time 
no representation is had, then such estate falls under the 
general rule of limitation, and must suffer the consequences 
of that laches and want of deligence that pertains to 
other persons. Concluding, then, as weare constrained to 
do, that this complainant in his bill has neither made such 
averments and charges, nor introduced such testimony in 
support thereof, as would allow him to recover directly as 
heir at law against the guardian of his father, we see no 
error in the judgment as pronounced. 

But it is insisted by counsel for plaintiff in error, 
when Abraham Youngblood, Jr., died in 1862, he 
was, though twenty-two years of age, still the ward 
of Dykes, his guardian, and under the act approved 
11th December, 1858, the guardian “was vested with 
all the powers of administrators on estates, and shall 
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be controlled by the laws in force in this state in rela- 
tion to administrators.”’ See acts 1858, page 7. That this 
was the law at the death of his ward and prescribed his 
duty. That this act, when codified, was amended by pre- 
scribing that the guardian shall so act as administrator for 
his ward if the latter dies ‘“‘pending his minority.”” While it 
is true these words donot appear in the original act, such, 
we have no doubt, is the proper legal construction thereof. 
The act of 1858 prescribes “that whenever any ward or 
wards shall depart this life, leaving assets of any kind, the 
guardian or guardians of said ward are hereby vested,’’ etc. 

We think it clearly was the intention of the legislature 
to provide for this administration by guardians when the 
ward died pending the relationship of guardian and ward, 
and not after. This relation ceases by operation of law, 
whenever the ward attains his majority; he is then suz 
juris, and authorized tocall his guardian to account. This 
ward having attained his majority before his death, he was 
no longer the ward, or Dykes his guardian, only for the pur- 
pose of account and settlement, and under the act the 
duty was not devolved upon Dykes to administer. On 
the other hand, his relation changed, and he held such 
assets subject to account to the proper legal representa- 
tive of the estate of one who formerly was his ward. And 
this being the construction of the act of 1858, which is 
made more explicit as codified in the 1851st section of the 
Code, we do not see any escape from the bar of the 
statute of limitations as against this estate of Abraham 
Youngblood, Jr., and as this complainant claims through 
said estate it applies equally to him, though a minor. 51 
Ga., 139. 

Judgment affirmed. 
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HUCKABY ef al. vs. SASSER, administrator. 


. There being no issuable defence filed under oath, a judgment, legal 
in all respects except that the judge did not himself sign it, but 
which was entered on the minutes which were signed by the judge, 
‘was not invalid. 

. That ina f. fa. the letters “secty”” were written after the name 
of one of the defendants, and that these letters did not occur in 
the judgment, did not render such 7. fa. inadmissible on a proceed- 
ing to revive the judgment, when offered solely for the purpose of 
showing that it had been paid off and transferred to such party, he 
being the substantial plaintiff. 

. If a fi. fa. be paid off by one of the joint defendants therein and 
transferred to him, he is entitled to have it revived on becoming 
dormant, in the name of the plaintiff for his use. 

October 10, 1882. 


Judgments. Practice in Superior Court. Evidence. 
Debtor and Creditor. Before Judge Hoop. Terrell 
Superior Court. May Term, 1882. 


Reported in the decision. 


D. A, Vason; L. C. HOYL, by brief, for plaintiffs in 


error. 
GUERRY & PARKS, for defendant. 


CRAWFORD, Justice. 


The questions brought up for our adjudication in this 
case arose upon a scire facias to revive a judgment sued 
out by A. Sasser, administrator, for the use of John H. 
Kitchens, against James P. Huckaby. 

1. Upon the trial below, when the original or dormant 
judgment was offered in evidence, it was objected to upon 
the ground that it had been rendered ina suit in which 
there had been nv issuable defence filed under oath, and 
was not signed by the judge, his signature to the minutes 
of the court being insufficient in law. This objection was 
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overruled by the court, and constitutes the first assign 
ment of error. Under the decisions heretofore made by 
this court touching the legality of such judgments, we 
hold that there was no error in overruling the defendant’s 
objection and admitting the judgment. 61 Ga., 26; 60 
Id., 407. : 
2. The plaintiff then offered in evidence the 7. fa. issu- 
ing from the said judgment, for the purpose of showing 
that the same had been paid off by, and transferred to 
him, which was objected to, because it appeared that the 
letters “secty” were written in the 7. fa. after the name 
of John H. Kitchens, when the same did not appear in 
the judgment. This objection was also overruled, and 
the f. fa. admitted. The letters following the name of 
Kitchens did not affect the f. fa. in a motion to revive 
the judgment, in so far as it was intended to be used as 
testimony to show that he had paid it off, and that it had 
been transferred to him, and having been put in evidence 


alone for that purpose, it was admissible. 

3. The counsel for the defendant then moved to dis- 
miss the case, because the plaintiff was not entitled to 
revive this judgment, the proof showing that he was only 
a co-defendant, and as a co-defendant he had no right to 
use the judgment as such, which motion the court over- 
ruled, and the defendant again excepted and assigned the 


same as error. 
Section 3599 of the Code provides that “ where judg- 
ments have been obtained against several persons, and 
one or more of them has paid more than his just propor- 
tion of the same, he or they may, by having such pay- 
ment entered on the fi. fa. issued to enforce said judg- 
ment, have full power to control and use said f. fa. as 
securities in 7. fa. control the same against principal or 
co-securities, and shall not be compelled to sue the co- 
debtors for the excess of payment on such judgment.” 
Section 3610 provides that a sczre facias to revive a judg- 
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ment, where the same has been transferred, may issue in 
the name of the original plaintiff for the use of the trans- 
feree. 

Judgment affirmed. 


JOHNSON ef al. vs. DOBBS. 


1. An applicant for exemption of personalty under the constitution of 
1877 is only entitled to such exemption of the value of $1,000, as 
against a debt antedating that constitution. 

(a.) There is no authority of law to set apart cash, under the constitu- 
tion of 1877, as against a debt antedating such constitution, and 
then invest in realty, so as to defeat such debt. 

2. While a purchase by an administrator from himself is voidable, yet 
if an heir at law elects to ratify such a sale, and brings suit for his 
share of the proceeds, a judgment so recovered has no superiority 
over other judgments against him, but ranks with them according 
to its date. 


September 19, 1882. 


Constitutional Law. Homestead. Judgments. Liens. 
Administrators and Executors. Before PoPE BARROW, 
Esq., Judge pro hac vice. Jackson Superior Court. Feb- 
ruary Term, 1882. 


Reported in the decision. 


W. I. PIKE; S. B. SILMAN; W. C. HOWARD; REED & 
HEYWARD, for plaintiffs in error. 


A. J. Coss, for defendants. : 


SPEER, Justice. 


This was a rule to distribute money in Jackson superior 
court, brought by defendant in error against the sheriff. 
The presiding judge being disqualified, by consent of 
counsel, the case, both as to the law and facts, was sub- 
mitted to Pope Barfow, Esq., as judge pro hac vice, with 

v 69—39 
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the right to either party to except. To the judgment in 
part as rendered by the judge pro hac vice, the defendant, 
Johnson, assigned as errors: 

(1.) The ruling of the court with regard to the payment 
of the 7. fa. of S. C. Dobbs. 

(2.) The ruling of the court with regard to the defend- 
ant’s right to an exemption of only one thousand dollars « 
in personalty as against contracts prior to the constitution 
of 1877. 

(3.) The ruling of the court that the ordinary is not 
authorized to invest money in land, and, therefore, the 
whole exemption must be in personalty, and, therefore, 
could not exceed one thousand dollars, as against debts 
contracted prior to the adoption of the constitution of 
1877. 

(4.) The ruling of the court that, while the J. C. McEI- 
hannon claims antedated the constitution of 1877, being 
junior as to date of their judgment, would prevent it from 
having the excess against the Dobbs and Weatherly claims; 
and on the further ground that it was conceded on all 
hands that it was superior to all exemptions, and, there- 
fore, must be paid out of the property or money which 
would be otherwise exempt. 

The record shows the money in the hands of the sheriff 
(after disbursing a certain amount to claims admitted to 
be correct and proper by all parties) was the sum of 
$1,312.69; that it was the proceeds of the sale of lands 
of the defendant, Johnson, levied on by Dobbs’ f. /a.; 
that Johnson was the administrator of one McElhannon, 
and as such had sold said land at administrator's sale; 
that the same was purchased for him by one F. M. Holli- 
day ; that Holliday had advanced the money for Johnson 
to settle with one of the heirs of McElhannon’s estate, 
and that to secure himself for this advance, he had taken 
the title to the land he had bought for the administrator, 
Johnson, at the sale, and had given him bond to make 
him titles on his paying the amount so advanced. It 
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further appears that a large part of the sum soadvanced to 
Johnson by Holliday had not been repaid, and on a suit 
for a balance due, judgment had been recovered against 
Johnson in favor of Holliday’s estate, he having died; 
that when this judgment (deemed purchase money) was 
paid, and certain cost, etc., it still left in the sheriff's hands 
for distribution among the claimants, the amount as above 
stated, being the proceeds of the sale of land which John- 
son, the defendant in fi. fa., had purchased at his own 
sale as administrator, through Holliday. It also appears 
to have been admitted by all parties, that the judgment 
of J. C. McElhannon, recovered in the court of ordinary 
against Johnson, his guardian, was superior to all home- 
stead exemptions. It appears further that the 7. fa. of 
Dobbs was on a contract prior to the constitution of 1877; 
and further, that the claims of homestead and exemption, 
filed in the name of the ordinary for the use of Johnson’s 
family, to the fund, was based on a homestead exemption 
granted by the ordinary under the constitution of 1877, 
to Johnson's family, and consisted of articles of personal 
property aggregating in value $219.75; also all the money in 
the sheriff’s hands, $1,312.69. Under the facts of the case 
as they thus appeared in evidence, the judge pro hac vice 
held that the claim of the ordinary for the use of John- 
son’s family (as it appeared no realty was sought to be 
exempt) be allowed, consisting of personal property, 
$219.75 ; money in sheriff’s hands, $1,312.69, subject to 
the following liens, etc.; and among those liens the judge 
held that the Dobbs 7. fa., and one other, being founded 
on contracts prior to the constitution of 1877, were to be 
paid out of the money in the sheriff's hands as far as there 
is an excess over $1,000.00, after including in said $1,000.00 
the $219.75 of articles named, thus leaving the sum of 
$532.44 to be applied to the Dobbs 7. fa. and one other, 
in the order of tneir dates. 

1. We find no error in this ruling of the court. The 
Dobbs f. fa. was on a contract prior to the constitution of 
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1877, and as that was not retroactive as against this debt of 
Dobbs, Johnson could only claim the exemption of per. 
sonalty to the extent of $1,000, as provided for in the con- 
stitution of 1868. See constiution of 1877, Supp. Code, 
695. 

Holding as we do that all the exemption of personalty 
which plaintiff in error was entitled to as against debts 
prior to the constitution of 1877, was an exemption in per- 
sonal property “f the value of $1,000, and it appearing that 
the exemption sought to be protected is in money, we 
know of no authority vested by law in the ordinary to in- 
vest money after it is so set apart in real estate, as claimed 
for by plaintiff in error, as against debts existing prior to 
the constitution of 1877. On the other hand, it has been 
held in the case of Younes vs. Ehrlisch, 65 Ga., 546, even 
as to personalty in money, that under the constitution of 
1863, and the Code, 2016, cash must be invested before it is 
finally set apart as an exemption by the ordinary. An 
exemption of money is void as against a debt prior to 1877. 

2. We see no error in the court holding that the McEI- 
hannon claim was not entitled to the excess in the hands 
of the sheriff in preference to the Dobbs 7. fa. As to 
that excess, both claims were good and had liens, but the 
Dobbs claim. being the oldest lien, was entitled to priority. 
The sale of the land by the administrator was voidable, 
he being the purchaser, but when an heir at law brings his 
suit for his share of such sale in an accounting, and procures 
a judgment therefor upon the proceeds of a sale of said 
land as the property of the administrator thereafter had, 
we do not see how the heir has any superior equity upon 
such fund as against other creditors, in favor of a judgment 
he may have thus recovered. He chose to ratify said 
sale, and held the administrator to account in money for 
it by suit, and he must stand as other creditors do as to 
the fund. 

Judgment affirmed. 
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DYER vs. BENSON. 


Betting ona horse race is gaming in the sense of the Code; and 
since its adoption, one who has lost a horse by betting on such a 
race may recover it by suing therefor within six months. 

December 5, 1882. 


Contracts. Gaming. Actions. Before P. H. BREWSTER, 
Esq., Judge prohac vice. Carroll County. At Chambers, 
May 15, 1882. 


Benson brought trover against Dyer for a horse. On 
the trial, the evidence showed, in brief, the following facts: 
Benson and Dyer agreed to run ahorserace. The winner 
was to take both horses. Dyer won, and took Benson’s 
horse. Benson sued for his horse within six months. 
There was some conflicting evidence as to the details of 
the race, the value of the horse, etc., not material here. 

The court charged, in effect, that such a contract was 
illegal; that a delivery thereunder would be based ona 
gaming consideration, and that the property so delivered 
could be recovered, if sued for within six months. 

The jury found for the plaintiff $125.00 with interest. 
Defendant moved for a new trial, which was refused, and 
he excepted. 


G. W. AusTIN; T. W. LATHAM, for plaintiff in error. 


Coss & COLE; REESE & ADAMSON, for defendant. 


JACKSON, Chief Justice. 


The sole question made in this tecord is, can one recover 
a horse from another, won in a horse race? 

Our statute is very broad. “Gaming contracts are void, 
and all evidences of debts or encumbrances or liens on 
property executed upon a gaming consideration, are void 
in the hands of any person. Money paid, or property 
delivered up upon such consideration, may be recovered 
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back from the winner by the loser, if he shall sue for the 
same in six months after the loss; and after the expiration 
of that time, it may be sued for by any person at any 
time within four years, for the joint use of himself and 
the educational fund of the county.”” This suit for this 
property, delivered up on the consideration that the horse 
of defendant beat the horse of plaintiff in a race on which 
each bet his horse against the other’s, was sued for by the 
loser within .six months, and leaves this the only ques- 
tion: Is that consideration a gaming consideration under 
our Code above cited? Code, 2753. 

We are quite clear that it is such a consideration within 
the meaning of our statute, and that the principle which 
covers this case was adjudicated by this court in 21 Ga., 
46. That was a dog fight; this is a horse race. If bet- 
ting on one be gaming, betting on the other is also gam- 
ing. It is true that that was a suit against the stake- 
holder for the plaintiff's half of the bet on the dog fight 
deposited with him, and that makes a case between one 
of the parties to the bet and the stake-holder, and not 
between winner and loser. The court there does not 
decide that the winner should respond to the loser if the 
money had been delivered ; but the entire reasoning goes 
to the point that the bet on the dog fight is illegal. The 
court say that “the great rule of public policy established 
by our legislature is, that the winner shall not be protected 
in his unlawful gains, and that the loser, though party to 
an illegal wager, may sue and recover back the money.” 
It is true that the same opinion, in the next and conclud- 
ing paragraph, referring to the remedies then given in 
Cobb’s Digest, pp. 726, 727, contains the words, “that those 
statutes give remedies only inthe cases mentioned in them,” 
but the Code now—section 2759—extends the remedy to 
all gaming. Is horse racing and betting thereon gaming? 
A game is any sport; originally racing was one of the games 
of antiquity. Thence, from foot racing came chariot 
racing, horse racing, etc., etc., which all are sports or games 
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for the diversion and amusement of spectators, and betting 
on any of these games becomes illegal, and gaming in the 
sense of the Code; and the loser of any money or other 
article lost on such bet, may recover the article delivered, 
under the Code, from the winner of it. This must be the 
true sense of the section 2759 of the Code, or it would 
have been limited, as the acts in Cobh’s Digest, pp. 727, 728, 
were, to the games of cards, dice, etc., etc., therein enum- 
erated. The codifiers wove into those old statutes the 
broader policy indicated by the opinion of Judge Mc- 
Donald, in 21 Ga., p. 46, and the legislation adopting the 
Code made it lawful for the loser to recover, within six 
months from the loss of his goods, from the winner the 
goods so lost, not only in the games specified in Cobb’s 
Digest, but in all cases of gaming. 
Judgment affirmed. 


HURLEY & SMITH vs. EPPs. 


A mechanic has a special lien on personal property for repairs done 
thereon, which must be asserted by a retention of the property, and 
is lost by surrender of possession. While a foreclo-ure of his lien 
is necessary before sale under it, yet where another levies on the 
property, it is proper for the mechanic to arrest the proceeding by 
claim. 

(a.) To sell, the plaintiff (not falling within the exceptions to the act 
of 1873) must first pay the mechanic’s charges ; if he is unwilling to 
do so, on the trial of the claim case a judgment may be rendered 
allowing the officer to sell and pay first the fair value of the work, 
and the balance to the levying creditor. 


September 26, 1882. 


Liens. Claims. Before Judge POTTLE. Clarke Supe- 
rior Court. May Term, 1882. 


Reported in the decision. 


A. J. Coss, for plaintiffs in error. 
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R. B. RUSSELL, by brief, for defendant. 


JACKSON, Chief Justice. 


A single legal question is made by this record: Hasa 
mechanic in possession of personal property for repair, and 
after he has done the work of repairing it, such an interest 
in the property that he can claim it as against an attaching 
creditor before foreclosure of his lien, or is he driven as his 
only remedy to foreclose that lien? 

That he has the right to claim the property, unless the 
statute giving him the remedy by foreclosing the lien ex- 
cludes that right, is quite clear. The principle decided in 
Wade & Co. vs. Hamilton et al., reported in 30 Ga., 450, 
covers that point. There it was held that “the interest 
which will support a claim under our statute is any interest 
which renders the property not subject to the levying 7. 
fa. or attachment, or which is inconsistent with the plain- 
tiff’s right to proceed in selling the property.” That was 
the case of aclaim for advances on cotton by a factor 
or commission merchant ; this is a case of money due for 
work done on a buggy. It is a lien in each case; and if 
in the first a claim was the remedy, in the other it is equally 
so, unless the statutes about foreclosure of the lien have 
annulled the remedy byclaim. Havethey? Clearly not. 
The act of February 24th, 1873, acts of 1873, p. 42, settles 
the point. The 8th section of that act declares “that 
all mechanics of every sort, for work done and material 
furnished in manufacturing personal property, or for re- 
pairing personal property, shall have a special lien on the 
same, which must be asserted by retention of such prop- 
erty, and not otherwise. The liens arising under this sec- 
tion shall be lost by the surrender of such personal property 
to the debtor, and shall be superior to all liens but liens 
for taxes, and such other liens as the mechanic may have 
actual notice of before the work was done or material 
furnished.” 

This act of 1873 is very sweeping, and embraces pro- 
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visions about all sorts of liens. Section 8, supra, r gulates 
the mode of enforcing this lien and is codified in 1981 of 
the Code of 1873, and is unaffected by the subsequent sec- 
tion 1991 of the Code. That section is 1969 of the then 
Code referred to in the act of 1873, section XVII, which 
provides that “liens on personal property, not mortgages, 
when not otherwise herein provided, shall be foreclosed 
in accordance with provision of section 1969 of the Code 
and acts amendatory thereof.” 

We know of no act which changes the act of 1873 in 
this particular. So that the law is, that the mechanic may 
claim the property still, and so assert his lien when it is 
levied on. If he wishes to sell it himself in order to pay 
himself, then he must foreclose before selling under section 
1991; but if another levies on it, he may arrest the pro- 
ceeding by claim. He loses his lien if he delivers posses- 
sion to the bailor. Does he not lose it if he lets the sheriff 
take possession without asserting his claim? We think 
so. Therefore, as he loses his lien if he parts with 
possession, and as he has no means to hold possession but 
by claim, the right to put in his claim in order to retain 
his lien must exist. The plaintiff can sell if he first pays 
the lien of the mechanic, but not before. If he will not 
pay it, because the amount of the charges of the mechanic 
are too heavy, or in his judgment exorbitant, then on the 
trial of the claim that issue can be settled, and the prop- 
erty can be sold by a proper judgment, and the money be 
divided, by first paying the fair value of the work of repair 
and then the attaching creditor the balance. , 

In our judgment, for the foregoing reason, the court 
erred, and the judgment dismissing the mechanic’s claim 
must be reversed. 

Judgment reversed. 
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GROVES, ordinary, for use, vs. WILLIAMS. 


. An absolute deed, though made as a security for a debt, passes 
title, and a judgment subsequently rendered against the grantor, has 
no lien on the land which can be enforced by levy and sale until the 
title can become reinvested by redemption. 

. Where a plaintiff in 7. fa. submits his proof to the jury with no mo- 
tion to dismiss or withdraw the levy, he cannot complain after ver- 
dict against him that the levy should have been dismissed; certainly 
not where a question of fact, such as the respective dates of a deed 
and the judgment on which the /. fa. is founded, is involved. 

. While at law the interest of the grantor in an absolute deed to secure 
a debt is not subject to levy, it is not ruled that in such a case as 
this the plaintiff would be remediless in equity. 

September 19, 1882. 


Equity. Judgments. Title. Levy and Sale. Before 
Judge WELLBORN. White Superior Court. April Term, 
1882. 


Reported in the decision. 
H. H. PERRY, for plaintiffs in error. 
C. H. SuTTon; L. E. BLECKLEY, for defendant. 


SPEER, Justice. 


The plaintiffs in error caused to be levied certain 7. fas. 
in their favor against C. L. Williams, Sr., said levy being 
as follows: “‘ The equity of redemption of C. L. Williams 
being C. L. Williams’ interest in the following property, 
to-wit: certain parcels of land in the 3d district of origin- 
ally Habersham, now White county, known as lot number 
87, known as the Cass place, and parts of lots numbers 73 
and 56, the said three parcels containing 400 acres, more 
or less, and being the home place of C. L. Williams, said 
property having been conveyed to one James Glenn by 
deed, dated August 6, 1878, to secure a debt of $60000, 
said C. L. Williams’ interest in said property being the 
right to repay said sum, and upon so doing, to have the 
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absolute title vested in him to said property, at the date 
of said levy the same being in possession of C. L. Williams» 
the defendant.” As against this levy, the defendant in 
error interposed his claim. The judgments were 1en- 
dered 14th December, 1880. 

The claimant introduced a deed from the defendant to 
one James Glenn for the lands in controversy, dated 26th 
August, 1878, and a deed from Glenn to himself, dated 
27th July, 1880. It also appeared in evidence that the 
deed to Glenn, though absolute on its face, was executed 
and delivered to him as a security for a debt he had in- 
curred for defendant; that subsequently the claimant 
paying the debt for the defendant, at his request, Glenn 
conveyed the land to claimant to secure him. It was ad- 
mitted the conveyances were both made in good faith and 
without fraud, and the main question presented here is, 
when the defendant had thus, in good faith, parted with 
the title to secure a debt, and had never repaid the amount, 
whether he had such a levyable interest in said property 
as that the liens of judgments of younger dates than the 
conveyances would attach thereto and be the subject of 
levy and sale at law. 

1. Weare of opinion that the question here presented has 
been decided by this court in the case of Phinizy vs Clark, 
62 Ga.,623. In that case, it was adjudged “as an absolute 
deed, though made as security for a debt, passes title, a 
judgment subsequently rendered against the grantor has 
no lien upon the land that can be enforced by levy and 
sale, until the title can become revested by redemption.” 
The court say: “The real object of the conveyance, as 
appears by the parol testimony, was to secure a debt for 
borrowed money, which is still unpaid. That this form 
of security is valid, and when free from fraud or other 
infirmity, will be upheld, is now as well settled by the 
authority of this court as any rule of law can be. See 
Braswell vs. Suber, 61 Ga., 398. Such security is not a 
mere lien, but title, subject to be divested by the payment 
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of the secured debt. The debtor himself may redeem, or 
his creditors may redeem, but until redemption, the legal 
title is out of the debtor and in the creditor. This being 
so, how is it possible for a judgment rendered against the 
the debtor subsequent to the conveyance to have a direct 
legal lien upon the premises, which can be enforced be- 
fore redemption, by levy and sale?” 

Applying the principle thus so clearly enunciated in the 
case cited to the case at bar, and under the evidence sub- 
mitted, a verdict for the claimant was not only right, but 
was demanded, and, notwithstanding there may have been 
errors, yet the result reached, was both in conformity 
to the law and facts of the case on trial. 

In the case at bar the entire legal title had honestly and 
in good faith passed from the defendant more than two 
years before the date of the judgment; there was no title 
in him upon which a lien of a judgment could attach at 
law at the date at which they were entered, and until the 
same revests in him by redemption, either by himself or 
by his creditors, we see no interest in the defendant upon 
which the liens of the judgments at law can attach. 

2. It is claimed by plaintiff in error that the levy should 
have been dismissed and no verdict rendered. No motion 
of this kind appears to have been made, and moreover, 
the date of the deed and the date of the judgments were 
questions of fact for the jury, and upon these depended 
the issue thus tried at law. 

3. While we hold that at law, under the facts disclosed, 
this property was not subject, we do not intend saying 
that in another forum the plaintiff in error would be 
remediless. 

Judgment affirmed. 
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JOHNSON, guardian, vs. SIRMANS. 


. An‘owner of land executed a paper by which, in consideration of 
love and affection and the sum of one dollar, it was stated that he 
“hath given unto my niece’s daughter and the heirs of her body at 
my decease, the following negroes and their increase. * * * * 
To have and to hold all and singular the premises hereby given 
unto Aliff Tomlinson and the heirs of her body, my neice’s daughter, 
at my decease forever,” etc. : 

Held, that the instrument was a will, not a deed, and should be pro- 
bated before it can avail as a muniment of title. 

2. Such instrument vested the absolute title in the niece’s daughter. A 
marriage contract having been entered into by the niece’s daughter 
upon marrying, according exactly with the above instrument, and 
she having died before her husband, in 1862, he took absolutely 
and could convey a good title. 

. Although trust funds may have been misapplied and invested in 
certain property, still a purchaser thereof for full value and without 
notice of the trust, will be protected. 


January 16, 1883. 


Wills, Deeds. Estates. Husband and Wife. Trusts. 
Titles. Before Judge MERSHON. Clinch Superior Court. 
March Term, 1882. 


The facts of this case sufficiently appear in the head 
notes and decision. 


J. L. Sweat; J.C. NICHOLLS; S. W. HITCH, for plain- 
tiff in error. 


No appearance for defendant. 
JACKSON, Chief Justice. 


In the view we take of this case, the non-suit was prop- 
erly awarded. Whether the case had gone to trial on the 
action of trover at law, or on the equitable suit into which 
it was changed by the ruling of the court, can make no 
essential difference. There could be no recovery for three 





618 SUPREME COURT OF GEORGIA. 


Johnson, guardian, vs. Sirmans. 


reasons, it appears to us, though one is enough to make 
the non-suit a necessity. 

1. The paper seems to bea will, and not adeed. It was 
to take effect afterthe death of the donor. The language 
is “at my decease.” The words are emphasized by a 
repetition of them. If a will, as the whole case rests on 
this paper, which never went to probate, of course the non- 
suit was right. There is here no passing a present title 
with a reservation of a life estate in the grantor as in the 
case in 66 Ga., 127. 

2. lhe words in this instrument are, “hath given to my 
niece’s daughter and the heirs of her body at my decease 
forever.” This vested the absolute estate in her under 
our law, codified in section 2250, which reads thus: “Gifts 
or grants to one and the heirs of his body, or his heirs 
male, or his heirs female, or his heirs by a particular per- 
son, or his children, or his issue, convey an absolute fee.” 
There was a marriage settlement in this case, destroyed 
by the burning of the court house of Clinch county, but 
proved by parol to follow the deed, or will, as we think 
the paper is, precisely, whereby the husband stipulated 
that his marital rights should not attach; but he survived 
the wife, the donee, and as her heir at law took her estate, 
and he sold this property after her death, and defendant 
holds under him. Defendant, therefore, got a good title, 
and the non-suit was right. 

3. Even if there had been any trust for the benefit of 
the daughter of this donee, who is the plaintiff here, this 
purchaser for full value without notice of it was protected, 
and touk the cattle sued for free from the trust. So that 
the non-suit was right on this ground, and there the court 
below put it. 

The other points made in the record cannot affect the 
result. 

Judgment affirmed. 
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Cook vs. THE WESTERN AND ATLANTIC RAILROAD. 
[Jacxson, Chief Justice, being related tu parties in interest, did not preside in this case.] 


A judge is not bound to send a case to the jury when there is not suf- 
ficient evidence to support a verdict for the plaintiff, if found; nor 
where, admitting all the facts proved and all reasonable deductions 
therefrom, a verdict for the plaintiff would be set aside, because no 
recovery should be had. In such cases he may grant a non-suit. 
On the other hand, a defendant cannot compel the court to take the 
place of a jury and pass upon the facts of a case by granting a non- 
suit, because he would not be satisfied with a verdict for the plaintiff. 
The court may always remit questions of fact to the jury, and he 
should not fail to do so whenever the plaintiff makes out a prima 
facie case. 

(a.) Negligence being peculiarly a question of fact for the jury, and in 
a suit against a ra‘lroad for a homicide of an employé, the absence 
of negligence on his part and its existence on the part of the com- 
pany being in doubt, a non-suit should not be granted, but the case 
should be submitted to the jury. 

December 5, 1882. 


Non-suit. Negligence. Practice in Superior Court. 
Railroads. Before Judge BROWN. Whitfield Superior 
Court. April Term, 1882. 


Reported in the decision. 


W. K. Moore; D. W. HUMPHREYS, for plaintiff in 
error. 


R. J. McCamy, for defendant. 


CRAWFORD, Justice. 


This suit was brought by the widow of an employé of 
the defendant for the homicide of her husband. 

Upon the conclusion of -plaintiff’s evidence, on motion 
of defendant’s counsel, a non-suit was granted, and the 
plaintiff excepted. 

The testimony relied upon by the plaintiff was, that asa 
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brakeman on defendant’s road, the deceased attempted to 
ascend a box car from a flat car, to ascertain the cause of 
fire which he saw flying from one of the car wheels in front 
of him; that, in his effort to do this, the spike on the box 
car broke loose, and in attempting to throw himself back 
on the flat car, he fell through, and was so mutilated that 
he died on the following day ; that it was his duty to go for. 
ward and ascertain whether or not the brake was on, and 
that the negligence of defendant in having this insecure 
spike in the end of the car, upon which he had to depend 
to enable him to get up on the same, caused his death. 

The plaintiff's testimony also showed the following 
facts: That the casualty occurred near the Chattghoochee 
river, on the out-bound night train from Atlanta to Chat- 
tanooga; that it was the duty of the brakemen always to 
let off brakes on leaving the yard at Atlanta; that the fire 
seen was the subject of conversation between the deceased 
and another brakeman, who testified on the trial, that 
when they saw it, he said to deceased one of them ought 
to go forward and turn it off ; deceased said he would go; 
witness told him to wait until the train got near the river 
before he went, as they would then be going slowly ; that 
about three or four hundred yards from the river, witness 
saw his light about the flat car, and he thought that de- 
ceased was about to climb up; that there was a station 
very near the river; that the engineer blew on brakes as 
the train approached the station; that the deceased had 
his lamp, which was burning, and could have told whether 
the spike was loose, or had worked out any way, if he had 
inspected it. 

The foregoing substantially states the testimony as set 
out in the record. The rule of law governing such cases 
is, that where the party injured is an employé of the road, 
and the particular business in which he is hurt is his, he 
must show, first that he himself was without fault before 
he is entitled to claim a recovery, and unless this be dore, 
he makes no case against the company. When, however, 
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he shows that he was faultless, the onus is shifted, and it 
becomes the duty of the company to show itself free from 
negligence. 

Doubtless, the judge below was fully satisfied that the 
failure to let off brakes as the train passed out of the yard 
at Atlanta; that the going forward when the train was so 
near the station ; that the blowing on brakes as the train 
approached the station ; that the necessity for attempting 
to get upon the box car at the time he did, not being appar- 
ent ; that the failure to examine the spike before he risked: 
himself upon it, knowing the peril attending it, and especi- 
ally when it was not one of the cars of his company, all. 
combined failed to show that he was faultless, and, 
therefore, he granted a non-suit. : 

But, on the other hand, it is insisted that this brakeman: 
had the right to feel assured that an inspection of this car 
had been made, and that it was safe; and it being his duty 
to ascertain the cause of the fire seen, he went forward for 
that purpose, and was killed by the negligence of the 
company; and that, therefore, the non-suit was error. 

In this opinion we concur. Whether the deceased was 
without fault, and the company free from negligence, are 
questions particularly for the jury; they are fagts, and 
facts are not to be passed on by the judge, except for the 
purpose of determining when the onus is shifted, or 
whether they give or deny a legal right. 

Evidently the judge below thought that the plaintiff 
failed to make out a case, and, therefore, awarded a non- 
suit. In this we think he erred, as the facts were such as 
should have been passed on by the jury, and it should have 
been left to them to find whether or not the deceased was 
without fault, and if he were; then to have further found 
whether the company was free from negligence.. 

In so ruling, we do not intend to encroach upon the 
rights and duties of the bench. Neither do we intend to 
hold that the judge is bound to send a case to a jury where 
there is not sufficient evidence to support a verdict, if 


v 69—40 
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found for the plaintiff; nor that he shall send a case to 
the jury, where he would set aside the verdict, if admitting 
all the facts proved, and all reasonable deductions there- 
from, the plaintiff ought not to recover. On the contrary, 
in all such cases a judgment of non-suit is the proper 
legal disposition thereof. 

And this is the doctrine laid down in the case of 7zson 
et al. vs. Yawn, 15 Ga., 493, and not departed from in 
_Lettler vs. City of Atlanta, 66 Ga., 196. It is true, it was 
also held in the case in the 15th, that the court was not 
compelled to award a non-suit, if after verdict it would 
grant a new trial because the verdict was contrary to evi- 
dence, which ruling is approved by this court as sound 
in principle and practice. In the first place, the judge 
would not be justified in znticipating that the jury would 
find contrary to evidence, and in the second, there exists 
no legal right in the defendant to compel the judge, instead 
of the jury, to pass on the facts. He may always send 
them down to be inquired of by the jury, and he should 
not fail to do so whenever the plaintiff makes out a prima 
facie case. 

Judgment reversed. 


McCAFFREY & COMPANY vs. THE GEORGIA SOUTHERN 
RAILROAD. 


[On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 


1. The verdict is supported by the evidence. 

2. One railroad is not responsible for loss occurring on another ; and 
it was not error to so charge, where it was doubtful from the evi- 
dence whether goods, for the loss of which suit was brought, were 
ever received by the road sued. 

. Where a receiver of the Selma, Rome and Dalton Railroad operated 
the Georgia Southern Railroad, and also used, by contract or other- 
wise, a part of the track or yard of the Rome railroad, but to this 
contract or use the Georgia Southern Railroad was not a party, it 
would not be responsible for damages resulting from the negligence 
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of the receiver and the Rome Railroad under their separate and in- 
dependent arrangement. 
The charge excepted to was not without foundation in evidence. 

. While in ruling upon the admissibility of testimony, it was not good 
practice for the court to say to counsel in the hearing of the jury: 
“I reckon it is best to let it go for what it’s worth ; perhaps we will 
understand it after awhile;” still, under the facts of this case, this 
was not sufficient to authorize the grant of a new trial. 


December 5, 1882. 


Railroads. Damages. Practice in Superior Court. Neg- 
ligence. Charge of Court. Before Judge UNDERWOOD. 
Floyd Superior Court. March Term, 1882. 


Reported in the decision. 
DABNEY & FOUCHE, for plaintiff in error. 


WRIGHT, MEYERHARDT & WRIGHT, by JUNIUS F. 
HILLYER, for defendant. 


CRAWFORD, Justice. 


This suit was brought by the plaintiffs in error to re- 
cover of the Georgia Southern Railroad Company, and 
John Tucker, receiver of the Selma, Rome & Dalton road, 
the value of a car load of metallic cotton ties, which they 
alleged were received by said railroad company, but which 
it failed to deliver. 

On the trial the jury found for the defendants, and the 
plaintiffs, being dissatisfied with the verdict, moved for a 
new trial on various grounds of alleged error, both iri the 
charge of the court and in the finding of the jury. 

1. The complaint as to the finding of the jury was that 
it was against the evidence—the weight of evidence—and 
against the principles of equity and justice. Taking the 
testimony. as set out in the record, the verdict was prop- 
erly rendered for the defendant. No witness testified to 
the fact of having seen, or having known that the missing 
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car was ever delivered to the railroad company, or that it 
was received at Rome at all. Four were shipped by the 
plaintiffs—four received and accounted for—all loaded with 
ties, though one not of the lot shipped by the plaintiffs. 
The jury doubtless concluded from the evidence that there 
was some mistake in the consignment, or that the missing 
car was lost im transitu, or that plaintiffs’ directions for de- 
livery were wrong. The only other reasonable hypothesis 
upon which they could find for the plaintiffs against the 
company was, that the missing car was received by Berrys 
& Co., through the negligence of the company, and that 
they had failed to account for it. This, it appears, they 
declined to do, and as they are made the exclusive judges 
of the facts, their finding should not be disturbed without 
more reason than is here shown. 

2. It is complained that the charges of the court to 
which objection is made are contradictory, illegal, and with- 
out evidence to justify them ; that some are directly against 
the facts in evidence; that the court intimated that the 
plaintiffs’ case could not be understood ; and that the ver- 
dict was against certain portions of the charge. 

It is shown by the testimony that the Georgia Southern 
Railroad is operated by the Selma, Rome and Dalton Rail- 
road Company, through its receiver, John Tucker, and that 
the said receiver uses also a portion of the track of the 
Rome Railroad Company in Rome. 

The first charge, of which complaint is made, is as fol- 
lows: “Now, if by that contract there is a contract be- 
tween John Tucker, receiver of the Selma, Rome and Dalton 
Railroad and the Georgia Southern Railroad, for the benefit 
of both parties, the proceeds to be divided in a certain 
proportion, and if the Selma, Rome and Dalton Railroad ran 
over their portion, the Georgia Southern Railroad Com- 
pany would be liable for the running over their road, but the 
Georgia Southern Railroad Company would not be liable 
for loss on other roads,” the part of said charge objected 
to being the latter part thereof to-wit: “ But the Georgia 
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Southern Railroad Company would not be liable for loss 
on other roads.” It is shown by the testimony that the 
missing car load of ties was ordered from Pittsburg, Penn- 
sylvania, and with the others ordered, was claimed to have 
been shipped by way of Calera, on the Selma, Rome and 
Dalton road, but how or where this car was lost does not 
appear. Indeed, so far as the record discloses the fact, the 
only evidence that it ever came to Rome, seems to be that 
the plaintiffs paid for the transportation of four car loads 
of ties, one of which proved not to be theirs. There is 
no proof that it reached Calera, or that it was ever on 
either the Selma, Rome and Dalton or the Georgia Southern 
road. The judge, therefore, was certainly not wrong in 
charging the jury that the Georgia Southern would not be 
liable for its loss on other roads. 

3. There was no error in the judge’s charging the jury, 
that the Georgia Southern would not be liable for the 
loss of the car, if the same were on the track, or in the 
yard of the Rome Railroad Company, unless it appeared 
that the Georgia Southern, either by contract, or in some 
other way, had something to do with its being there, but 
if it had nothing to do with it, and the road was run by 
the receiver of the Selma, Rome and Dalton road, then 
the receiver would be liable. 

The principle here given to the jury, as we construe it, 
was, that if the receiver operated the Georgia Southern, 
and also used, by contract or otherwise, a part of the Rome 
Railroad track or yard, and to which contract and use the 
Georgia Southern was nota party, then of course it could 
not be held liable for the negligence of the receiver and 
the Rome Railroad under their separate and independent 
arrangement. 

4. Again it is urged that the judge erred in charging, 
that if jury should find from the evidence that the cars 
were delivered to the consignees, or by their direction to 
anybody else, or if they paid the freight, and by their or- 
ders there was a wrong delivery, then the road would 
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not be liable. The objection to this charge is, that it was 
unauthorized by the evidence, and calculated to mislead 
the jury. 

The testimony of McCaffrey was that he was informed 
that there were five cars received, four of which were his 
and the other Berrys & Co. ; that he ordered two of his to 
Williamson & Co., and two to Berrys & Co. The testi- 
mony of the yard master was, that he delivered the cars 
as he was directed by McCaffrey, and they were unloaded 
by the parties themselves; that no car load was lost after 
arrival, and no delivery only by his directions. Under 
this proof, the charge was not unauthorized, nor was it cal- 
culated to mislead the jury. 

It is set forth in two grounds of the motion fora new trial 
that the jury found contrary to the charge of the court. 
This does not appear where the evidence and charge are 
considered in connection with the verdict; they seem to 
be in perfect harmony. 

5. The last assignment of error is, that the court erred 
in remarking in the hearing of the jury, when it overruled 
the objections of defendant to Williamson’s testimony, 
“T reckon it is best to let it go for what it’s worth; perhaps 
we will understand it after a while.” 

According to our view of the import of this language, 
its reference was more to the relevancy than the weight 
of thetestimony. If tothe relevancy, it would have been 
better that he should have inquired of counsel for what 
purpose it was offered; if to its weight, it should have been 
omitted, although it was addressed to the counsel and not 
to the jury. It is, however, not sufficient to authorize the 
grant of a new trial. 46 Ga., 33; Marion vs. The State, 
68 Ga., 290. 

The whole charge of the judge is not sent up, and though 
in some respects it is not altogether clear and satisfactory 
to us, yet its want of connection may account for that; 
and as we see no manifest error therein, and the losing 
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party, under the facts, does not appear to be entitled toa 
verdict, the judgment of the court below must be affirmed. 


55 Ga., 44. 
Judgment affirmed. 


ADAMS vs. ROBINSON, for use. 


1, An assignee of a negotiable security for value and before due, takes 
it free from the equities between the original parties, of which he 
had no notice. 

(a.) An accepted draft, payable to the order of a specified person, is 
negotiable. 

2. While the ordinary mode of transferring a negotiable instrument, 
payable to order, is for the payee to indorse it, an ass.gnment 
thereof by the payee on a separate paper is good, and passes title 
to the assignee for value, before due, and without notice of any 
equities between the parties, free from them. 

. Such assignees could sue on the paper in their own names, but if 
they saw fit to sue in the name of the payee for their use, it did not 
render them subject to the equities between the payee and maker. 
A draft was made payable at sight on the completion of a railroad 
during the current year to a specified point. It was payable to the 
order of a person named, and was accepted “‘on the terms specified.” 
At the time of its making, the agent receiving it gave a receipt to 
the drawer, in which it was provided that if the amount necessary 
for the railroad should not be made up in twenty days, the draft 
should be void and returned. The road was completed during the 
year. Prior thereto, the draft was assigned by a separate writing, 
for value, to a firm who took without notice of the receipt : 

Held, that the assignees took free from the equities arising out of the 
receipt, and evidence that the necessary amount had not been raised 
in twenty days, was inadmissible against them. 


October ro, 1882. 


Promissory Notes. Negotiable Securities. Before 
Judge Hoop. Clay Superior Court. March Term, 1882. 


Reported in the decision. 


J. H. GUERRY; KENNON & HOOD, for plaintiff in error. 
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R. H. POWELL, by HARRISON & PEEPLES, for de- 
fendant. 


SPEER, Justice. 


Jones & Singleterry brought their suit against D. C. 
Adams, acceptor, on the following draft : 

“ At sight, on completion of railroad to Blakely, during 1881, pay to 
the order of B. H. Robinson, president railroad extension, one hundred 
dollars, value received, and charge the same to account of 

(Signed.) F. E. Grist, Agent.” 

“To D. C. Adams.” 

And which was accepted on the face of said draft, as fol 
lows: 


“ Accepted on the terms specified. 
(Signed.) D. C. ADAMS.” 


At the time of making the draft, it appears that W. A. 
Buchanan, to whom said draft was delivered for the payee, 


Robinson, executed to Grist a receipt, in the following 
words: 


“ Received of F. E. Grist, agent, his sight draft on D. C. Adams, to 
assist the railroad. If the amount necessary is not made up in 20 


days, the draft to be void, and returned. 
(Signed.) W. A. BUCHANAN, 


“Feburary 21st, 1881. for B. H. Robinson, President.” 


On the appeal, the plaintiff, by leave of the court, 
amended his writ by inserting the name of “ B. H. Rob- 
inson, president, who sues for the use,” etc. 

The defendant pleaded that the condition upon which 
the draft was payable, to-wit: “If the amount necessary is 
not made up in twenty days, the draft to be void, and 
returned,” was not complied with, and, therefore, he was 
not liable. 

Under the evidence and charge, the jury found a verdict 
for the plaintiff for the amount of the draft. A motion 
for a new trial was made, which was refused, and defendant 


excepted. 
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It appeared in evidence that the railroad was completed 
Ist of November, 1881; and further, that said draft was, 
on the 25th of March, 1881, by Robinson and others, by 
writing, assigned and transferred to the plaintiffs’ usees, 
Jones & Singleterry, for value, who received it without 
notice of the existence of the receipt executed at the time 
of the making of the draft, and that they were contractors 
on said railroad extension, and received it in part payment 
for their work on said road as such. 

The material question in this case is, whether or not 
the defence here set up was available against these plain- 
tiffs who received this draft from the payee, B. H. Robin- 
son, for value, by an assignment in writing in a sepa- 
rate paper, before due, and without any notice of the receipt 
containing the condition sought to be engrafted on this 
contract. If this draft was not a negotiable paper by its 
terms, then it is conceded that the plaintiffs who received 
it did so “subject to the equities existing between the 
assignor and debtor at the time of the assignment, and 
until notice of the assignment was given to the debtor.” 
Code, §2244. 

“ A bill of exchange,” says Mr. Story, in his work on 
that subject, “is negotiable between all persons except 
the king or government, when it is payable to order, or 
bearer, or some other equivalent words are used, author- 
izing the payee to assign or transfer the same to third par- 
ties; such, for example, as payable to A, or his assigns.” 
Story on Bills of Exch., 3d ed., p.81; Bailey on Bills, ch. 1, 
10, p. 33; Str. rep., 706; 6 Term rep. 123; Chitty on 
Bills, 181. 

It is insisted by plaintiff in error, that as Robinson, the 
payee, did not endorse this bill, and as the same was pay- 
able to his order, it was not negotiable until endorsed ; 
but such we do not understand to be the meaning of nego. 
tiable securities. “If they have operative negotiable 
words in the instrument itself, they are of the class that 
are termed negotiable securities.” 56 Ga., 203. 
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The rule laid down by this court in the case of Cohen 
vs. Prater, 56 Ga., 203, we understand to be the correct 
rule. “The indorsee of a note containing no negotiable 
words, is chargeable with notice of all defects in the con- 
sideration, although he takes it before due, and for value. 
The negotiable paper which is not subject to such a de- 
fence, is a paper which the parties render negotiable 
as a part of their express contract, and not such as want- 
ing negotiable words, the statute alone renders negotiable 
for the purpose of passing the legal title and enabling the 
assignee or indorsee to sue in his own name.” This being, 
then, a negotiable paper by its terms, was it subject to be 
transferred and assigned in a separate writing, so as to 
pass the title ; and if such transfer was made before due, 
and for value, without notice of any defect, was it, when 
thus transferred, subject to all the equities between the 
assignor and debtor, as is here contended for by plaintiff 
in-error? We think not. It is true, the regular and usual 
mode of transfer would have been for the payee to have 
endorsed his name upon the bill, and then transfer could 
have been had by delivery. 

But, under section 2244 of the Code, we think this trans- 
fer or assignment is good, and protects the present holders, 
as innocent purchasers for value, before due, from all pre- 
existing equities. Under the head of assignment of 
choses in action, this section declares: ‘‘ All choses in ac- 
tion, arising upon contract, may be assigned so as to vest 
the title in the assignee, but he takes it (except negotiable 
securities) subject to the equities existing between the 
assignor and debtor,” etc. 

The implication is irresistible that, if the paper thus 
assigned be a negotiable security, the assignment passes 
the title equally with those of the non-negotiable class; 
but the exception in favor of negotiable securities is, that 
their assignment, when thus made, relieves them from all 
pre-existing equities between the assignor and debtor, if 
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made for value, before due, and without notice to the 
assignee of such equities. 

This being, then, a negotiable paper, and assigned in 
writing, the title passed to the assignee, and they, taking 
it as innocent holders for value; take it free from pre- 
existing equities. The distinction between this and 
the case relied on by plaintiff in error in 56 Ga., 203, is 
simply this: The instrument, the subject-matter of that 
suit, was a security with no operative words of negotia- 
bility in its terms, and being such, the assignee took, sub- 
ject to pre-existing defences. With the view we have of 
this case, Robinson was not a necessary party to this suit. 
The assignment made passed the title to Jones & Single- 
terry, and they could maintain the suit. Code, §2244. 
Being under the assignment, and by the proof, innocent 
assignees of this draft for value, before due, and without 
_ notice, they were, under the law, protected against all 
prior equities or defences, such as were sought to be set. 
up; and we see no error in the court excluding the testi- 
mony offered by the defendant below. 

Judgment affirmed. 


ZELLNER, administrator, vs. CLEVELAID ef al. 


Where, in 1858, a guardian loaned money of his wards and took notes 
therefor, payable to himself, guardian, etc., the title to the notes 
vested in him, and he was responsible to his wards for their estate- 
Having sued on the notes, recovered judgment, filed a bill to 
enforce the judgment against certain property, and died during its 
pendency, his legal representative should have been made a party 
in his stead. 

(a.) In many cases, on the death of a suitor, who is a guardian, his 
successor in office will be made a party, as where the suit is insti- 
tuted to recover the ward’s distributive share of an estate or prop- 
erty, the title to whichis in the ward; and on the death of a guar- 
dian pending such a suit, if there be no successor, a court of chan- 
cery may appoint a guardian ad /tem, but in the present case, the 
title to the chose in action was in the guardian, and moreover, the 
wards having become of age, there could be no successor. 
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(4.) Besides, the guardian, having litigated for years, and doubtless laid 
out money in costs and expenses, has an interest in this suit to have 
them refunded. 

October 24, 1882. 


Guardian and Ward. Administrators and Executors. 
Parties. Before Judge CRISP. Crawford Superior Court. 
March Term, 1882. 


Reported in the decision, 


R. P. TRIPPE, for plaintiff in error. 
J. C. RUTHERFORD; HALL & SON, for defendants. 


SPEER, Justice. 


Thomas E. Chambliss, guardian of the minors of Israel 
Chambliss, filed a bill against Wilde C. Cleveland, as exec- 
utor of Washington Cleveland, and as trustee for O. C. 
Cleveland and Orlina Cleveland, alleging that he had 
recovered judgment against the executor aforesaid for 
money loaned by him as said guardian to Washington C. 
Cleveland, for which said Washington gave his notes; 
that said Washington C. had. in his lifetime, when insol- 
vent, with intent to hinder and delay creditors, made two 
several voluntary deeds for certain lands to said Wilde C. 
as trustee for said Oliver C. and Orlina Cleveland, and 
praying the cancellation of said deeds and the sale of the 
lands to satisfy said judgment. Oliver C. became of age, 
and was made a party in his own right. Orlina married 
Lamar, who became her trustee, and was made a party. 
The complainant, Chambliss, died ; Zellner, his administra- 
tor, moved to be made a party complainant. The court 
refused the motion, holding “that the successor in the 
guardianship was the proper person to be made a party ; 
or, if the wards of Chambliss had reached majority, they 
were the proper parties.” 

The bill filed by Chambliss shows that the minors had 
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attained their majority when the motion was made. Error 
is assigned on this refusal of the court to allow Zellner, 
as administrator of Chambliss, to be made a party, and 
that is the only question this record presents for our view. 

The notes sued on by Chambliss were payable to him, 
guardian of the minors of Israel Chambliss, and the judg- 
ment recovered was in his favor as such. To enforce this 
judgment this bill is filed. The first question presented 
is, to whom did these notes belong, who held the legal 
title, and what is the legal effect of the words in the note, 
“guardian of the minors of Israel Chambliss’? We think 
it clear that the legal title to this chose in action was in 
Chambliss. He was the payee and entitled in life to sue 
and recover thereon, and the superadded words, “ guar- 
dian,” etc., were mere descriptio persone, and may 
be treated as surplusage. 51 Ga., 482; 52 Ga., 27. In 
Oglesby vs. Gilmore et al., 5 Ga., 56, this court held that 
a note payable to an administrator as such, is only a des- 
cription of the person, he may sue in his own name, and 
if he sue on it as administrator, that is only descriptio per- 
sone, and may be rejected as surplusage, and that a judg- 
ment recovered by the administrator is a debt due to him 
in his personal character, upon which suit may be brought 
in his own name. 

So, also, it was held in an action of trover brought by 
trustees, in whom the legal title vested, the allegation, 
“that they sue for and in behalf of one of the cestuzs que 
trust,” the words setting forth the uses were merely 
words of surplusage, the trustees being the real parties. 

It is well settled that all actions on contracts must be 
brought in the name of the one in whom the legal interest 
is vested. Code, 3257; 5 Ga., 56;1 Kelly, 83. It may be 
true that the note sued on may have been for money loaned 
as guardian, but it is clear the legal title to the note or cort. 
tract was in Chambliss; as such owner he sued and recov- 
ered, and so the title remained till his death. Upon his 
death the title to his personal estate passed to his repre- 
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sentative, first, to pay debts, etc., and then for distri- 
bution, and as he was, at the time of his death, seeking to 
enforce a judgment which belonged to him individually, 
and his title to which was never questioned, we cannot see 
why his representative may not be allowed to prosecute 
this judgment which he recovered toits final collection or in- 
solvency. Admit the funds in his hands were originally the 
estate of his ward, under the law, then he was authorized 
to loan them at interest, and when he did so, he took the 
contract of loanin his own name; he was entitled to collect 
it, of course eventually being liable to his wards for a like 
amount, but not for the identical money he had received. 
The act of loaning made him, under the law of that day, 
liable for the amount to his ward, unless in said loaning 
he exercised the caution of a prudent man, and that liability 
against his estate, on his decease, has precedence over any 
other debt, though it be in judgment. 1 Kelly, 166. 

A guardian may assign or transfer notes taken by and 
payable to him as guardian, and the purchaser or assignee 
who buys gets,a good title if he buys in good faith. 33 
Ga., 372. In this case cited, the court held: ‘The legal 
title to promissory notes and other evidences of debt, taken 
by a guardian, executor or administrator (for their power, 
duties and trust in this respect are the same), is in such 
guardian, executor or administrator, and he has the right 
to collect or sell the same, passing the legal title to the 
transferee.” 33 Ga., 379. 

When a guardian puts out his ward’s money at interest, 
and has to resort to suits to collect it, it is right to allow 
him reasonable attorney’s fees for the collection. 29 Ga., 
82. 

Under these rulings and principles, we think that Cham- 
bliss had the title to this original chose in action at the 
time of his death, and the same passed on his death to his 
administrator, and that such administrator has a right to 
be made a party and prosecute the suit toa finality for 
the benefit of the estate of his intestate, leaving these wards, 
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sins apenas 
who are sui juris, to their rights against said estate for an 
account, either against it or the securities on the guardian’s 
bond, or both. 

But it is said that, under the 3423 section of the Code, 
where a guardian litigant dies, provision is made for 
the appointment of his successor as a party to such suits 
as he may have pending in his fiduciary character. We 
do not regard this suit as pending in such a character. It 
was a suit for the benefit of the intestate in his life to re- 
cover money due him on a contract made by him and the 
title or interest in which was vested in him by law, and 
that interest and title passed to his administrator. 

We do not mean to say that in many cases, on the de- 
cease of a suitor who is a guardian, his successor in 
office should not be made a party in his stead, where the 
suit isinstituted for the ward,—for instance to recover the 
ward’s distributive share of an estate from an administra- 
tor, or to recover property where the title is in the infant 
ward ; and on the death of a guardian, and if there should 
be no successor appointed, that a court of chancery may 
not appoint a guardian ad /item for a suit already pending 
(2 Kelly, 73); but in a‘suit to enforce the collection of a 
chose in action taken by the guardian, payable to himself, 
for money loaned in managing the ward’s estate, we hold 
that the representative of such guardian, when deceased, is 
a proper party to sucha suit. In this case, the record 
shows the wards have all attained their majority, and there 
can be no successor to the guardian appointed; and further, 
it appears that none of these wards seek to be made parties 
to this suit ; it may be for the reason they do not care to 
sanction and adopt this contract or loan, but prefer to 
look to the estate of their deceased guardian for account 
‘and settlement. Under these circumstances, it would be 
a case of great hardship to deny the estate of this intes- 
tate the right to prosecute this suit, and at the same time 
require his representative to account fully to these wards- 
It was the duty of this complainant to enforce this-con- 
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tract while in life. It might be questionable whether these 
wards could do so, as, under our view, the title to this con- 
tract being in the complainant individually, when in life, 
passed to his representative on his death; and we think 
his estate should be allowed to proceed for this pur- 
pose through its. representative. 

Moreover, the presumption is that this complainant be- 
low has expended money in costs and expenses attending 
this litigation extending over many years, and he has an 
interest in this suit to be repaid these costs and expenses. 
In every view, we think this administrator is entitled to 
be heard, to protect the estate of his intestate. 

Judgment reversed. 


ENGLISH e/¢ al. vs. ENGLISH. 


1. On a bill to recover certain land, with rent therefor, and to cancel 
the deeds held by the defendant, there being aiso a prayer for gen- 
eral relief, and on the trial, it being admitted by both sides that one 
of the defendants had purchased the land from complainant, but 
whether he had fully paid being contested, and evidence being in- 
troduced thereon without objection, after verdict finding for the 
complainant a balance of purchase money, it was too late to urge 
for the first time, as a ground of a motion for new triai, that the 
pleadings did not warrant the verdict. 

.) Equity seeks to do full justice ; and hence, having the parties be- 
fore the court rightfully, it will proceed to give full relief to all parties 
in reference to the subject matter of the suit, provided the court has 
jurisdiction for that purpose. 

. Where a vendee of land in possession thereof under contract of pur- 
chase from his vendor, but with only part of the purchase money 
paid, bought the property to protect himself, at a sheriff's sale un- 
der a 7. fa. against his vendor, he was not thereby relieved from com- 
plying with his contract of purchase, but could set off the amount 
of money so expended by him against the balance of purchase 
money due the vendor. 

. A request to charge, that though full payment by a vendee of 
land to a vendor, may not have been proved, yet, if the vendor 
several times acknowledged full payment, it would be equivalent 
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proof, was properly refused. The weight of evidence is a question 
for the jury. 

. Whether the court will re-open a case and allow further testimony 
after the argument has closed, is a matter of discretion, and his 
refusal so to do, will not work a new trial, unless his discretion has 
been abused ; especially not, where the evidence is merely cumula- 
tive of that which has been introduced. 


November 7, 1882. 


Practice in Superior Court. New Trial. Vendor and 
Purchaser. Title. Before Judge SIMMONS, Bibb Su- 
perior Court. April Term, 1882. 


To the report contained in the decision, it is only neces- 
sary to add, in connection with the third and fourth divi- 
sions thereof, that two grounds of the motion for new trial 
were as follows: 

(3.) Because, while charging the jury, the court turned 
to counsel and asked if he had omitted any point, when 
respondents’ attorney requested him to charge: ‘“ That 
though Andrew J. had not proved to their satisfaction the 
full payment of every dollar, that if they find that Henry 
had several times acknowledged the full payment, that 
that would be equivalent proof,” which he declined to give, 
remarking that “the jury must find according to the evi- 
dence.” 

(4.) Because the court erred in refusing to allow counsel 
for defendant to introduce asa witness J. L. Hardeman, 
counsel offering to introduce the witness after the argument 
had closed, and stating to the court that he could show 
by the witness that the complainant, W. H. English, ad- 
mitted to him that he had not sent Andrew English to 
the sheriff's sale at which the lands in dispute were sold, and 
counsel stating that these facts had only come to their 
knowledge and that of their client after the argument in 
the case had been concluded. 


LYON & GRESHAM; J. RUTHERFORD; R. W. PATTER- 
SON, for plaintiffs in error. 


v 69—41 
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BACON & RUTHERFORD; W. DESSAU, for defendant. 


SPEER, Justice. 


This was a bill filed by the complainant below, in 
in which he alleges that, by purchase, he became the 
owner of the tracts of land therein described, and that 
for the purpose of aiding the respondent, Andrew J. 
English, his cousin, he stocked the same, and t urned 
all over to the respondent to take charge of and superin- 
tend the same, and to farm thereon for complainant ; that 
thereafter, a small fi. fa. in favor of Blount & Hardeman 
was levied on a portion of said land; that complainant 
directed the respondent to buy in said land for him, which 
he promised to do with money to be obtained from the 
factor of complainant; relying upon said promise, com- 
plainant did not attend the sale; and that defendant bid 
off said land for a nominal sum, and took a sheriff's deed 
to his wife, Susan E. English. Further, complainant 
alleges that defendant offered to buy from him the two 
tracts of land at the original prices paid for the same, and 
complainant agreed tosell the same to him ; that deeds to 
said lands were signed by complainant, but complainant 
refused to give possession of said lands until the money 
was paid. Respondent took out a possessory warrant for 
said deeds against complainant, and the same were, hy the 
court, awarded to the possession of the respondent. Com- 
plainant alleges that neither respondent nor his wife ever 
paid a dollar for the land, and that they are in possession 
under the deeds so fraudulently obtained, and have like- 
wise seized, and have possession of, all the personal prop- 
erty on said lands. The prayer of the bill is, for respond- 
ents to account for the rents, etc., and for a decree to sur- 
render the lands to complainant and a delivery of deeds 
for cancellation. There was also a prayer for general relief. 

Andrew J. and his wife jointly answered the bill, 
and claimed that the places were bought originally with 
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the understanding that the farm was to be run by com- 
plainant and respondent together as partners; that in 
1873, the complainant became dissatisfied with the part- 
nership, and proposed to sell the lands and stock thereon, 
to respondent ; that, through the father of complainant, 
who was the agent of the son, defendant bought said lands 
at the price of $4,000.00, with interest till paid, and that 
said payment for said lands, stock, etc., was to be made 
out of the crops, etc., made on said place; that under this 
agreement to sell, defendant went into possession of said 
land, worked the same, raised crops, made improvements 
thereon; that having perfect confidence in each other, the 
sale at first was by parol only; that, during a series of 
years, he raised crops on said lands, paid various sums of 
money for said landsand personalty to complainant, or to 
his father, as agent, took receipts therefor, in part, to the 
amount of $4,385.00, besides other payments made to com- 
plainant in supplies, provisions, wood, etc., amounting to 
$800 or $900; that in May, 1877, the complainant prom- 
ised to make deeds to said lands to respondent, but put 
the same off from time to time; that respondent event- 
ually employed counsel to enforce the making of said 
deeds, and just at this time, the land was levied on as the 
property of complainant; that he attended the sale, and to 
protect himself, purchased the land and took a sheriff's 
deed to the same; got the money to pay for the same 
from Adair & Co., and not from the factor of complainant; 
that complainant, after this, made and delivered him the 
deeds, and after he had done so, within twenty minutes 
thereafter, asked to see them, and having thus got posses- 
sion of them, refused to deliver them back ; that respond- 
ent sued outa possessory warrant and obtained the deeds 
by a judgment of the court, and that at no time did com- 
plainant ever deny the land was paid for. 

On the trial, in which voluminqus evidence was offered, 
both as to the contract of sale, delivery of the deeds, and 
the amount claimed to be due on the sale, the jury re- 
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turned a verdict in favor of the complainant below for the 
sum of thirty-two hundred and fifty dollars, with interest, 
as a balance due complainant, for said land and stock. 
Defendants made a motion for a new trial on various 
grounds as set forth in the record, which was refused, and 
defendants excepted. 

The two main and controlling questions presented by 
the record in this case and relied upon here, were: 

(1.) That the verdict was contrary to law, as not war- 
ranted by the pleadings in the case. 

(2.) Because the court, after charging the jury as follows: 
“Tf, on the other hand, you believe that he, William H., 
made no such request of Andrew (stated in the 8th 
ground), he gave him no such instructions, or if he did 
give him those instructions, Andrew did not promise him 
to get the money and pay off the execution, but that 
Andrew went forward the day of sale and bid in the prop. 
erty dona fide under this f. fa., then I charge you that 
whatever title William H. English had in the land, if An- 
drew bought it dona fide at the sale, he got the title to it, 
whatever title William had.” And again: “If you find 
that to be so, then you would be authorized to find for 
Andrew English, on that theory, whatever the tract of 
land was sold for at that sale, regardless of the other 
matters inthe case.” And again: “ But if he (Andrew) 
made no such premise (as stated in the 8th ground) as 
that, and went and bought it dona fide, then I say he got 
whatever title William had, and it wasa good title as far as 
he was concerned.” The court erred in modifying that 
charge and charging as follows: 

“But I modify that to this effect: If you believe that 
he (Andrew) was under a contract to purchase at that 
time with William English ; that he bought this land from 
William English, and was then on the place at the time 
under contract of purchase with William, then, while 
he may have got the titles to the land at the sheriff’s sale, 
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he was not relieved from paying William English what he 
had agreed to pay him forthe land. You understand that 
if there was a contract between them, although he bid it 
in at the sheriff's sale, his simple bidding it in for one 
hundred dollars did not relieve him from paying William 
English what he had contracted to pay, although he may 
have got the title which William got to the land; he must 
still go forward and comply with his contract, if there was 
a contract, and pay him up the whole of it;” but could 
deduct what he paid at sale from the amount due him. 

1. The bill and answers filed, we think, clearly presented 
two issues for trial before the jury under which evidence 
was submitted: (1st.) Was there a sale and delivery of 
the deeds dona fide under said sale? (2d.) If there was 
such a sale and delivery of deeds, then was the land paid 
for in whole or in part, and if only in part, how much 
remained unpaid ? 

But if it was true, as alieged by defendant, that there 
was a sale upon a price agreed upon, possession given 
thereunder and payments made, then it was, we think, a 
proper and pertinent inquiry for the jury, under the plead- 
ings and evidence in the case, to determine whether any, 
and if so, how much of the purchase money remained 
unpaid, and to decree on the same. 

It is quite evident that the terms of sale were agreed 
upon by the parties according both to the averments of 
the bill as well as the answer of respondents; and also 
that deeds were signed, and after the same were once in 
possession of respondent under legal process, the respond- 
ent below recovered their possession out of complain- 
ant by due process of law. All the necessary parties 
were before the court to settle these questions, both as to 
the sale and payment for these lands and stock, and these 
issues were sustained and controverted by testimony 
offered by both parties without objection; and while it 
may be critically true that the bill seemingly sought alone 
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to recover the land, rents, etc., and the value of the per- 
sonal property, yet there was also a prayer for general 
relief, and when the bill with the answer is considered, 
and this payment of the purchase money was fully made 
an issue by the evidence without objection, it is too late 
after verdict for the losing party to make as a ground of 
a motion for a new trial an objection, “ that the pleadings 
did not cover the whole issue covered by the verdict and 
judgment.” 52 Ga.,15. Equity seeks always to do com- 
plete justice, and hence, having the parties before the 
court rightfully, it will proceed to give full relief to all 
parties in reference to the subject-matter of the suit, pro- 
vided the court has jurisdiction for that purpose. Code, 
$3085. 

2. Was there error in the charge of the court as com- 
plained of inthe ninth ground cf the motion as hereto- 
fore set forth? This charge, excepted to as error and set 
forth in both the second and ninth grounds of the motion, 
is as to the modification the court made of the requests 
to charge asked for by the respondent below. The mod- 
ification made to said requests to charge were in substance 
as follows: “If you find that there was a sale of the 
land by Henry to Andrew J., and Andrew J. had not paid 
him the whole of the purchase money; that his (Andrew 
J.’s) purchase of the land at the sheriff's sale did not relieve 
him from the contract of purchase, and he would still be 
liable for the balance less the amount paid at the sheriff's 
sale, notwithstanding the purchase at sheriff's sale. Re- 
spondent below claimed that his purchase at the sheriff's 
sale of the land, sold as the property of his vendor, gave 
him a good title, and discharged him from further liability 
to his vendor for any unpaid balance of purchase money, 
for the reason that the title of his vendor had been sold, 
and thereby his covenant to convey had failed. We can 
scarcely regard this as an open question vefore this court.” 

In 64 Ga., 309, it was ruled, ‘“‘ Upon a breach of a bond 
to make title to land where the purchaser buys up the 
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outstanding title thereto, the measure of damages is what 
the outstanding title actually costs him, and on a suit by 
the vendor for the purchase money such actual cost can 
only be set off against the note.” 

So, also, in the case of Corbally vs. Hughes, 59 Ga., 
“where a vendor, retaining the legal title, gave to the 
vendee a bond for title and took her notes for the pur- 
chase money of the land, and before the notes fell due 
and the money was paid, a judgment was obtained against 
the vendor and the land levied upon, and the vendor was 
notified thereof, but failed to relieve the land from the 
levy and incumbrance of the judgment, and the property 
was sold, and the vendee, to protect her possession, was 
forced to buy the title of the purchaser at the sheriff's 
sale, and the vendee was insolvent,” it was held “that 
the vendee may set up by equitable plea to suit on the 
notes for the purchase money the amount so paid, and 
that a verdict deducting the amount expended to protect 
the possession was right, and would be upheld.” See 
also 2d Greenleaf, Ev., Sect. 242; 17 Ga., 606; 3d Johns., 
472; 4 Mass., 627. 

3. We see no error in the refusal of the court to charge 
as requested in the 3d ground of the motion. It was not 
for the court to tell the jury what would be equivalent 
proof of payment in full. The weight of evidence was a 
question, under the law, for the jury alone. 

4. The refusal of the court to allow the testimony of 
Mr. Hardeman at the stage of the case in which it was 
offered, rested in the discretion of the court, and unless 
that discretion was abused, we are not inclined to inter- 
fere. Moreover, the evidence was merely cumulative, and 
is not of itself alone a ground for new trial. We are not 
prepared to say there is not evidence sufficient to support 
the verdict, and as the judge below was satisfied with it, 
and we see no material error in the record, the judgment 
below must stand affirmed. 

Judgment affirmed, 
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MURRAY vs. BRIDGES ef al. 


Where a f. fa., issued in 1874 for state and county taxes of that year, 
was levied in March, 1875, and transferred in July of that year, it 
fell under the operation of the act of 1875, which required the re- 
cording of the transfer within thirty days in order that the transferee 
should have the same rights and lien as the state and county. The 
act of 1879 extended the time for recording, but not having com- 
plied with it, it did not relieve the transferee from the loss of his 
lien, resulting from his failure to record the transfer under the act 
of 1875. Therefore, in a contest between the transferee and the 
holder of af. fa., founded on a mortgage made after the issuing of 
the tax f. fa. and before its transfer, the mortgage 7. fa. would 
take precedence. 


November 14, 1882. 


Tax. Executions. Before JOHN J. HUNT, Esq., 
Judge pro hac vice, Spalding Superior Court. February 
Term, 1882. 


Reported in the decision. 
JOHN I. HALL, for plaintiff in error. 


BOYNTON & HAMMOND, for defendants. 


JACKSON, Chief Justice. 


On the hearing of this rule, Murray offered in evidence 
a tax fi. fa. for the state and county. taxes against W. B. 
Cunningham, bearing date December 18, 1874, for the tax 
of 1874. The fi. fa. was levied on the 3rd day of March, 
1875, and was properly transferred to Murray, July 25th 
1875. 

Trammel offered in evidence a mortgage fi. fa. dated 
July 15th, 1875. The money in court was from the sale 
in April, 1880, of land known as the brick-yard property. 
The property was sold under Trammel’s mortgage 7. fa., 
and bought by him. The 7. fa. of Murray was for taxes 
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due on this property, and the levy of the tax fi. fa. was 
pending at the time of sale. The court awarded the 
money to Trammel’s 7. fa. This decision is alleged to be 
error. 

The question made is, which has the superior lien, a tax 
fi. fa. issued in 1874, for taxes that year, and transferred 
after the act of 1875, in reference to the transfer of such 
fi. fas., or a mortgage executed after the date of the 7. fa. 
but prior to the transfer ? 

The answer to it depends on the construction of the 
acts of 1872, 1875 and 1879. 

By the first-act, see Code, 891; acts of 1872, p. 35, the 
transferee is entitled “to the same rights as to enforcing 
the execution and priority of payment as might have 
been exercised or claimed before said transfer.” There- 
fore, by this act, as the state would have had priority of 
payment over the mortgage fi. fa., the transferee had the 
same. No record of the tax execution or transfer was 
necessary, under this act. 

How do the subsequent acts of 1875 and 1879, affect 
this lien in its priority of payment ? 

By the act of 1875, there is a proviso in the following 
words: “ Provided, said transferee shall have said execu- 
tion entered on the execution docket of the superior court 
of the county in which the same was issued, and if the 
person against whom the same was issued, resides in a 
different county, then also in the county of such person’s 
residence, within thirty days from said transfer.” 

This act of 1875 was passed on tne 20th of February, 
1875, and the transfer was not made until July 25th, 1875. 
So that the rights of the transferee in this case, were 
acquired subsequently to the proviso, and subject to it. 
The right of the transferee, being subject to that proviso, 
and not recorded, has no priority of payment over the 
mortgage by operation of the acts 1872 and of 1875, 
construed together. 
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Does the act of 1879 affect it? That act merely extends 
the time to record this execution six months after its pas- 
sage, which was not done; therefore, the priority of pay- 
ment is not restored by this act, as it was not complied 
with at all. It istrue that, unless this is done, the 7. fa. 
loses its lien only “upon property which has been trans- 
ferred dona fide, and for a valuable consideration before 
the record, and without notice of the existence of such exe- 
cution.” But this 7. fa. in the hands of this transferee had 
no lien to louse, by not having been recorded to give it any 
in his hands, by the proviso to the act of 1872, enacted in 
1875. ae) 

The judgment of the court below, therefore, is right in 
awarding the money to the mortgage /. fa. and is affirmed. 

Judgment affirmed. 


GUNN vs. CARTER ef al. 


If a debtor makes a payment to his creditor holding several demands 
against him, and does not, at the time of payment, direct how it shall 
be applied, the creditor may appropriate it to any of the demands; but 
where a creditor, holding several 7. fas. and an open account against 
his ceotor, received a payment from him, and failed for seven years 
to appropriate it to any of the demands, other creditors having in 
the meantime obtained judgment, and a fund arising from the sale 
of the debtor’s property being in court for distribution, the creditor 
will not be allowed to appropriate the payment to the open account 
and take the fund in court by reason of his oldest 7. fa. The law 
will appropriate the amount paid to the oldest 7. fa. held by the 
creditor. 


October 10, 1882. 


Appropriation of Payments. Debtor and Creditor. 
Before J. H. GUERRY, Esq., Judge pro hac vice. Randolph 
Superior Court. May Term, 1882. 


Reported in the decision. 
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A. Hoop, Jr., for plaintiff in error. 
C. B. WooTEN; J. G. PARKS, for defendants. 
SPEER, Justice. 


This was a rule brought by the plaintiff in error against 
the sheriff of Randolph county, for the purpose of distri- 
buting certain money in his hands arising from the sale 
of the property of R. V. Carter. It appears that the 
plaintiff in the motion claimed the money under a certain 
fi. fa. sued out in his favor vs. Carter, and which was oider 
in date than the others contesting. He also held other 
ji. fas. of vounger dates, as transferee, vs. Carter, that he 
had taken up. Monroe & Douglass had certain fi. fas. 
in their favor vs. R. V. Carter, under which the property 
had been sold and the fund brought into court. Monroe 
& Douglass tendered an issue of payment as to the /. fa. 
of Gunn vs. Carter, and by consent it was agreed to sub- 
mit all questions of law and fact to James H. Guerry, Esq,., 
as judge pro hac vice, in place of Judge Hood, disqualified. 
The following are about the facts as given in on the trial: 
Gunn offered in evidencea fi. fa. in his favor vs. defendant 
Carter, dated at November term, 1864, for $219.20 prin- 
cipal, with credit and levies thereon. John T. Clarke 
testified that on an ejectment trial, Gunn, the plaintiff, 
testified: “I received some cotton from Carter. By 
agreement it was ginned at my gin house, with the under- 
standing that it should go on his account of 1875, but 
when ready for market, a number of /. fas., including one 
for taxes, were in the sheriff's hands, and about to seize 
the cotton, when he (Gunn) took them up by paying for 
them in full—in amount more than the value of the cotton. 
There were also some /. fas. in favor of Monroe & Douglass 
vs. Carter, which had been levied on land of Carter. Carter 
was contesting them, and preferred that he (Gunn) should 
get the proceeds of sale, rather than Monroe & Douglass 
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should get them; and so, instead of applying the proceeds 
of the cotton to any particular debt, he desired me to hold 
it subject to be ordered by him to the f. fas. I had taken 
up, and to an older ff. fa. in my favor, provided said other 
fi. fas. were otherwise settled. Upon that understanding, 
Gunn gave Carter, in December, 1875, a receipt for $334.96, 
which amount, the receipt said, was subject to his order, 
to be credited to on the fi. fas. transferred, if the same 
were not otherwise settled. Carter never ordered the 
$334.96 applied. I always recognized his right to do so. 
Am now ready to put the credit on these fi. fas, if he 
says so,” 

Carter was sworn as to the payment of the older 7. fa. 
in favor of Gunn vs. Carter. 

Gunn testified, denying that the 7. fa. in his favor vs. 
Carter had beén paid. He also testified as to receiving the 
cotton of Carter, procuring transfer of the fi. fas. that were 
levied on it, and which he paid for ; had frequently tried to 
get Carter to apply said fund (proceeds of the cotton), but he 
had refused todo so. “I then gave Carter’s account of 1875 
credit by said amount of $334.96, being unable to get him 
to order it applied. Credited the account that day—that 
is, day of trial.” 

After hearing the evidence, the judge presiding deter- 
mined that the elder 7. fa. of Gunn vs. Carter should be 
first credited by the said sum of $334.96, said amount be- 
ing admitted to be in the hands of said Gunn of money 
belonging to R. V. Carter, and it being the oldest 7. fa. 
in court claiming the fund. To this judgment the plaintiff 
in error excepted, and assigns error thereon. 

Up tothe day of the trial below, it appears from the evi- 
dence that this fund of $334.96, raised from the proceeds of 
Carter’s cotton, had remained in the hands of Gunn unap- 
propriated, though he had various /. fas. against Carter un- 
satisfied, as well as an account for supplies. And when 
other property of Carter’s is sold by other creditors, and 
a fund brought into court, he seeks to have this fund ap- 
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plied to his f. fas., still retaining in his hands since 1875 
the $334.96 unapplied until the day of trial. We are 
aware of the rule prescribed by the 2869th section of the 
Code as tothe appropriation of payments. But the question 
is, whether, under the facts of this case, the plaintiff in error 
is in position to exercise this election now at so late a day, 
when he is ina contest with other creditors, whose equitable 
rights have intervened, in the distribution of money now 
claimed by him. He comes in seeking equity in this distri- 
bution, and his duty is to mete it out to others. We 
think the principle enunciated in the case of Calahan vs. 
Bozeman, 21 Ala., 246, in making appropriations of pay- 
ments of money under circumstances somewhat analogous 
to this, eminently equitable, and worthy to be recognized. 
“If a debtor makes a payment to his creditor, holding two 
several demands against him, and does net at the time of 
payment, direct how it sha!l be applied, the creditor has 
the legal right to appropriate it to either demand; but if 
he does not make the application until after suit is brought 
on both demands, neither party would be allowed to direct 
its application, but the law will appropriate it for them 
according to its own notions of justice.” 

We hardly think it equitable for this plaintiff to hold 
this fund in his hand unappropriated for seven years, at 
the same time holding these 7. fas. open and apparently 
in force, with the design of aiding a debtor to defeat and 
delay another creditor, and then, at the last moment, after 
suit is brought, to be allowed to appropriate the funds in 
his hands to an open account prima facie barred by lapse 
of time, and then ask the court to appropriate a fund 
raised by the diligence of other creditors, to the discharge 
of his elder lien. That lien, under the law, should long 
since have been paid off by money in his hands, according 
to its priority. We think the judgment of the court was 
right to appropriate this sum of $334.96 to this oldest 
lien, for in so doing regard was paid to the equities of 
other creditors, and this plaintiff has only been compelled 
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to do what, in equity and good conscience, he should long 
since have done voluntarily. 
Judgment affirmed. 


PERRY, administrator, vs. ROBINSON. 


Where a tenant in common mortgaged his undivided interest in land 
to secure a debt, and subsequently an agreed division was made, 
and his portion set apart to him in severalty, the mortgagee could 
assent to such division, elect to proceed against the portion so set 
apart to the mortgagor, instead of against his undivided interest, 
and with proper allegations could foreclose the mortgage on the 
same. 


October to, 1882. 


Contracts. Actions. Mortgage. Before Judge Hoop. 
Early Superior Court. April Term, 1882. 


Reported in the decision. 

R. H. POWELL, by brief, for plaintiff in error. 

E. C. BOWER, by brief, for defendant. 
CRAWFORD, Justice. 


John W. Cowdry, as an heir at law of W. D. Cowdry, 
was the owner of one-sixth undivided interest in eight 
hundred and fifty acres of land, which he mortgaged to B. 
H. Robinson to secure the payment of a promissory note. 
After the making of the note and mortgage, a division 
took place between the heirs of the said W. D. Cowdry, and 
one hundred and thirty-one acres of the land were drawn 
by the said J. W. Cowdry, set apart to him, and he went 
into possession thereof. 

The promissory note remaining unpaid, Robinson pro- 
ceeded to foreclose his mortgage on the particular land 
sirawn by, and inthe possession of, the mortgagor, making 
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all the necessary allegations in his petition and rule nzsz 
to show the facts herein stated, and also to show that he 
had agreed to the said division, and had elected to ask a 
foreclosure on the divided, instead of the one-sixth undi- 
vided, interest. 

The defendant demurred to the preceeding, upon the 
ground that the plaintiff's mortgage, being on an undivided 
sixth interest in the land, could not be foreclosed on that 
part of it which had been divided and set apart to J. W. 
Cowdry. 

‘The judge overruled the demurrer, and we are asked to 
reverse that decision. The ruling of the judge we hold to 
be the law of the case. The mortgage conveyed to Robin- 
son Cowdry’s one-sixth undivided and unascertained in. 
terest in the land; before the payment of the debt, this 
sixth interest had been fixed and ascertained; the mort- 
gage was only a security for the debt, and left the title in 
the mortgagor. That his undivided interest was under 
mortgage, did not deny him the right of dividing and fixing 
his interest in the land, subject to the rights of the mort- 
gagee under his mortgage, and had he paid off the debt, 
no one could have questioned his rights therein. 

If, then, there was a division, and he accepted it, and the 
mortgagee was also satisfied therewith, we see no reason 
why he might not, with proper pleadings, foreclose his 
mortgage on this particular land. And especially so, as 
our common law proceeding to foreclose is but a substi- 
tute for the proceeding in equity. In this case, all the 
facts are as clearly and distinctly set forth as they would 
have been in equity, and the difference between the peti- 
tion, rules mist and absolute, and a bill in equity filed for 
the same purpose, would consist more in form than sub- 
stance. 

Against the ruling of the court the plaintiff in error cites 
as authority the case of Gunn vs. Wades, 65 Ga.,537. In 
that case, not only was the mortgage on an undivided in- 
terest, but so also was the foreclosure, sale and purchase. 
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Hence the purchaser could only take that which he bought, 
and become a tenant in common with the other owners, 
seised of the land fer my et per tout. This, and no more 
than this, was the full measure of his rights under his pur- 
chase. In this case, whilst it is true that the mortgage 
was upon an undivided interest, this, in substance and law, 
was an equitable proceeding to reach and sell the divided 
interest, in the way of which we see no legal difficulty. 
Judgment affirmed. 


JOHNSON ef al. vs. GILES et al. 


While generally a contract cannot be rescinded for fraud unaccom- 
panied with damages, yet a principal may rescind transactions with 
his agent, or a cestud gue trust transactions with the trustee, produced 
by fraud, without proof of damages. 

(a.) Where titles are obtained by fraud an implied trust is created, and 
upon offering to refund the purchase money with interest, a court 
of equity will compel the acceptance of the indemnity and an exe- 
cution of a deed to the property so fraudulently obtained. 

(4.) On a bill to recover property, the title to which was alleged to 
have been obtained through the fraud of an agent, it was error to 
charge that, although the title may have been obtained by fraud, 
yet if full price was paid therefor, there could be no recovery, and 
that if full price had not been paid, a recovery could be had up to 
such value. 

November 7, 1882. 


Fraud. Equity. Damages. Title. Before Judge 
SIMMONS, Bibb Superior Court. October Adjourned 
Term, 1881, 


Reported in the decision. 
Bacon & RUTHERFORD, for plaintiffs in error. 
W. DESSAU; WHITTLE & WHITTLE, for defendants. 


CRAWFORD, Justice. 
This bill was filed by the plaintiffs in error as the chil- 
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dren of William and Maria Johnson to recover the lands 
specified therein, upon the ground that the defendants 
obtained it by fraud, at a. sheriff's sale which they pro- 
cured to be made by the fraudulent combination of the 
defendants, in purchasing ‘he 7. fa. under the pretence of 
protecting the land from sale for the benefit of the said 
Maria Johnson and these complainants, when, in truth 
and in fact, they were seeking to, and did sell the same, 
that they themselves might become the: owners thereof. 

The bill set forth that the said William Johnson left a 
will, directing that his land be sold, and after the pay. 
ment of his debts, that the balance of the money be 
invested in another place for the use of his wife for life, 
and at her death to go to his children; that in accord- 
ance with the will, the executors sold the land of deceased, 
and invested in another place, taking the titles in their 
names as executors, with a life estate to the said Maria, 
and remainder over to the said children; that this place 
was subsequently sold by a proper order of court, and 
that the said Maria, who was an executrix of the said 
William Johnson, bought the place now in controversy 
and took the titles in her individual name; that for this 
land she paid $1,000.00 in cash, which was received by her 
in payment for the other place, and gave her note for 
$500.00 more, secured by mortgage on the land for the 
unpaid balance. of the purchase money; that by the 
purchase of the fi. fa. issued from this mortgage and the 
fraudulent sale thereunder, the complainants had lost the 
possession of the said land; that their mother having 
died, they filed their bill to recover the land because of 
the fraud which was committed in its sale. 

After offering to pay back the purchase money with 
interest, they prayed that the deeds be canceled, the land 
surrendered, and that the defendants account for the 
rents, issues.and. profits thereof. 

The defendants by their answers denied all allegations 
and charges of fraud and combination. 


v 69—42 
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Upon the trial, under the testimony and charge of the 
court, the jury found for the defendants, and the com- 
plainants moved for a new trial on the several grounds 
-set out in their motion, which being refused they excepted. 

Under the view which we take of the law of this case, 
it becomes our duty to award a new trial upon the ground 
that the judge erred in giving the following charge in sub- 
stance to the jury: That although Giles obtained this 
land by fraud, yet if what he paid for the land at the 
sale, and what he afterwards paid Mrs. Johnson for the 
homestead, was the full value of the land, then the com- 
plainants cannot recover, as it was fraud without damage ; 
but if these amounts were not the full value, then they 
could recover what the land was worth,” 

It will be observed that this was not a bill filed to recover 
the value of the land, or the difference between what was 
paid and its real value; but was a bill to recover the land 
itself, because of the fraud of the defendants in obtaining 
it, and contained that specific prayer, with none other. 

The legal effect of this charge was to instruct the jury, 
that, although this purchase was covered all over with 
fraud by the defendants, yet if Mrs. Johnson had received 
the full value of the land—that is, its market price—then 
that payment to her of the value protected them in their 
fraudulent title, and the complainants could not recover 
unless they could prove actual damage. 

It is true that a contract cannot generally be rescinded 
for fraud unaccompanied with damage; but a principal 
may rescind transactions with his agent, or a cestuz gue 
trust transactions with the trustee without proof of dam- 
age. That acontract cannot generally be rescinded for 
fraud, or damages recovered therefor without proof of 
injury sustained, finds ample authority in many cases de- 
cided by this court, and which may be found in the 2d 
Ga., 66; 5th /b., 472; 7th Jd., 434; 14 Jb, 316; 23 1b., 
354; 25 1b., 247. 
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But as between principals and agents, cestuzs que trust 
and their trustees, a different rule obtains; and wherever 
one is the agent of another, or his acts constitute him a 
trustee, then a suit may be maintained to recover the 
property held by such agent or trustee without proof of 
damage. Hovenden on Fraud, 484; Bigelow on Fraud, 
239, 400. 

In this case, it was claimed that one of the defendants, 
with the knowledge of the other, acted as the agent of 
Mrs. Johnson, which, if supported by the proof, would 
take it out of the rule requiring damage to be proved. 
Section 2316 of the Code declares, that “trusts are im- 
plied, where, from any fraud, one person obtains the title 
to property which rightly should belong to another.” In 
the cases of Adams vs. Fones, 39 Ga., 509; and in Rives vs. 
Lawrence, 41 Jb., 283, it was held that titles obtained by 
fraud created an implied trust, and that upon offering to 
refund the purchase money without interest, a court of 
equity will compel the acceptance of the indemnity, and 
the execution of a deed to the property so fraudulently 
obtained. 

That a cestui que trust may set aside the sale of a trustee 
to himself, without proof of damage, see 39 Ga., 675; 10 
Ves., 381, 385, 386; and 2 Johns. Ch. Rep. 252. 

If the facts alleged by the Lill were supported by the 
proof, as is claimed by the complainants, then the de- 
fendants obtained this land by fraud, and the law created 
an implied trust in them, and they held the same as 
trustees for the complainants. As has been stated, the 
bill tendered the money paid with interest, prayed a re- 
covery of the land itself, and an account of the rents, issues 
and profits; yet the judge, in his charge to the jury, held 
complainants to the proof of damage, although the Jand 
may have been obtained by fraud. Had this been a suit 
for damages, because of the fraud complained of, then we 
should have held as he did, and instructed the jury that 
they could not recover without showing that the defend- 
ants did not pay full value for the land. 
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The question really tried by the jury was not fraud or 
no fraud in the acts and conduct of the defendants, but 
was, whether they had or had not paid the full value of 
the land ; and if they had paid the full. value, then that 
there was fraud and circumvention in obtaining the titles, 
became wholly immaterial under the charge. 

Considering this the main and controlling question under 
the bill, and that the judge erred in his construction of 
the law of the case, we reverse the judgment and send it 
back for a new trial. 

Judgment reversed. 


BREWER & COMPANY vs. LAMAR, RANKIN & LAMAR. 


. A contract in general restraint of trade is void, but if in partial re- 
straint of trade only, it may be supported, provided the restraint is 
reasonable and the contract founded on a consideration. 

. Where Brewer, the proprietor of a medicine known as “Brewer’s 
Lung Restorer,” sold the same with the exclusive right to manufac- 
ture and sell it, surrendered his trade mark to the purchaser, and 
agreed “never to use or permit my name to be used on any prepara- 
tion which could be recommended and sold for the same purposes 
as Brewer’s Lung Restorer is used and sold for,” such contract is 
in partial not general restraint of trade ; and being for a valuable 
consideration, it is not unreasonable. 

(a.) Such contract does not limit the skill of the vendor in compound- 
ing medicines for the cure of throat and jung diseases, but stipulates 
that his name shall not appear with his consent on such medicines. 
The publishing and offering for sale of ‘““Brewer’s Sarsaparilla Syrup, 
professing to be a permanent cure for all diseases of the lungs and 
throat,” is a violation of the contract ; and the vendor being insolv- 
ent, equity will enjoin such action. 


September 26, 1882. 


Contracts. Public Policy. Restraint of Trade. Equity. 
Injunction. Before Judge SIMMONS. Bibb County. At 
Chambers. March 25, 1882. 


Reported in the decision. 
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G. T. & C. L. BARTLETT, for plaintiffs in error. 


SAMUEL H. JEMISON, for defendants. 


SPEER, Justice. 


On the 8th of December, 1880, T. E. Brewer, the plain- 
tiff in error, entered into the following agreement with 
Lamar, Rankin & Lamar, defendants: 


“ AUGUSTA, GA., Dec. 8th, 1880. 


“For and in consideration of two hundred and seventy-five dollars 
($275), paid to me this day, by Lamar, Rankin & Lamar, of Macon. 
Georgia, through George Sibley, Esq., of Augusta, Georgia, I hereby 
surrender my entire interest, right and title to the preparation known 
as ‘ Brewer’s Lunz Restorer,’ and agree never to use or permit my 
name to be used on any preparation which could be recommended and 
sold for the same purposes as Brewer’s Lung Restorer is used and sold 
for ; further agree to keep secret, from balance of the world, the recipe 
of the same. I do further agree to surrender my trade mark to the 
said Lamar, Rankin & Lamar, and recommend that the commissioner 
of patents, or the proper parties, transfer the right to the trade mark to 
Lamar, Rankin & Lamar. 

To sum up the whole thing in a few words, this agreement is in- 
tended to convey unto Lamar, Rankin & Lamar all my right, title and 
interest in Brewer’s Lung Restorer, and to give them the exclusive 
right to claim, sell and manufacture the same, either under the name 
of Brewer’s Lung Restorer, or any other name they wish to give it; 
that I will never, hereafter, state or convey the idea that I still have 
an interest in said medicine. For the faithful performance of this con- 
tract I hereby pledge my honor. 

{Signed} T. E. BREWER.” 


Witness: 
A. H. VONDERLEITH, 
Notary Public, Richmond County. 
P. B. TOBIN. 


To enforce an observance of this agreement, and to 
enjoin the violation of its terms by T. E. Brewer, the com- 
plainants below filed their bill in chancery, before the judge 
of the Macon circuit, against the defendant, Brewer ; and 
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after setting forth said agreement and alleging the insolv- 
ency of the defendant, charged: ‘‘ That said Brewer, 
in violation of his solemn agreement, and covenants, 
and in fraud of their rights, conspiring with persons 
to them unknown, under the name of T. E. Brewer 
& Co., is making and selling a medicine, advertised and 
recommended for the cure of the identical diseases and 
affections for which said Brewer’s Lung Restorer is recom- 
mended, under the name of ‘Brewer's Sarsaparilla Syrup,’ 
as appears by a copy of an advertisement issued by said 
T. E. Brewer & Co., thereunto annexed, all of which is 
contrary to equity and good conscience,” etc. 

The defendant below answered said bill. and among ~ 
other matters, by way of defence and avoidance of said con- 
tract, avers that the same, so far as it agrees that defend- 
ant would not use or invent any preparation that could 
be recommended for the same purpose as the Lung Re- 
storer, etc., is void, and cannot be enforced, because it is 
contrary to public policy that any such contract should 
have been made. 

On the bill and answer and proof submitted, the 
chancellor granted the injunction as prayed for; to which 
order and judgment plaintiff in error excepted. The 
main and only question pressed on the argument be- 
fore this court, and the one we are called upon to deter- 
mine, is whether this contract is in general restraint of 
trade, and therefore void. Great research and investiga. 
tion have been bestowed upon this question by the counsel 
engaged, as is apparent from the arguments and briefs 
submitted on both sides. Numerous authorities, both Eng- 
lish and American, have been produced and relied upon. 
But in construing statutes of our state, or provisions of the 
Code, we invariably find the safer rule to be to follow the 
construction of our own courts, and be guided by the light 
of precedents, if to be had, found in our own reports. A 
contract is declared void, under our Code, when it is “in 
general restraint of trade.” Code, 2750. This is but the 
announcement of a principle long recognized in the com- 
mon law. 
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In the case of Holmes vs. Martin, 10 Ga., 503, this court 
announced, in construing a contract involving this question: 
“A contract in general restraint of trade is void, but if in 
partial restraint of trade only, it may be supported, pro- 
vided the restraint be reasonable and the contract founded 
on a consideration.” 

This distinction between such stipulations as are in gen- 
eral restraint of trade, and such as are in restraint of it 
only, “as to particular-places and persons, or for a limited 
time,” has long been recognized, both in England and 
America ; the latter, if founded on a good and valuable con- 
sideration, are valid ; the former are universally prohibited. 
The reason assigned for this difference is, that all general 
restraints tend to promote monopolies, and tend to dis- 
courage industries, enterprise and fair competition, which 
reason does not apply to partial restraints. This distinc- 
tion between general restraints and partial restraints has 
also been recognized by this court, in the case of Mel/ vs. 
Mooney, 30 Ga., 414; Speer vs. Lambdin, 45 Ga., 319, and 
Goodman vs. Henderson, 58 Ga., 567. 

This question was elaborately discussed, and many 
cases reviewed and cited in the leading case of the Morse 
Twist Drill and Machine Co. vs. Morse, 103 Mass., 72, and 
reported in 4th Am. Rep. 513. In Leather Cloth Co. 
vs. Lorsant, Law Rep., 9 Eq., 345 (a case reviewed), the 
plaintiffs purchased a right of a certain process of manu- 
facture, with an agreement of the vendors that they would 
not directly or indirectly carry on, nor would they to the 
best of their power, allow to be carried on by others in 
any part of Europe, ary company or manufactory having 
such manufacture for its object, or in any way interfere 
with the exclusive enjoyment of the purchasing company 
of the benefits agreed to be purchased. It was held, the 
restraint was reasonable, and not greater—having regard 
to the subject-matter of the contract—than was necessary 
for the protection of the purchasers, and it was enforced 
against the vendors. 
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But are the covenants of this contract in general re- 
straint of trade? The stipulation which it is alleged is 
void for this cause, is in these words: “I agree never to 
use or permit my name to be used on any preparation 
which could be recommended and sold for the same pur- 
pose.” Defendant below had already stipulated and did 
sell all his interest with trade mark, etc., in the “ Lung 
Restorer,” tothe defendants in error. Then in the stip- 
ulation above he agrees further, “ never to use or permit 
his name to be used on any preparation which could be 
recommended and sold for the same purpose.” This stip- 
ulation does not forbid him to manufacture or sell such 
preparation as he may compound, or either, but that he 
will not himself use his name or permit his name to be 
used on any such preparation. The only restraint the 
covenant imposes on him is that his name shall not appear 
by his consent on such preparation. Can this stipula- 
tion be said to be in general restraint of trade, or is it not 
rather a partial restraint, and is it at all unreasonable? 
The absence of his name may limit the sales of any new 
preparation he may compound; the preparation may be 
wanting in the magic word, but for its absence he con- 
tracted, and received aconsideration therefor. He may 
compound and sell a score of other nostrums to cure the 
diseases for which the Lung Restorer is fitted; the only 
inhibition is, he must not put on them the cabalistic word 
‘‘ Brewer,” and thus violate the contract which he has 
entered into. That he has done this, the evidence abun- 
dantly shows, when he published and offered upon the 
market “ Brewer's Sarsaparilla Syrup, professing to be a 
permanent cure for all diseases of the lungs and throat.” 

Judgment affirmed. 
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. The failure to pay costs and give bond, or to file a proper affidavit 
in forma pauperis in lieu thereof, on excepting to the judgment of 
the court below, will not deprive this court of jurisdiction. Where 
such bond is given or affidavit filed, it operates as a supersedeas ; 
in the absence thereof, the opposite party is at liberty to proceed 
to enforce his rights in the court below by execution or otherwise, 
subject to the chances of a reversal. If costs are not paid, execu+ 
tion may be issued therefor. 

(a@.) Where a pauper affidavit is filed which does not conform to the 
Statute, counsel for plaintiff in error is liable for costs taxed in 
this court. 

. While a wife cannot legally assume a debt of her husband, yet 
where she has given a negotiable note for his debt, and it has been 
transferred to a dona fide purchaser for value before due and with- 
out notice, it is valid and binds her. 
December 12, 1882. 


Husband and Wife. Promissory Notes. Contracts. 
Before Judge SNEAD. Burke Superior Court. May 
Term, 1882. 


Reported in the decision. 
H. E. W. PALMER, by brief, for plaintiff in error. 


HARPER & BROTHER, by W. T. DavipsoN, for de- 
fendant. 


SPEER, Justice. 


1. A preliminary motion was made inthis case to dis- 
miss the writ of error, on the ground that the pauper affi- 
davit, filed by the plaintiff in error in the court below to 
entitle her to the writ without paying the costs and giv- 
ing the bond, etc., was not in conformity with the act of 
the general assembly, approved 27th September, 1881, 
(see acts 1880-1, p. 120), regulating the form of the pauper 
oath in carrying cases to the Supreme Court. This act 
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declares: “Such oath shall state that the plaintiff in error 
because of poverty, is unable to pay the costs in said case, 
without stating conjunctively the inability of the plaintiff 
in error to give bond for the eventual condemnation 
money.” The record here shows that the plaintiff filed 
her affidavit, stating “that she is unable, from her poverty, 
to pay the costs and give the security.” It will appear 
that her affidavit is not in comformity with the recent act 
above quoted ; but is this good cause to dismiss the writ of 
error? The statute, it is true, requires the plaintiff in 
error to enter into bond and pay the costs, or else, in lieu 
thereof, file the affidavit. But the failure to do so does 
not deprive this court of jurisdiction to hear the cause. 
This failure to pay costs and give bond, or file an affida- 
vit, simply denies the complaining party a supersedeas to 
the judgment below, and nothing more. The giving of 
bend and security upon carrying up of cases to the 
Supreme Court, is optional, not compulsory. Where no 
bond is given, or affidavit filed, the opposite party is at 
liberty to proceed to enforce his rights in he court below 
by execution or otherwise, subject, of course, to the 
chances of a reversal. 1 Kelly, 1. 

Neither will the writ of error be dismissed because the 
record does not show that the costs in the court below 
have been paid. Ifthe costs are not paid, the defendant 
in error may cause execution toissue, and proceed at once 
to make it in the court below. 6Ga., 587. As the giving 
bond, or payment of costs, was not a condition precedent, 
which the record must show before we could take juris- 
diction of the case, much less would the failure to file a 
pauper affidavit, whether perfect or not, operate to dis- 
miss the writ from this court. Where, however, the pauper 
affidavit is defective, as in this case, the counsel for plaintiff 
in error is liable for the costs here taxed. Motion over- 
ruled. 

2. This was a petition filed by the defendant in error to 
foreclose a mortgage on certain real estate situated in Burke 





SEPTEMBER TERM, 1882. 663 


Perkins vs. Rowland. 





county, which it was alleged the plaintiff in error had exe- 
cuted to secure the payment of a certain note made by 
her. The petition is brought in the name of the plaintiff 
as transferee and bearer of the note and mortgage sought 
to be foreclosed. It is alleged that the note and mortgage 
were made and delivered to one Chesley Toler, who, in 
due course of trade, for value and before due, transferred 
both note and mortgage to petitioner. The note was a 
negotiable paper upon its face. 

To this petition defendant filed her plea of general issue; 
and further, that the note and mortgage were given to C. 
Toler, the payee, as security fora debt of her husband, 
George C. Perkins, and that the same is, therefore, illegal 
and void; that her husband owed said Toler for a mule, 
and this note and mortgage were given by her to se- 
cure said debt of her husband’s. To this plea plaintiff 
below demurred, on the ground that it failed to set forth 
the fact that the plaintiff took the note sued on with no- 
tice of the fact that the same was given as a security for 
the debt of her husband. The court sustained the de- 
murrer and struck the plea, and plaintiff in error excepted. 
The question made by the record is, can a married woman 
set up this defence toa holder of a negotiable security, who 
buys it dona fide for value, without notice and before due? 
While the wife may contract, she cannot bind her separate 
estate by any contract of suretyship, nor by any assump- 
tion of the debts of her husband. But how is she affected 
as to such a contract when it passes into the hands of a 
bona fide holder without notice? What are the rights of 
a bona fide holder of negotiable securities ? For her rights 
of defence must also be construed in reterence to his. A 
bona fide holder of such a paper before due, for value, and 
without ntice, is protected from any defences set up by 
the maker, acceptor, or endorser, except non est factum, 
gambling, or immoral and illegal consideration, or fraud 
in the procurement of the contract. It isnot claimed that 
this is a gambling contract ; it is not claimed that it is an 
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immoral contract, but it is insisted it is an illegal contract. 
But to set up this defence against such a holder, the rule 
is, it must be immoraland illegal. It may be illegal with- 
out being immoral ; but the consideration, to make the 
defence available, must be both immoral and illegal. We 
cannot say, when a wife chooses to assume the debt of her 
husband, she is moved by an immoral consideration. While 
she is doing under the law what she is inhibited from do- 
ing, the Jaw imposes no penalties upon her; on the 
other hand, it only interposes to save her from the folly 
of the act. This court ruled in the case of Meadow vs. 
Bird, 22 Ga., 246, that a note given upon an illegal con- 
sideration, because contrary to public, policy though void- 
able in the hands of the payee, is valid in the hands of a 
bona fide holder for value, before due and without notice. 
So also it was held a negotiable paper, drawn, delivered 
and accepted on Sunday, while void between the parties, 
vet is good if it is falsely dated and comes into the hands 
of on innocent holder. 62 Ga., 757. 

The case of Fohuson Brothers & Co.vs. McConnell et al., 
65 Ga., 130, relied upon by plaintiff in error, was one in 
which the contract was not only illegal, but also immoral, 
because in violation of a penal statute. 

The presumption of law is, that in this case the defend- 
ant in error took this note and mortgage for value before 
due and without notice; 61 Ga., 208; 60 /b., 90; and 
therefore, to meet this presumption, the defendant, in 
setting up her defence that she was not liable because she 
had made this contract contrary to law, must both 
aver and prove that this defendant in error either traded 
for this note after due, or else that he took it with notice 
that the consideration was illegal. 

When a married woman gives her individual note, the 
presumption of lawisthat she gave it on her own contract 
and for value, to charge her separate property; and 
when she makes such a contract apart and independent 
of her husband, and one takes it dona fide- and with- 
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out notice, before due, he stands as to her like all other 
innocent holders. 

In our judgment the court did not err in sustaining the 
demurrer. 

Judgment affirmed. 


DODGE ¢é¢ al. vs. THE PYROLUSITE MANGANESE COM- 
PANY ¢ al. 


. As a general rule, creditors who have not reduced their claims to 
judgment, and who have no lien, title or interest attaching to the 
property of their debtor, have no right to invoke interference there- 
with by injunction and the appointment of a receiver. Even after 
judgment, there must be some special circumstances to authorize 
equitable interference in behalf of a creditor seeking to collect his 
debt. 

(a.) The creditors in this case, being mere general creditors, show 
nothing to take themselves without the rule. 

(4.) A Georgia court has no jurisdiction to dissolve a New York cor- 
poration. While unwise and improper management of the affairs 
of a corporation might furnish. ground for complaint by its stock- 
holders, it does not furnish any reason for equitable interference at 
the instance of general creditors who have not reduced their claims 
to judgment, and who do not allege any fraud or concealment. 

(c.) After the creditors have reduced their claims to judgment, if 
equitable relief should be necessary, it may then be sought. 


Decemb-r 19, 1882. 


Equity. Debtor and Creditor. Injunction and Re- 
ceiver. Corporation, Jurisdiction. Before Judge FAIN. 
Bartow Superior Court. January Adjourned Term, 1882. 


Reported in the decision. 
R. K. HINEs, for plaintiffs in error. . 


AKIN & AKIN; GRAHAM & FOUTE; JOHN L. Hop- 
KINS, for defendants. 
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SPEER, Justice. 


This was a bill filed by the plaintiffs in error against the 
defendants, in Bartow superior court, for relief, injunction 
and the appointment of a receiver, and in which the fol- 
lowing facts are alleged: 

That the Pyrolusite Manganese Company is a New York 
corporation, and under its charter the stockholders are 
not liable for its debts; that the company has all its 
property in Georgia, save its office books. The property 
here was originally valued at $100.000, and the property 
in New York at $300; that it owes debts to the amount 
of $60,000 or $70,000, and that its property is now worth 
about $55,000; that its affairs are wastefully managed, 
and that it has no credit to borrow money; that its 
president and treasurer are at war as to its management, 
each supported by an equal number of trustees and an 
equal amount of stock; that three attachments have been 
levied on its property here, aggregating, principal and in- 
terest, $55,000; that its mules are in the hands of the 
sheriff awaiting an order for sale; that its expenditures 
during 1881 were $67,683.90; receipts from sale and ad- 
vances on ores $16,421.84; that complainants loaned the 
respondent $52,625.89; that the excess of its expendi- 
tures over its receipts one year was over $50,000.00; that 
the officers’ salaries and other debts due were from $10,000 
to $20,000 per annum, all which, it is alleged, clearly show 
the company is insolvent and can never pay its debts. 
It is further alleged that the company was a mining com- 
pany, and for that purpose had acquired 10,000 acres or 
more of mineral lands, besides wagons, mules, machinery, 
etc., at a cost of $120,000, an! mostly paid for from com- 
plainants’ money ; that on an accounting had, the company 
admitted an indebtedness to complainants in the above 
sums, aggregating $52,625.89; that the company has 
purchased and leased over 5,000 acres of land in Bartow 
and adjoining counties; that the sum of from $50,000 to 
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$75,000 has passed through the hands of E. H. Wood- 
ward, one of the defendants, during 1879, 1880, 1881, for 
which he has made no satisfactory showing; that under 
the act of 1847, no corporation created by the laws of 
another state can own over 5,000 acres of land in Georgia, 
except they become incorporated by the laws of this 
state, and this casts a cloud upon the title upon the lands 
held by the company, which a court of equity alone can 
relieve by decreeing that the defendants hold these lands 
as trustees to pay the debts of said company, and a de- 
cree is sought to sell said lands, and that a good title be 
made to the purchasers at said sale. It is further alleged, 
that the defendants, Woodward and C. C. Dodge, bound 
themselves to convey to said company all the lands owned 
by them in’said counties of Bartow, Floyd, Cherokee and 
Polk (in which the other lands of the company lie), the 
titles of which were taken in their own name, and likewise 
agreed not to buy or hold mineral lands individually in 
said territory; but it is averred that Woodward now holds, 
in his individual name, lands which had been paid for by the 
company, and which are subject to the debts of the com. 
pany. It is further alleged, that under this state of facts 
as to the management and conduct of the company, and 
its pecuniary condition in the state of New York, where 
it was created, the courts there would be authorized to 
dissolve the corporation and appoint a receiver. 

_ The company, Woodward and C. C. Dodge, being non- 
residents, the complainants, on the 4th of March, 1882, 
took out attachments returnable to the July term, 1882, 
of Bartow superior court, and each have been levied by 
the sheriff of said county upon the mules, wagons, etc., 
and all the lands of said company which complainants 
can point out: that the lands lie in Bartow, Cherokee, 
Polk and Floyd counties; that under the proceedings, all 
of said lands will have to be levied on in each county re- 
spectively, and each sheriff, after judgment, will have to 
make a separate sale of said lands that lie in his county,— 
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whereas said lands are chiefly valuable for their metallic 
ores, in sufficient quantities to employ capital and labor 
in large amounts in furnishing markets, supplying orders, 
etc., and for these causes the separate sale of said lands 
by the sheriffs would defeat the ends and purposes for 
which said lands were bought, and thus the interest of the 
company and creditors would be sacrificed by said sales 
in detail, and said lands should be sold altogether; that 
W. P. Ward has levied an attachment to the amount of 
$500.00 on certain personal property of the company, and 
they are afraid all the creditors of said company will pro- 
ceed to levy attachments upon said property, and thereby 
confusion, costs and expenses will be incurred, and a 
great part of said property will be lost, unless the chan- 
cellor interposes by injunction and a decree of sale is had 
as prayed for. 

It is alleged that the affairs of the company should be 
placed in the hands of some proper person as receiver to 
take care of them,—to sell the personal property and man 
age the balance properly. The defendants are sought to be 
enjoined from interfering with said property or creating 
any debts or liens on same; that complainants may have 
a decree for amount due each respectively, and other cred- 
itors may be allowed to join in this litigation, and all the 
property, both real and personal, be sold and the proceeds 
brought into court for distribution. The prayer is for all 
creditors to be made parties, that the sheriffs of the counties 
named be enjoined from making further levies on said 
property, receiver be appointed to take charge, that 
all the real property be sold at one time and place in 
Bartow county, and that the present officers be enjoined 
from selling, hypothecating or interfering with the prop- 
erty of the company. 

All discovery is expressly waived in complainants’ bill 
from each and all of the defendants. 

To this bill respondents demurred upon the ground: 

(1.) There is no equity in the bill. 
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(2.) Complainants are not judgment creditors. 

(3.) The insolvency of the defendants or either of 
them is not alleged. 

(4.) A demand for payment is not alleged. 

(5.) Complainants have an adequate and complete rem- 
edy at common law. 

(6.) Complainants show no sufficient cause for repudia- 
ting the agreement of 28th June, 1881. 

The demurrer was sustained, bill dismissed, and com- 
plainants excepted. 

It will appear from the foregoing synopsis of the com- 
plainants’ bill that they are creditors under simple con- 
tracts, of this corporation; that they assert or claim no 
title, interest in, or lien upon the property of this corpo- 
ration, save and except their attachment liens, which are 
mere mesne process; and yet with their suits at law 
levied and pending, they ask a court of chancery to inter- 
fere, take charge of this large property of the company, 
oust its officers of its management, control and direction, 
place the same in the hands of areceiver to be sold, to 
await the decree upon their claims, when established by 
judgment or decree, and that of the other creditors. The 
decisions of this court upon. this subject have been uni- 
form and in harmony with each other so far as our inv- 
tigation has gone. 

Creditors, without lien or title or some interest therein, 
and who have not reduced their claims to judgment, have, 
as a general rule, no right to invoke interference by 
an injunction and appointment of a receiver. This rule 
has been several times recognized and acted upon by this 
court. 42 Ga., 134; 56 Ga., 145; 65 Ga., 559. 

And even where a creditor has a general judgment, and 
has levied it, and a claim has been interposed under a 
pauper affidavit for the purpose of delay, and by rea. 
son of the depreciation of the property there is danger of 
losing the debt, but he shows no special lien, interference 
by a court of equity was disallowed. 65 Ga., 559. 

v 69—43 
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There must be some special circumstances to authorize 
equitable interference in behalf of a creditor seeking to 
collect his debt, though it be in judgment, but in such cases 
they are maintainable upon their own peculiar facts. 

Under this general rule, as these complainants show by 
averment or otherwise neither judgment, nor special lien, 
nor title, nor interest in the property, they must fall under 
this general rule, unless the special facts of the case made 
by the bill, relieve them from its operation. We have 
looked through with great care and labor this voluminous 
record, and we cannot find any special facts set forth in 
complainants’ bill that will relieve it from the operation of 
the general rule so frequently recognized by this court. 
Here is a foreign corporation doing business in Georgia, 
where it has alarge and valuable property. It certainly 
cannot be claimed that a court in Georgia has jurisdiction 
to dissolve this corporation. It is true, as has been alleged, 
it may be gravely embarrassed with debt. Still its prop- 
erty is accessible here, open and fixed, and no discovery 
is sought at the hands of any of these defendants to un- 
cover any that may be fraudulently held, and in the ab- 
sence of any special charge of fraud and concealment, why 
should the business of this corporation be arrested, its 
chosen officers displaced, its property taken from their cus- 
tody, upon the complaint of creditors who have never 
yet obtained a judgment upon their debts, and who, so far 
as we know, may never establish such claims. 

It must be remembered that this is a bill filed alone in 
behalf of these creditors, and not as stockholders, and there- 
fore much of their complaint would and might be properly 
addressed to acourt which had jurisdiction to dissolve this 
corporation, but no such right is insisted on here. These 
are simple contract creditors without judgment, lien, title 
or interest in the property of the corporation, beyond what 
belongs to every creditor. If there should be any fraud- 
ulent alienation or concealment of property liable to debts, 
or the creation of any fraudulent liens upon its property, 
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then the statute affords prompt and speedy remedy by 
attachment ; but because the debtor, in the opinion of com- 
plainants, is not managing its property as wisely and suc- 
cessfully as it might be done, we do not see how this gives a 
right to ask the interference of acourt of chancery. These 
creditors are already proceeding by attachment; they have 
levied and fixed their attachment liens, and until they get 
their judgments, at least, we deem their application to 
chancery, to take charge of and direct the sale of this large 
mining interest for the best interest of all parties con- 
cerned, at least to be premature. In the future progress 
of the case after judgments had, if in the then proposed 
sale of the property and the distribution of the fund they 
will then need the aid of a court of chancery, under the 
peculiar circumstances that may then exist, its door will 
be opened to their complaint. 

But to do this in advance of any lien upon, or title, or 
interest in said property, as appears from this record, we 
cannot say the court erred in refusing their applications 
and sustaining the demurrer. Nor can we see how its 
refusal can be of any serious damage to complainants. The 
sale of the personalty can be speedily had, under the law; 
the realty is fixed and immovable; while on the other hand, 
an interference now, as sought, would necessarily hasten 
the ruin and insolvency of a corporation which, though 
embarrassed, may yet recover and proceed to discharge 
honestly its corporate duties. 

Judgment affirmed. 


WATKINS ef al. vs. LAWTON et al. 


1. A judgment is conclusive as to all matters put in issue, or which, 
under the rules of law, might have been put in issue, in a former suit 
between the same parties concerning the same subject-matter in 
a court of competent jurisdiction. 

. Where a decree in equity has been brought to the Supreme Court 
and the judgment below has been affirmed, a bill of review will no 
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lie to reverse such judgment for errors apparent on the face of the 
record, 

3. Where one, for himself and as next of kin of certain minors, and to 
protect their interests, filed a billin equity, to which a cross-bill was 
filed, the entire matter litigated and a decree rendered, in the ab- 
sence of all allegation or proof of fraud, the minors would be bound 
thereby, and persons acquiring rights therewnder would be pro- 
tected, though no formal order appears appointing the complainant 
as guardian ad /item for the minors. 

(a.) Especially is this the case where the money borrowed, for which a 
decree was had against the trust estate of which the minors were ben- 
benciaries, was used to pay taxes on the trust property and for the 
benefit of the trust estate. 


November 7, 1882. 


Judgments. Minors. Practice in Superior Court. 
Equity. Before Judge SIMMONS. Bibb County. At 
Chambers. June 9g, 1882. 


Reported in the decision. 


H. F. STROHECKER ; BACON & RUTIIERFORD, for plain- 
tiffs in error. 


W. Dessiu ; T. WILLINGHAM; J. L. LAWTON, for de- 
fendants. 


SPEER, Justice. 


R. F. Lawton, as transferee of G. M. Taylor, caused a 
certain 7. fa., which Taylor had issued in his favor against 
Charles T, Holmes, trustee, to be levied upon certain real 
estate in the city of Macon, said property being held by 
Holmes as trustee for Mrs. E. A. Watkins and G. A. 
Holmes, wife of Charles T. Holmes, and her minor chil- 
dren; whereupon Mrs. Watkins, in her own right, and J. 
A. Edwards, as next friend of G. A. Holmes, and her minor 
children, filed their bill to enjoin said f. fa., alleging that 
said property was held by said Holmes in trust for said 
E. A. Watkins and G. A. Holmes for and during their 
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lives, and remainder in fee to the children of said G. A. 
Holmes; that Holmes had applied in vacation, at cham- 
bers, to the judge of the superior court for an order au- 
thorizing him, as trustee, to mortgage and encumber said 
trust estate to secure a note given to said G. M. Taylor; 
that the order was granted as prayed for, and said trustee 
made and delivered to said Taylor a warranty deed to 
said property to secure said note, the same being fora 
loan of twelve hundred and fifty dollars, and took from 
said Taylor a bond for titles. When said loan became 
due, the trustee applied for and obtained a second order 
in vacation authorizing said trustee to execute deeds or 
mortgages to a certain building and loan association to 
secure a loan for the payment of the first loan; where- 
upon the trustee executed and delivered to Taylor a new 
note, and to secure the same made a deed under the act 
of 1871, with power of sale,—the former bond and deed 
being cancelled ; Taylor had caused execution to be issued 
against Holmes, as trustee, and had made a quit-claim 
deed to Holmes, as trustee, to said property, and that the 
fi. fa. now controlled by Lawton was the same /. fa. 
issued in favor of Taylor. It was further alleged that the 
order passed by the chancellor in vacation was illegal and 
void, authorizing the execution of said mortgage; that 
the notes, mortgage, etc., executed under the same were 
illegal and void, and no charge or lien on said real estate 
held by the trustee; and it was prayed that said 7. fa. 
might be enjoined. 

In answer to said bill, the respondent filed a plea in bar 
setting up and exhibiting thereto the record of a certain 
equity cause between J. M. Boardman in his own right 
and as next friend of the said minor children, G. A. Wat- 
kins, Charles T. Holmes and his wife, G. A. Holmes, alleg- 
ing, among other things, that the debt in judgment was 
due by Holmes in his individual character, and the money 
borrowed was used by Holmes ir his private business with 
the knowledge of Taylor, and not for the trust estate, and 
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said trust property was not liable for said debt. Ina 
cross-bill filed by Taylor, by way of answer to the bill of 
Boardman, he made Boardman a party, also C. T. Holmes, 
E. A. Watkins and G. A. Watkins; also praying a guar- 
dian ad litem to be appointed for the children, to repre- 
sent them under said cross bill, and prayed a decree that 
the lot be sold by the sheriff and his debt paid. No ser- 
vice of said cross bill was made on said minors, and no 
guardian ad litem was appointed, but a decree for the 
amount of the execution was had thereon in conformity 
with the prayer. On the filing of said plea and answer 
setting up these facts, complainants amended their orig- 
inal bill, seeking to rescind the decree rendered in the 
case of Boardman vs. Taylor, alleging said decree was 
void, because it did not decide the issues made in the bill, 
and because it was founded upon an incumbrance of a 
trust estate authorized by the chancellor sitting at cham- 
bers, and that the minors were no parties to said cross- 
bill, not being served, and prayed the decree might be 
opened, reviewed and set aside. 

The application for an injunction was refused, and f. 
fa. was ordered to proceed, but the sale to be reported to 
the chancellor for affirmance before deed was executed. 
To this judgment complainants excepted. 

From an inspection of the record as set forth in the 
plea and answer filed to complainants’ bill, it is manifest 
the questions here sought to be adjudicated have been 
concluded and settled by the decree here sought to be 
reviewed. And the rule is too well established that an 
adjudication of the same subject-matter in issue in a for 
mer suit between the same parties by a court of compe- 
tent jurisdiction should be an end of the litigation, See 
Code of 1882, section 2899; 21 Ga., 585; 60 Ga., 244. 

And while it may be true that the validity of these 
incumbrances on the trust property upon the grounds 
now taken in complainants’ bill, may not have been made 
and adjudicated in the decree sought to be reviewed, 
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yet the rule is that judgments are conclusive as to all 
matters put in issue, or which, under the rules of law, 
might have been put in issue. 62 Ga., 544-5; 52 /b., 
2 /b., 329; Story’s Equity Pleading, section 404; Free- 
man on Judgments, 248-9. 

Moreover, the decree here sought to be reviewed was 
by writ of error brought to this court and affirmed, and 
it has been determined that “ where a decree in equity 
has been before the Supreme Court of Georgia on a writ 
of error, and the judgment of the court below affirmed, a 
bill of review will not lie to reverse such a judgment or 
decree, for error apparent upon the face thereof.” 4 Ga., 
558, 570, 571. 

But it is insisted that, though Boardman filed the orig- 
inal bill in his own behalf and as the next friend of these 
minors, for the purpose of enjoining this 7. fa. when con- 
trolled by Taylor, yet, in the answer filed by Taylor in 
the nature of a cross-bill, and upon which the decree 
sought to be reviewed was rendered, the same was not 
binding or conclusive upon the minors nor the complain- 
ants in this bill, because they were never made parties to 
said cross-bill, nor were they represented by any guardian 
ad litem on the trial of the same, though such was the 
prayer of said cross bill. 

The bill was filed by Boardman as next friend of these 
minors, and with an intent to protect their interest; and in 
the absence of any fraud or bad faith, persons acting under 
it or acquiring rights under it, will be protected, especially 
when it appears, as in this case, from the verdict of the 
jury, that the money borrowed was used for paying taxes 
on the trust property and for the benefit of the trust estate. 
To say that this decree was void because no formal order 
was taken appointing Boardman as guardian ad /item, not- 
withstanding the whole proceeding was in good faith, 
would be to pass a very harsh and technical judgment. 
Boardman, as their next friend, commenced this litigation, 
and in the absence of fraud, either alleged or proved, it 
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will be presumed he did his duty in protecting the inter- 
est of these minors in the trial and decree then had. 


Judgment affirmed. 


HOLLEMAN vs. HOLLEMAN. 


Temporary alimony pending an action for permanent alimony, does 
not cease with the verdict and judgment in the superior court, 
where the case is brought to the Supreme Court, but continues 
(within the discretion of the court) until the termination of the liti- 
gation in all the courts. 

(a.) When the permanent alimony is realized, the equities between the 
litigants in respect to setting off the temporary alimony pending 
the litigation against permanent alimony for the same time, can be 
adjusted, and these may vary according to the nature of the perma- 
nent provision and the circumstances of each case. 


October 24, 1882. 


Alimony. Husband and Wife. Before Judge Sim- 


MONS. Houston Superior Court. April Term, 1882. 


Mrs. Holleman filed a bill against het husband for per- 
manent alimony, and pending the case, filed her petition 
for temporary alimony. This was granted July 4, 1879, 
and the defendant was ordered to pay to the complainant 
twenty dollars per month. On April 22, 1880, the main 
case was tried, and resulted in a verdict and judgment vest- 
ing in the wife one-half of the property of the husband 
described therein. To this judgment the defendant ex- 
cepted, and carried the case to the Supreme Court, where 
the judgment was affirmed. After the trial and verdict 
finding permanent alimony, the defendant failed to pay 
temporary alimony. Onthe return of the remittitur from 
the Supreme Court, it was entered; and complainant 
moved for an attachment to compel the defendant to pay 
the installments of temporary alimony falling due from 
the date of the verdict to the entering of the remettitur. 
On the hearing, the court ordered this to be done, and 


defendant excepted. 
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DUNCAN & MILLER, for plaintiff in error. 


DAVIS & RILEY; HALL & GILES, for defendant. 


JACKSON, Chief Justice. 


The sole point for review made in this record is, whether 
temporary alimony, pending an action for permanent 
alimony, ceases with the verdict and judgment in the su- 
perior court, or continues until the termination of the 
litigation in this court by an affirmance of the judgment 
below. 

By section 1737 of our Code, temporary alimony may be 
granted in applications for permanent.alimony as well 
as suits for divorce, pending the cause. The cause is pend- 
ing just as long as it is litigated, whether in the superior 
court or in this court, and the language of the statute 
settles the point. 

If we go outside of the words of the act and look to its 
reason and spirit, the same conclusion is reached. The 
wife needs money to litigate in this court as well as in the 
superior court. She needs food and raiment as much pend- 
ing the litigation here as there; and the reason on which the 
law bases her temporary alimony is the need she has of 
these necessaries, as well that she may live as that she 
may litigate. 

It may be that she cannot retain both permanent and 
temporary alimony, because the latter, when realized, dis- 
penses with the former; but until she realizes the perma- 
nent provision, she must have the temporary supplies. 

That apparent conflict is easily harmonized when she 
does get the permanent provision ; for then that, before it 
is paid over, may be reduced possibly by the other, or the 
temporary supplies be set off against the permanent pro- 
vision, if both are furnished for the same period. The 
words of the Code, as well as the reason and spirit of the 
law of temporary alimony, settle the point made here be- 
yond all doubt, however, and that is all we need now de- 
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cide. It is enoughto rule that the temporary alimony 
of the wife continues until final litigation in all the courts, 
within the discretion of the court ; and when the perma- 
nent alimony is realized, then the equities between the 
litigants in respect to setting off one against the other 
for the same time, can be adjusted, and these may vary 
according to the nature of the permanent provision, 
whether in money or property, and under all the circum- 
stances of each case. 
Judgment affirmed. 


LONG ef ux. vs. BULLARD. 


[In this case Jackson, Chief Justice, being disqualified, Judge Tompxins, of the East- 
ern Circuit, presided in his stead.] 


1. A bill in equity was filed to subject certain homestead property to a 
lien against it, created by the advance of money in 1872, to pay off 
a mortgage lien held against it before the constitution of 1868. A 
verdict and decree were rendered for the complainants, ani the 
defendants filed a motion for new trial on numerous grounds, and 
a new trial was granted on one of the grounds. The complainant 
excepted, and brought the case up on bill of exceptions, and this 
court affirmed the judgment on the motion for new trial, unless the 
complainant would write off a certain specified sum from the ver- 
dict. This was done in conformity with the direction of this court, 
and, upon the verdict so amended, a new decree was entered up 
substantially like the first one, except as to the amount written off, 
To this last decree the defendant assigned error, and filed a bill of 
exceptions : 

Held, that the granting of the new trial, upon one of the various 
grounds, was, in legal effect, a denial of the motion on all the other 
grounds, and such a judgment as from which the defendants might 
have taken a bill of exceptions directly to this court, and had all 
the law points settled.* 

. That the affirming of the judgment below by this court upon the 
terms therein stated, was likewise a decision against the defendants 
upon all the points involved in the motion for new trial, except the 
one held in their favor by the court below. 

3. The same questions in the same case between the same parties, as 

* Compare Singleton vs. S. W. R, R, (Feb. Term, 1883,) and 46 Ga., 303; 48 7b., 187; 

54 16., 174.—(Rep.) 
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are now made upon the exceptions tothe last decree, having been 
passed upon when this case was up before, this court will not again 
investigate or rule upon them. 


October 31, 1882. 


Judgments. Practice in Superior Court. Practice in 
Supreme Court. Before Judge SIMMONS. Bibb Superior 
Court. April Term, 1882. 


Reported in the decision. 


Lyon & GRESHAM; S. H. JEMISON, for plaintiffs in 
error. 


LANIER & ANDERSON, for defendants. 


TOMPKINS, Judge. 


On the 14th day of April, 1868, Francis M. Long exe- 
cuted a mortgage to the Ocmulgee Building and Loan 


Association, of Macon, Georgia, upon certain lots of land 
in that city, as a security for the payment of a sum of 
money due by Long to the association. In 1872, this 
mortgage had been foreclosed and fierz factas issued. In 
December, 1869, a homestead was set apart, at the instance 
of the wife of Long, upon the land so mortgaged to the 
Loan Association. On the 11th of November, 1872, Long 
and wife, by approval of the ordinary of Bibb county, 
made a deed to Daniel Bullard, to secure the loan of about 
$1,000.00. Of this sum, by agreement between the parties, 
$700.00 went to pay the mortgage debt of the loan asso- 
ciation. Long and wife remained in possession of the 
homestead land. 

On the 29th of May, 1873, Long was adjudicated a vol- 
untary bankrupt, and on the 15th of April, 1874, he 
received his final discharge from the United States Dis- 
trict Court. Bullard’s debt (which he did not prove in 
bankruptcy), as well as the land, were embraced in the 
schedule filed by Long in the bankrupt court, and the 
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land duly set apart to Long as a homestead by the 
assignee. 

Long and wife failed to pay the debt due Bullard for 
the money loaned them, part of which was used for lifting 
the lien of the loan association from the homestead ; and 
on the gth of February, 1877, Bullard filed his bill against 
them to subject the land to the payment of the whole 
debt. At the trial in January, 1881, the jury found aver- 
dict for $1,000.40 principal, $820.03 for interest at 10 per 
cent., $200.00 for attorney’s fees, as provided by the deed 
from Long and wife to Bullard, and costs; and further 
found, that the land be sold to pay these amounts. Upon 
motion of Long and wife for a new trial, upon seventeen 
grounds, the court below granted the motion upon 
the sole ground that “the money not paid the build- 
ing and loan association and the attorneys, should 
not, by a judgment of foreclosure, be enforced as against 
the homestead of Mrs. Long.” To this judgment a bill 
of exceptions was taken by Bullard, and at the hearing in 
this court, the granting of the new trial was affirmed, unless 
Bullard would write off from the verdict three hundred 
dollars. A judgment and decree were entered up in con- 
formity with this decision, and that sum, with interest upon 
it at 10 per cent. per annum, was written off from the 
verdict. No opinion zm extenso has yet been furnished 
the reporter, but the head notes are as follows: 

“1, A deed made as part of a usurious contract, though 
void as title, may yet in equity be treated as a mortgage, 
and the lien enforced, for amount legally due, no question 
as to registry, or any intervening equity, being involved. 

“2, Where money was loaned ostensibly for the purpose 
of removing an incumbrance on a homestead, and the 
question was, whether the lender had notice that a part of 
the loan was diverted to another and different purpose, and 
on the trial the only evidence tothe point was, the borrower 
testified that he told the lender what he wanted with the 
money, and how much, and that the lender replied he did 
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not care for that, ‘all he wanted was his papers fixed like 
he wanted them’; and the lender testified that the money 
was to pay the incumbrance, and ‘other part of it for 
something else’; such lender is charged with notice, and 
cannot enforce against the homestead so much of the loan 
as was thus diverted. And a verdict finding the contrary 
was properly set aside on motion. 

Judgment affirmed on terms.” 

Thus, when this case was before heard by this court, it 
was in effect held: 

First. That the deed to Bullard by Long and wife, was 
a good equitable mortgage, and could be foreclosed as 
such. 

Second. That the bankruptcy of Long released him from 
the debt due to Bullard, except for so much of it as went 
to cancel the incumbrance held against the homestead. 

Third. That the setting apart the land to Long asa 
homestead by the bankrupt court did not relieve it from 
the lien to which it was subject by the state laws. 

Fourth. That neither Long nor his wife were due any- 
thing to Bullard by general judgment, Long having been 
discharged in bankruptcy, and his wife having had no right 
to become a surety. 

Fifth. That the true amount due by Long and wife to 
Bullard, and which wasa lien upon the land, was the seven 
hundred dollars advanced to pay off the mortgage 7. fa. 
of the loan association, with interest upon that amount at 
10 per cent., two hundred dollars attorney’s fees and costs. 
The attorney's fees and the 10 per cent. were provided for 
by the deed from Long and wife to Bullard, of 11th No- 
vember, 1872, and approved by the ordinary, and appear 
to have been considered by the courtas a valid lien against 
the homestead, because they were necessary expenses con- 
tingent upon and incident to the obtaining of the money 
from Bullard to pay off the 7. fa. held by the loan asso- 
ciation. 

This judgment having been duly certified to the supe- 
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rior court, a decree was taken in conformity therewith by 
Bullard on 27th of April, 1882, fixing the amount to be 
recovered out of the homestead land. To this decree 
Long and wife excepted upon five grounds. These ex- 
ceptions being filed, the court, on the same day, granted 
another and supplemental decree of substantially the same 
import. To this last decree counsel for Long and wife 
also assigned error upon five other grounds, substantially 
as follows: 

(1.) Because the decree charges the land with the pay- 
ment of two hundred dollars attorney’s fees. 

(2.) To so much of the decree as charges the land with 
IO per cent. per annum as interest upon the seven hun- 
dred dollars principal. 

(3.) To so much of the decree as directs that the excess 
of the proceeds of the sale of said property, if any, shall 
be paid over by the sheriff to Long and wife for another 
homestead. | 

(4.) F. M. Long for himself excepted toso much of the 
decree as directs that the amount found due shall be made 
by sale of the land set apart to him as a homestead by the 
United States Bankrupt Court. 

(5.) And to so much of the decree as charges the prop_ 
erty of Long in violation of §5119 of the Revised Statutes of 
the United States, the property having been set apart to 
him as homestead under the laws of the U. S. as adminis. 
tered in the court of bankruptcy. 

[t is to be bornein mind that the case came before this 
court at first upon exceptions by Bullard to the grant of 
the new trial asked for by Long and wife, upon the ver- 
dict of the jury and decree of court made thereupon on 
ist of February, 1881. This decree gave to Bullard sub- 
stantially the same relief as does the decree of 27th of 
April, 1882, except as to the three hundred dollars ordered 
written off from the judgment by this court. The motion 
for new trial made by Long and wife embraced seventeen 
grounds, and among them were grounds which distinctly 
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brought in issue the legal question involved in the excep- 
tions now before this court, of Long and wife to the decrees 
of 27th of April, 1882. Every vital point now sought to 
have passed upon by this court by Long and wife, was 
made in the motion for new trial. The court below, as 
has been noticed, granted the new trial upon one ground 
only. Such judgment of the court below was, in legal con- 
templation, an overruling of the motion on all the other 
groundstaken. Price etal. vs. Lathrop et al., 66 Ga., 545. 
And, the case being brought to this court by Bullard, the 
plaintiff below, the defendants, Long and wife, could have 
tendered and had certified another bill of exceptions to 
the ruling against them: for if the motion had been de- 
cided, as they céntended it should have been, on all the 
points made in their motion fora new trial, it would have 
ended the cause in their favor. Thus, this court, as well 
as the court below, have in effect ruled upon all the legal 
questions now again sought to have passed upon by this 
court on the exception to the last decrees, and have ruled 
adversely to Long and wife, upon the federal question 
alleged to be involved in the case. The failure of plain- 
tiffs in error to bring these questions directly before the 
court at the former hearing, by tendering a bill of excep- 
tion, as above indicated, precludes them from any adjudi- 
cation upon such points now. Whether such failure pre- 
vents them from having a hearing upon them before the 
Supreme Court of the United States, we are neither called 
upon nor authorized to decide. 

A more serious question may arise as to the right of the 
plaintiffs in error now to appeal this cause to the Su- 
preme Federal Court, if it be considered that the previous 
judgment of this court affirming, upon terms, the ruling 
of the court below, was then a judgment adverse to Long 
and wife on the very points now pressed for z decision- 
These observations are made in virtue of the statement 
of counsel that it was the intention to appeal this case. 

The judgment of this court, when the case was before 
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heard, was that of a full bench, and between the same 
parties in the same case, and the rulings then made can 
not be re-investigated or set aside. The writer of this 
opinion, however, is more than doubtful of the entire cor- 
rectness of all the issues passed upon, and believes that a 
more critical consideration of the very important question 
then before the court may have resulted in a change of the 
decision. It would sum, for instance, that the largest 
amount for which the homestead could have been made 
liable, was the sum of money, with legal interest, that it 
took to cancel the incumbrance upon it. If a contract 
between the parties could add to the plain provisions of 
the law, and increase the amount to be paid for the lifting 
of the lien upon the homestead by attorfhey’s fees and an 
advance of interest, then just as well might a contract 
swell such lien ten-fold, by stipulations for commissions 
for advancing the necessary funds to free the homestead. 
And the same doubt is expressed as to the question of the 
right of the court of bankruptcy to set aside the land asa 
homestead to Bullard, even against the lien created by 
the advance of money to pay off the mortgage 7. fa. of 
the loan association. But these questions can receive no 
further or other judgment at the hands of this court than 
was accorded them when the case was up before. 
Judgment affirmed. 


COLLINS & SON vs. HUDSON, trustee, ef a/. 


1. A levy by one without authority is no levy, and sale thereunder is no 
sale. Where an entry of levy showed that land in one county had 
been levied on by the sheriff of another county, it was on its face 
void. 

2. The title made to a purchaser at sheriff ’s sale should show a good 
levy as a muniment of such title. 

(a.) Where there was no sheriff in a county, and a levy on realty was 
made by the sheriff of a neighboring county, such fact could be 
added to the entry of the levy, but no motion to amend the entry 
was made in this case. 
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. On the trial of a claim case, a failure to enter material facts 
by the sheriff cannot be corrected by proving such facts by parol, 
unless in exceptional cases where equity would relieve against such 
accident or mistake. 

(a.) No such case was shown. 

(6.) While the dismissal of a levy does conclude the particular case 
pending, it does not ordinarily prevent or bar another levy and a 
trial on the merits. 

. The dismissal of a levy concludes the particular case in which it is 
made, and a bill of exceptions lies to this court from such ruling. 


October 3, 1882. 


Levy and Sale. Sheriffs. Nullities. Claim. Fvidence, 
Practice in Supreme Court. Before Judge SIMMONS. 
Macon Superior Court. June Adjourned Term, 1882. 


A fi. fa. in favor of Collins & Son vs. Barbour, was 
levied on certain land to which a claim was interposed by 
Hudson, trustee. On the trial, plaintiffs tendered in evi- 
dence the f. fa. with the entry of levy thereon. This entry 
showed that the land was located in Macon county, and 
was signed by the sheriff of Houston county. It was ob- 
jected to by claimant. Plaintiffs offered to prove by parol 
that Houston and Macon were adjoining counties, and 
that at the time of the levy there was no sheriff or coroner 
in Macon county. The evidence was rejected and the 
levy dismissed, Plaintiffs excepted. 

A motion was made to dismiss the writ of error, on the 
ground that a dismissal of the levy did not finally dispose 
of the case or the 7. fa., as it could be re levied and anew 
claim interposed. The motion was denied. 


ALLEN Fort; W. H. FIsH, by brief, for plaintiffs in 
error. 


GUERRY & SON; HAWKINS & HAWKINS, for defend- 
ants in error. 


JACKSON, Chief Justice. 


This was a claim case. The levy was made by the 
v 69—44 
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sheriff of Houston county, on land in Macon county, and 
plaintiffs offered to prove that there was then no sheriff in 
Macon, so as to bring the case within the Code; but no 
offer was made to amend the levy and insert therein the 
authority to levy. The levy was dismissed, and the plain- 
tiff excepted. 

1. A levy by one without authority is no levy, and sale 
under it, no sale. 60 Ga., 466. Therefore, as the sheriff 
showed he had no power to levy, it was null and void. 

2. The title of the purchaser ought to show a good levy, 
because it is a muniment of title, and may be recorded 
with sheriff's deed, and go in evidence from the record, 
True, it might be amended so as to perfect the entry. No 
effort was made to have it done, and no reason given why 
it could not be done. 

3. Could it be corrected by parol proof? We hardly 
think so, unless in cases where equity would relieve; such 
as accident or mistake. 53 Ga., 138, 142. That proof 
would never get on the execution, and the muniment of 
title would never be perfected. It is best not to allow 
parol proof, unless a reason to the contrary, from the par- 
ticular facts of the case, shows the necessity of the parol 
proof, and that the omission was by mistake or accident of 
the levying officer. No such proof was made here ; and the 
dismissal of the levy, while it does conclude the particular 
case pending, does not ordinarily prevent or bar another 
levy and trial on the real merits. 

Even where a judge of the superior court acts on an in- 
junction, it has been held, that if he acts out of his circuit, 
it must appear of record that he has authority so to do 
by reason of some disability of the judge of the circuit 
other than his own, wherein for the time he can legally 
pass on the application. Presumptions will not do. If 
not in the case of a judge of the superior court, surely not 
in the case of a sheriff. 

4. The dismissal of a levy does conclude the particular 
claim case pending; therefore, exception to it will lie, 
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and the case is properly here, and the motion to dismiss 
the writ of error cannot be granted. 
Judgment affirmed. 


MURPHY vs. WEEMS. 


1. Although a vendor may have sold a horse during the late war be- 
tween the states, knowing that his vendee would use it in the Con- 
federate service, does it follow that the vendor intended to aid such 
service, and that the consideration of the sale was illegal? Quere. 

(a.) The charge of the court below was not such as to injure the 
plaintiff in error. 

2. Though a vendor sold a horse during the war, and the vendee rode 
it in the Confederate service, yet if, after the close of the war, the 
parties came together to settle a dispute in regard to the sale, bring- 
ing the horse and the note for the purchase money, and a note was 
given by the vendee to the vendor for the value of the horse as he 
then stood, such note was not invalid as founded on an illegal con- 
sideration. 

December 5, 1882. 


Contracts. Confederate Government. Charge of Court. 
Before Judge SIMMONS. Gordon Superior Court. Feb- 
ruary Term, 1882. 


Reported in the decision. 


J. A. Jervis; R. J. McCamy, for plaintiff in error. 


R. B. TRIPPE, for defendant. 
JACKSON, Chief Justice. 


Weems sued Murphy by attachment on a note made 
March the 5th, 1867, and payable to Denman, or bearer, 
for eighty-nine dollars, and due one day after date. De- 
fendant pleaded that the consideration of the note was 
illegal, in that it was given in renewal of a note for a horse 
to be ridden by Murphy in the Confederate service and 
against the United States. 
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It appears from the evidence that, at the date of the 
note sued on, Denman and Murphy met, Murphy being 
in possession of the horse and bringing him to the meet- 
‘ ing, and Denman bringing the note fora large sum in 
Confederate money, which in 1863 had been given for the 
horse. Two arbitrators agreed on were to meet the two 
to settle their differences, as tothe value of the horse par- 
ticularly. One arbitrator failed to meet, but the other 
suggested that the horse as he stood was worth eighty- 
nine dollars, and both parties agreed to settle at that sum, 
and Murphy gave the note sued on for the horse and kept 
him. 

1. It is doubtful that the original sale was illegal. A 
man may sell his horse and know that the buyer will use 
him to ride in the Confederate service, and yet not intend 
to aid that service at all, conceding that it was illegal, as 
now held, to aid it. But on this point the court below 
charged squarely, that if the purpose of the sale was to 
have the horse used in the service of the Confederacy, it 
was illegal. So that the maker of the note and plaintiff 
in error cannot complain of the charge by the court on 
this point. 

2. But when the note sued on was given, all was peace. 
No war was raging. Tne Confederate government was 
annihilated, and the United States were triumphant. The 
man who had ridden the horse brought him back in safety. 
The man who held the note wanted his horse or the money. 
They could not agree onterms. They met to try to agree 
by leaving the matter to two friends. There stood the 
horse. His value then as he stood, after being used in 
service some four years after the first sale, seems to have 
been the only question. One of the friends—the other 
not meeting them-—suggested that the horse as he stood,— 
nothing being charged or exacted for the use of him in 
the war, and nothing said about the value of the note in 
Confederate money when reduced to its value in green- 
backs, was worth $89.00. Both agreed to it. The one 
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went off with the note, the consideration of which was 
the value of a horse as he was in 1867, after the war was 
over; and the other went off with the horse. It was an 
honest and just settlement. There is nothing illegal about 
it. No war of any sort init. No purpose of the horse 
being used to battle against anybody or any government. 
The purchaser of the horse settled a dispute with his 
neighbor about a trouble between them, rode his horse 
off, plowed him or drove him peacefully, and now refuses 
to pay for him. Sound sense, clear reason, good law, all 
say he must pay the settlement he agreed to and put on 
paper. 

If authority were needed for so clear a proposition, it 
is to be had in 54 Ga., 344. That was a much stronger 
case than this. It was the hire of slaves, the sale of wa- 
gon and mules, and the loan of money to make guns and 
shell for the purpose of killing the men in the United 
States service; and yet a settlement about the transaction 


after peace was restored, was upheld by this court. 
Judgment affirmed. 


GUNN vs. BARRETT. 


. Suit was brought ona contract in reference to the renting of a 
plantation, the stocks, implements, etc., thereon. The declaration 
alleged that the defendant owed the plaintiff a certain amount, on a 
fair accounting under the contract; it also alleged that one impor- 
tant item was left out of the contract which was embraced in the 
suit, and a prayer was added that the contract be reformed. The 
defendant pleaded the general issue and settlement. The jury re- 
turned a verdict for the plaintiff for a sum of money : 

Heid, that the reformation of the contract not having been put in issue 
by plea, the judgment will not be arrested, nor a new tr.al granted 
at the instance of the defendant, on the ground that the verdict 
did not cover the issues made. 

. The verdict is supported by the evidence. 


October 24, 1882. 
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Judgment. Pleadings. Contracts. Before Judge 
SIMMONS. Houston Superior Court. October Adjourned 
Term, 1881. 


Reported in the decision. 


W. C. WINSLow ; HALL & SON, for plaintiff in error. 


DUNCAN & MILLER; DAViS & RILEY, for defendant. 


JACKSON, Chief Justice. 


1. The only question pressed before us is, that the ver- 
dict does not cover the issues made. It appears that the 
declaration makes a suit by the plaintiff against the de- 
fendant on a contract in reference to a p!antation and 
some implements, stock, etc., thereon, rented by the 
former from the latter, wherein it is alleged that the de- 
fendant owes plaintiff certain sums of money on a settle- 
ment between them, on a fair accounting on the contract ; 
and, further, that the contract left out one important item, 
which plaintiff also embraced, and prayed a reformation 
of the contract so as to embrace it. The defendant did 
not plead as to such reformation of the contract ; but the 
pleas he filed were the general issue, and a plea of settle- 
ment by reason of arbitrament and award. The jury 
found a verdict in money for the plaintiff; whereupon, de- 
fendant made a motion in arrest of judgment and for a 
new trial, on the ground that the verdict did not cover the 
issues made, and that the verdict was contrary to the 
weight of the evidence, and to law, equity and justice. 
The motion to arrest the judgment on the ground that 
the verdict does not cover the issues, being in effect re- 
peated in the motion for a new trial, on the same ground 
among others, it is only necessary to consider the latter 
motion. 

That the contract could be reformed at law, would seem 
clear from our statute; but to make an issue thereon, 
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there must be pleading on both sides. Chitty’s Black- 
stone, 3d book, 314. There is no plea whatever by the 
defendant in regard to the reformation of the contract, 
much less is there any equitable plea; and when the jury 
found for plaintiff a verdict for money, it found on the 
issues made by the pleas filed. The verdict, therefore, 
covers the issues made in the case. It seems that the 
judge, in his charge, did call the attention of the jury to 
the reformation of the contract, but the issue is not made 
by the charge, but by the pleadings. No exception is 
taken to the charge on this ground. 

The truth appears to be that the allegation of plaintiff 
was made touching the omission alleged to be left out of 
the contract in order to put in evidence thereon. No 
objection to evidence is in the motion, and the ground 
relied on is, that the jury failed to find on the issues. 

2. The facts being controverted as respects any indebt- 
edness and the amount of it, and the judge presiding being 
satisfied with the verdict, the grounds that the verdict is 
against the weight of the evidence and the law and equity 
of the case, amount to nothing, there being enough testi- 
mony to sustain theverdict. Indeed, these grounds were 
not pressed before us by the plaintiff in error, the point 
relied on being the alleged omission of the jury to find on 
all the issues. 

Judgment affirmed. 


BRADY, guardian, vs. PRYOR ef al. 


The distribution of the assets of an estase was submitted to arbitrators, 
who awarded certain realty to each of the heirs, equalizing them by 
awarding payment of money to some of them. The arbitrators 
then summed up the choses in action of the estate in the hands of 
the administrator, placing among them a claim against one of tie 
heirs, and awarded that a proportionate part be distributed to each 
heir, and that the portion of the heir alleged to be indebted be ap- 


plied to her indebtedness : 
/ 
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Held, that the inclusion among the assets or the estate of a chose in 
action against the heir, was not conclusive as to the legality or bind- 
ing effect of such claim. That question remained open, and the heir 
was not estopped from denying it, when it was sought to be en- 
forced. 

(a.) To make the judgment in one suit binding in another, there must 

be not only identity of parties, but also identity of subject-matter. 


October 3, 1882. 


Arbitrament and Award. Judgments. Before Judge 
Crisp. Sumter Superior Court. April Adjourned Term, 
1882. 


Reported in the decision. 


GUERRY & SON, for plaintiff in error. 


E. G. SIMMONS; HAWKINS & HAWKINS, for defend- 
ants. 


SPEER, Justice. 


The plaintiff in error filed her petition against W. A. 
Pryor and Lou Pryor, his wife, to foreclose a mortgage on 
certain real estate, mortgaged to her by defendants, to 
secure sundry notes signed by them, as set forth in the 
mortgage, and to secure the payment of which said mort: 
gage was given. One of the defendants, W. A. Pryor, 
filed no defence. Lou Pryor pleaded that the debt upon 
which the foreclosure was sought, was the debt of her hus- 
band, W. A, Pryor, and she was only a security therefor; 
that the land mortgaged was her separate estate and 
property, and neither she nor her estate was bound in law 
for said debt. <A trial was had upon this issue, and a ver- 
dict rendered in favor of the defendant, Lou Pryor. 
Whereupon plaintiff made a motion for a new trial on va- 
rious grounds that appear in the record, which was over- 
ruled, and she excepted. All the errors assigned and com- 
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plained of in the motion for new trial, rest ultimately 
upon the question, whether the award rendered in settling 
and distributing the estate of Wright Brady, Sr., deceased, 
precluded Mrs. Lou Pryor from setting up and insisting on 
her defence; whether the award, as a judgment, con- 
cluded her as to said defence, or estopped her from plead- 
ing the same to the foreclosure on said land. 

The court below held that she might, notwithstanding 
said award and judgment thereon, establish the fact, that 
the debt was not her debt; that the award did not con- 
clude her upon this issue; and further, that she was not 
estopped from setting up her defence, and so instructed 
the jury; and these are the main points of errors com- 
plained of. 

It appears from the record that Wright Brady, Sr., died 
in 1871, intestate, leaving as his heirs at law a widow and 
five children, three of whom were minors; that, under a 
bill filed by one of the heirs against plaintiff in error, as 
temporary administratrix on his estate, touching said es- 
tate, all of the heirs at law, including Lou Pryor, wife of 
W. A. Pryor, and the three minor heirs, by their guardian, 
entered into a submission, by the terms of which the estate 
of Wright Brady, deceased, was to be distributed to the 
heirs, after the payment of certain debts on certain terms 
therein agreed upon by said heirs at law; that the arbi- 
trators named in said submission made an award, in which 
they conformed to the agreement of said submission as'to 
the division of the real estate among the heirs, and then 
proceeded to award certain sums, to be paid out of said 
estate to certain of the heirs, to equalize their share with 
others of the heirs who had received advancements in the 
lifetime of the intestate. Having thus disposed of the 
real estate and equalized the shares of the heirs as to ad- 
vancements, the arbitrators then proceeded to distribute 
a surplus of assets still inthe hands of the administratrix, 
yet undisposed of, and in theiraward say, “We find that 
the assets in the hands of said Jane Brady, temporary 
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administratrix, belonging to the estate of Wright Brady, 
deceased, as follows,” {and after reciting various choses in 
action and evidences of debt in the hands of the adminis- 
tratrix for distribution), they find as a part of said assets 
an account for advances and crop liens on same, against 
W. A. and Lou Pryor, $1,283.00. Note on W. A. Pryor, 
$180 00. The award proceeds, and after aggregating these 
assets, etc., determines that they shall be distributed tothe 
heirs equally, and awards to each heir as the share of each 
the sum of $359.33. And further award, that said sum 
of $359.33 awarded to Wright Brady, Jr., and Lou Pryor, 
shall be set off and applied as credits on the amounts due 
by each of them to the estate of Wright Brady, deceased, 
above set forth in the assets of said estate. 

It further appears that the award was subsequently 
made the judgment of the court without objection. 

Further, it was shown, that after said award W. A. Pryor 
and Lou Pryor, in the liquidation and settlement of said ac- 
count thus recited as due by W. A. and Lou Pryor to the 
estate of the intestate, executed the notes set forth in 
the mortgage sought to be foreclosed, and, to secure the 
same, they gave their mortgage upon the land Lou Pryor 
had received as a distributee of her father’s estate under 
said award. 

Plaintiff in error insists that, by the terms of said sub- 
mission and award to which Lou Pryor was a party, the 
debt therein mentioned as being due by W. A. Pryor and 
Lou Pryor to the estate, was adjudged to be the debt of 
both, and this award estops and concludes her from now 
denying the same and setting up her present defence ; 
The court below held the award did neither estop nor con. 
clude Lou Pryor, and allowed her evidence and defence, 
and this is the main error assigned in this record. 

In his charge to the jury, the court said: “ One question 
now made is asto whether that determination or that state- 
ment of the arbitrators as to this indebtedness of W. A. 
and Lou Pryor’s indebtedness to the estate for advances 
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and crop liens, is a judgment that is binding and conclu- 
sive upon Mrs. Lou Pryor. That is one question which 
is made in the case, and an important one, whether that 
statement in the award of what they find among the 
assets of the estate is binding upon Mrs. Lou Pryor. I 
don’t believe it is. I don’t thinkthat it was the intention 
of the arbitrators; when they were making that part of 
the judgment, they were giving a statement of what were 
the assets of the estate; while it was true Mrs. Pryor was 
a party to the arbitration and award, it is also true that 
the question of her indebtedness to the estate was not 
particularly in issue, or if it was, I don’t think in that 
clause of their award they have stopped to open that 
question ; they have stopped only to determine what the 
assets of the estate were, and to set them out in the 
award.” 

We understand the rule to be that an award, when ren- 
dered in conformity to law and made a judgment of the 
court, “shall be final and conclusive between the parties 
as to all matters submitted to the arbitrators.” Code 
4242. In settling and distributing this estate among the 
heirs, was it the duty of the arbitrators to enquire into 
the legality of every chose in action included in the assets 
of said estate? It is true, their duty was to aggregate all 
of the property of said estate as submitted to them by 
the administratrix and others interested, and distribute 
the same, but were they empowered in the submission, or 
did they undertake so to do to ascertain, by evidence or 
otherwise, whether the assets submitted to them in the 
form of choses in action were debts bona fide and legally 
due the intestate by those charged therewith? The sub- 
mission was entered into to settle the estate aud distri- 
bute to the heirs what assets there were, either real or 
personal; but we presume their investigation did not ex- 
tend into an inquisition as to the character of title the 
estate had to these assets. As they were submitted as 
asscts, their duty was to treat them as such, and simply 
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divide them, leaving to the administratrix the duty, on 
the one hand, of enforcing their collection and division 
under the award, and remitting the parties charged to their 
rights of defence against recovery, if any they had. We 
must agree with the court below, that a mere statement 
or recital in an award as to choses in action, as to amounts 
and against whom charged, is not such a judgment as 
could conclude a person, though a party thereto, from 
denying and showing that the recital or statement was 


error. 
Mr. Freeman, in his work on judgments, says: ‘“ To 


make a matter res adjudicata there must be a con- 
currence: Ist, of identity of the subject-matter; 2d, 
of the cause of action; 3d, of persons and parties; 4th, 
in the quality of the person against whom the claim is 
made.” Freeman on Judgments, §252; 3 Kansas, 397; 
30 La., 861; 2 Bouv. Dic., title Res Adjudicata. 

According to the rule in Massachusetts, the court will 
inquire, Ist, whether the subject-matter of the controversy 
has been brought in question and within the issue in the 
former proceeding, and has terminated in a regular judg- 
ment on the merits; 2d, whether the former suit was 
between the same parties in the same right or capacity, 
or their privies claiming under them; 3d, whether the 
former judgment was before a court of competent juris- 
diction. 1 Gray, 299; 57 Ill., 126; 13 Mich., 75. 

The main question under the arbitration was to dis- 
tribute the estate of the intestate, Brady. Did these 
arbitrators have authority or jurisdiction to determine, 
under their submission, whether W. A. and Lou Pryor were 
indebted to said estate? And could they have pronounced 
a judgment thereon and enforced the same by execution ? 
They were duly empowered to divide the lands of said 
estate, as per agreement, among the heirs, Lut could they 
pass upon the soundness of the title held by said estate 
to those lands? Was the subject-matter of this contro- 
versy within the issue in the former proceeding, and did 
it terminate in a regular judgment on the merits? We 
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can see nothing in the recitals or judgment of this award 
that leads us to such a conclusion. 

This identity between the two suits must be, Ist, iden. 
tity of subject-matter; 2d, identity of cause of action; 3d, 
identity of purpose or object. While a concurrence of 
these identities usually attends when one case is deter- 
mined by the decision in another, yet the second named 
only is indispensable to impart a conclusive effect to a 
former judgment. Were the causes of action the same? 
One was a suit to distribute the estate; the present is a 
suit to collect a debt claimed to be due by reason of said 
distribution. 

Was the identity of purpose or object of the two suits 
thesame? To make a former judgment on the merits 
conclusive between the same parties, it must appear that 
the question to be determined in the second action is the 
same question judicially settled in the first. Freeman on 
Judgments, 253. 

The effect of a judgment upon a subsequent action in- 
volving the same issues but a different, though similar, 
subject-matter, has recently been very fully considered in 
the Supreme Court of the United States. The conclusion 
there reached is, that when an issue is in fact litigated and 
determined, such determination is conclusive upon parties 
and privies, in any subsequent action in which the same 
issue is in question, though the subject-matter of the action 
be cifferent. But to invoke successfully this rule, it must 
be shown that in the former action the issue was in fact 
litigated and decided. It is not sufficient that it was there 
so involved that it might have been litigated. 94 U.S., 
351; 16., 423; b.,606. Applying this rule, so clearly set- 
tled by the highest tribunal, to the question at bar, and 
we are forced to the conclusion that the plea of res adju- 
dicata, relied upon here by the plaintiff, was properly 
overruled in the construction of this award ; and, as 
there was sufficient evidence to sustain the plea of 
Mrs. Pryor to this suit, and the law was fairly submitted, 
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we are not disposed to reverse the judgment refusing a 
new trial. 
Judgment affirmed. 


PALMOUR, for use, vs. PALMOUR. 


The plea of res adjudicata controlled this case. 

(a.) Where an action was brought on an indorsement of a judgment, 
which stipulated that the indorser was to be liable if the defendant 
in the judgment proved insolvent, and on the trial (the general 
issue, the statute of limitations and a denial of insolvency on the 
part of the debtors having been pleaded), a general verdict was ren- 
dered for the defendant in such action, in a subsequent suit on such 
indorsement, a plea of res adjudicata was good, and must necessa- 
rily prevail. 


September 12, 1882. 


Res Adjudicata. Judgments. Before Judge BROWN. 
Dawson Superior Court. March Term, 1882. 


S. B. Palmour, for the use of Moss, brought complaint 
against John Palmour. A note for $1,05000, dated Feb- 
ruary I, 1861, due one month after date, by S. M. Ralston 
& Company to John Palmour, was by the latter placed in 
the hands of an attorney for collection, and his receipt 
given therefor. On this receipt was the following indorse. 
ment: 

“T hereby sell and transfer the within note and the judgment and 
fi. fa. predicated thereon, sued in Gilmer superior court, to be person- 
ally liable to S. B. Palmour if the defendants prove insolvent. I am 


also to pay the attorneys’ fees. This 12th day of October, 1862. 
(Signed) JOHN PALMOUR.” 


“I sign the within receipt to Reuben Moss for value received of him, 


December 12, 1862. 
(Signed) SILAS B, PALMOUR.” 


The declaration alleged that the makers of the note 
were insolvent and the amount due. Defendant pleaded 
the general issues, the statute of limitations, negligence 
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of plaintiff in failing to collect from the debtors, and former 
recovery. It is only necessary to set out the evidence in 
support of the last plea. It appeared that suit had been 
brought by the same plaintiff against the same defendant 
on the same indorsement in 1872. The defendant then 
pleaded the general issue, the statute of limitations and 
a denial of insvivency of the debtors. The jury in that 
case found a general verdict for defendant. Plaintiff 
moved for a new trial, and on its refusal, carried the case 
to the Supreme Court, where the judgment was affirmed. 
See 53 Ga., 381. 

On the trial of the present case, plaintiff insisted that 
since the former case it had been impossible to collect from 
the debtor. The jury found for plaintiff $500.00 principal. 
Defendant moved for a new trial; it was granted, and 
plaintiff excepted. 


WiER Boyp; H. H. PERRY, for plaintiff in error. 


BELL & BELL; M. L. SMITH, for defendant. 


JACKSON, Chief Justice. 


On the facts disclosed in the record, we are of the 
opinion that the plea of res adjudicata should, and did, 
control the case; and it is, therefore, useless to decide other 
points, or send the case back for a rehearing. 

Judgment affirmed. 


WEAVER vs. NIXON & WESTER. 


1. An exception to the charge as a whole cannot be considered, unless 
the whole charge is error. 

2. A bill, acceptance or promissory note, either of the debtor or of a 
third person, is no payment or extinguishment of the original de- 
mand, unless it is expressly agreed to receive it as payment. There- 
fore, where a debtor caused a bank, as his agent, to transmit to his 
creditors a draft of such bank ona New York bank, which was 
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without delay forwarded to New York for collection, but was pro- 
tested, and the drawing bank failed, such draft did not extinguish 
the original debt, although on its receipt the creditors forwarded to 
to the debtor the account marked, “pd April 8, 1881,” and signed 
by them. 
JACKSON, C. J., concurred specially. 


November 21, 1882. 


Practice in Supreme Court. Contracts. Debtor and 
Creditor. Before Judge STEWART. Upson Superior 
Court. July Term, 1882. 


Reported in the decision. 


J. A. COTTON, for plaintiff in error. 


A. A. MURPHY; ALLEN & TISINGER, for defendants. 
SPEER, Justice. 


Nixon & Wester brought their suit on a balance claimed 
to be due by Weaver, on an account for merchandise. 

Plea of payment was made. Under the evidence and 
charge of the court, the jury found for plaintiffs the amount 
claimed. Defendant made a motion for new trial, which 
was overruled, and defendant excepted. 

1. The ground in the motion excepting to the charge of 
the court as a whole, cannot be considered, unless the 
whole charge is error. 57 Ga., 50, 87, 450; 60 /0., 78, 82, 
107; 61 /d., 253. 

2. Was the verdict contrary to law or contrary to evi- 
dence? The evidence disclosed the following facts: That 
the defendant was indebted to the plaintiffs below a bal- 
ance due of $470.77, for goods furnished. The plaintiffs 
were residents of Chattanooga, Tennessee; for the purpose 
of settling said balance, the defendant, who lived at Thom- 
aston, Georgia, through the Citizen’s Bank of Atlanta, 
transmitted to plaintiffs a bill of exchange drawn by said 
Citizens’ Bank on the Mercantile National Bank of New 








SEPTEMBER TERM, 1882. 701 


Weaver vs. Nixon & Wester. 


York, in favor of plaintiffs, for the amount of said balance 
due, said bill being drawn on the 7thof April, 1881; that 
on the 8th day of April, 1881, the same was received at 
Chattanooga, and the same day it was forwarded to New 
York for collection, and was presented for payment on 
the 12th of April, 1881, and protested for non payment. 
On the reception of the bill by the plaintiffs at Chatta- 
nooga, on the 8th of April, 1881, they forwarded the ac- 
count to the defendant, marked “pd. April 8th, 1881,” and 
signed by plaintiffs. The Citizens’ Bank failed on the 12th 
of April, the day the bill was dishonored when presented 
in New York. 

The question presented under these facts is, whether the 
receiving of the bill by the plaintiffs, and transmitting the 
account to the defendant, marking the same paid, and 
signing the same was a payment of said account under the 
law. 

We understand the rule to be well settled that a bill, 
acceptance or promissory note, either of the debtor, or of 
a third person, is no payment or extinguishment of the 
original demand, unless it is expressly agreed to receive it 
as payment. g Ga., 240, and authorities there cited. In 
looking carefully through this record, we find no evidence 
that these parties expressly agreed to receive this bill of 
exchange purchased by defendant of the Citizens’ Bank of 
Atlanta, and forwarded by it to the plaintiffs, in payment 
of said debt. It is true, the defendant testified it was his 
intention, by transmitting said. bill, to pay said account 
with it, but it no where appears that both parties so ex- 
pressly agreed or understood it to be a payment and dis— 
charge of the debt. 

The defendant selected the Citizens’ Bank, so far as the 
record shows,without the knowledge or consent of the plain- 
tiffs at the time, to make this payment for him, and as his 
agent the bank remitted its bill on New York for that pur- 
pose, but when it. was sought to collect the same, it was 
dishonored. . If, by reason of the insolvency of the agent 

v 69—45 
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defendant had selected to meet this account, a failure oc- 
curred, then the principal of such agent who thus fails | 
must bear the consequences of such failure, in the absence 
-of any express agreement to the contrary, provided due 
diligence is shown in presenting the bill for payment. One 
simple contract does not necessarily merge or extinguish 
another; the circumstance of the note or bill being given 
by an agent of the principal debtor cannot vary the ques- 
tion. If the written promise of the principal debtor, in 
the absence of an express agreement, does not discharge ~ 
the original debt, a fortiori the note of the agent can © 
have no higher efficacy. 

In the absence of all proof, then, of an express agree- 
ment by the parties to the original contract that the bill 
of exchange drawn by the Citizens’ Bank of Atlanta on 
the Mercantile National Bank of New York was delivered — 
and received in payment or extinguishment of this debt 
sued upon, we are constrained to hold that the original ~ 
debt was not extinguished, and that the verdict of the 
jury, both on the law and facts, was right. : 

Judgment affirmed. 


JACKSON, Chief Justice, concurring. 


The agreement of the parties to settle the original debt, 
may be gathered from circumstances, and the whole case 
turns on their intention to settle. The debtor in this © 
case intended to settle; the creditors also intended to‘do 
so if they got their money by the draft on New York. 
But they did not get their money, and by no fault 
of theirs. They sent the draft on immediately; it was 
presented without delay, and dishonored. Therefore, 
their intention was baffled by the failure of the bank. They 
never intended to settle the debt except they got the | 
money on the draft. If they had delayed to send it, or 
had been guilty of aches, they would have lost; as they 
were not, the loss is with the debtor. 
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KELLER vs. SINGLETON, HUNT & COMPANY. 


. If a vendor sells goods to an agent for his principal, and takes the 
promissory note of the agent for the amount of the purchase price, 
this, without more, will not operate as payment of the debt of the - 
principal ; and on failure of payment by the agent, the principal will 
be liable to an action founded on the original consideration. : 

. There was no erroneous ruling of the court, and the verdict was 
supported by the evidence. 


October ro, 1882. 


Principal and Agent. Debtor and Creditor. Before 
Judge STEWART. Talbot Superior Court. March Term, 
1882. 


Reported in the decision. 


WILLIS & WILLIS; J. M. MATHEWS; J. H. WorRILL, 
for plaintiff in error. 


J. H. MARTIN; BLANDFORD & GARRARD, for defend- 
ants, 


SPEER, Justice. 


Singleton, Hunt & Company brought their suit against 
the plaintiff in error for an amount alleged to be due on 
an account for goods and merchandise sold to her. 

To this action the defendant filed pleas of general issue 
and payment. Under the evidence and charge, the jury 
found a verdict for the plaintiff for the amount sued for, 
Defendant made a motion for a new trial, which was over- 
ruled, and she excepted. 

It appears from the evidence that the defendant below 
was engaged in business on her’ own account, and that 
plaintiffs below dealt with her exclusively, and gave credit 
to her alone; that the account sued on was remitted for 
settlement to the defendant through R. H. Leonard, Esq,, 
and that, on presenting it, he received for it the note of 
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the husband of the defendant, William Keller, he signing 
the note as agent, which note has never been paid. It 
appeared, further, that William Keller was doing busiuess 
as the agent of his wife, and his note was taken by Leonard 
under the belief that, signing it as he did, the note bound 
Louisa Keller, and that she was the responsible. party. 
Plaintiff also showed that the note so taken had been lost, 
bit offered in open court, and pending the trial, to furnish 
indemnity to profect William Keller from payment. 

The material question in the case is, whether, under the 
law and facts of the case, the closing the account by the 
note of William Keller, agent, was a payment of said 
account. 

In the case of Butts vs. Cuthbertson, 6 Ga., 166, this court 
ruled, “If A. gives his note to B., in liquidation of the book 
debt of C., it does not of itself destroy the account, nor is 
it, without other proof, such a payment that the original 
debt cannot be resorted to.” 

It is well settled that one simple contract does not 
merge another. A check given at two months for goods 
sold, was held to be no payment, it never having been 
accepted, unless the plaintiffs took the note in payment. 
Indeed, it is a general rule that a bill or note, either of the 
debtor or of a third person, is no extinguishment of the 
original demand, unless it is expressly agreed to be received 
as payment. Thecircumstance that the note was given 
by the agent of the principal debtor, cannot vary the 
/ question. If the vendor, ona sale made to an agent, take’ 
' the promissory note of the agent for the amount of the 
purchase, on failure of payment by the agent, the princi- 
pal would be equally liable to an action by the vendor 
founded upon the original consideration, as if the note 
had been given by the principal himself. Wy/ly et al. vs. 
Collins & Co., 9 Ga., 223, and authorities there cited. It 
being clear from these principles that, in the absence of 
any other proof of payment except the receiving the 
note of William Keller, agent, in liquidation, the 
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plaintiffs below could resort to the original indebtedness 
by suit thereon, and that the defendant would be liable 
therefor, was there any other error assigned that requires 
a reversal of the judgment below? We see none in the 
record. We think the proof as to the account was suffi- 
cient to prevent a non-suit and to sustain the verdict, and 
we see no error in the charge of the court, or refusals to 
charge, nor in the admission of the testimony of R. H, 
Leonard, when recalled, to show to whom he was giving 
credit when he received the note in liquidation. 
Judgment affirmed. 


LEE vs. THE STATE OF GEORGIA. 


1. That certain members of the grand jury who found an indictment 
had previously served on the coroner’s jury who found that the de- 
fendant committed the homicide under consideration, is not a good 
ground for a plea in abatement to the indictment, nor for a new trial 
after the verdict. 

(a.) Traverse jurors stand upon a different plane from grand jurors, in 

respect to causes of challenge. 

(d.) If a defendant can except toa grand juror at all on the ground that 
he has formed and expressed an opinion, it should be done before 
the true bill is found, and not on the trial. 

2. The newly discovered evidence relied on in this case did not require 
a new trial. 

(a.) When newly discovered evidence is relied on as a ground for new 
trial, it should appear that defendant and his counsel were ignorant 
of it until after the trial. 


January 16, 1883. 


Criminal Law. Jurors. Practice in Superior Court. 
New Trial. Before Judge TOMPKINS. Pierce Superior 
Court. March Adjourned Term, 1882. 


Reported in the decision. 


JoHN C. NICHOLLS; A. E. COCHRAN; GARRARD & 
MELDRIM, for plaintiff in error. 
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G. B. MAsry, solicitor general, by HARRISON -& 
PEEPLES, for the state. 


CRAWFORD, Justice. 


The only questions made and relied upon in this case 
for a revesal of the judgment of the court below, are, first, 
that persons serving on the jury of inquest are incompe- 
tent as grand jurors to serve in the finding of a bill of in- 
dictment ; and, second, because of the newly discovered 
evidence set out in the 4th ground of the motion fora 
new trial. 

1. Upon the first question it was ruled by this court, in 
the case of Betts vs. The State, 66 Ga., 508, that it was not 
a good plea in abatement to an indictment, that one of 
the grand jurors who found it had previously been a mem- 
ber of the coroner’s jury, and found that the deceased had 
come to his death at the hands of the defendant, and that 
the killing was murder. Again, in the case of Williams 
vs. The State, decided at the present term, it was held that, 
if defendant in a criminal case could except to a grand 
juror at all, on the ground that he had formed and expressed 
an opinion, it should be done before the true bill was 
found, and not on the trial thereunder. We see no good 
or sufficient reason why we should depart from these 
rulings ; and therefore they are re-affirmed. Nor do we see 
that they are at all inconsistent with the decision in the case 
of Burroughs vs. The State, 53 Ga., 407, where it was held, 
that all causes of challenge to a traverse juror, whether 
arising propter defectum or propter affectum, were put upon 
the same footing by the act of 1855-6, and all distinctions 
between them abolished. This we hold to be the correct 
ruling of the law of that case, but wholly inapplicable to 
the facts of this. There, the question made was as toa 
traverse juror, here toa grand juror ; the latter, where there 
is a homicide proved, only puts the presumption of the 
law in the form of an accusation against the slayer; the 
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former tries his case, and must be without bias or preju- 
dice, impartial, and free from the formation and expres- 
sion of an opinion touching his guilt or innocence ; indeed, 
he must be free from all cause of challenge propter defectum 
and propter affectum, to be a competent juror. 

2. The newly discovered evidence relied upon is, that 
two witnesses have been found who are willing to testify 
touching the possession by the deceased of:a knife intro- 
duced on the trial of the case, and said to have been found 
in May, after the killing in March, some eighteen feet 
from where the deceased fell at the time of his death. 

Judging from the affidavits of these two witnesses—-which 
are always prepared as stfongly as the affiants will allow— 
neither of them would swear that the knife was in de- 
ceased’s possession before the killing. One swears accord- 
ing “to the best of his knowledgeand belief,” which words 
are inserted in the affidavit, that he believes he saw the 
knife about the middle of March preceding the homicide 
in the possession of the deceased ; the other that he saw 
the knife, or one precisely like it, in the possession of de- 
ceased about three weeks before he was killed. 

When it is remembered that the defendant justified 
himself upon the ground that the deceased was advancing 
upon him with his knife; that such fact was an all impor- 
tant one in his case; that the knife was looked for at the 
time, but could not be found; that this particular knife 
was not found until six or eight weeks afterwards; that 
the finder swears upon the trial that he never spoke of 
the finding until the day before he was sworn in the case, as 
well as the fact that upon an examination for the knife 
at the inquest, some two hours after the death, deceased's 
knife was found in his pantaloons pocket, makes, in our 
judgment, a case’so questionable for the grant of anew 
trial, on the gronnd of newly discovered evidence, that we 
cannot say the judge abused his discretion in refusing it. 

But when to this is added the fact that neither the de- 
fendant nor his counsel testify that they knew nothing of 
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this testimony until after the trial, we are but the better 
satisfied that the motion fora new trial was properly over- 
ruled. 

Judgment affirmed. 


KING vs. DAVIDSON. 


A case pending in Richmond superior court was, by consent of parties 
and order of the court, referred to the decision of a referee, who 
should pass upon all questions of law and fact, with instructions 
that he return a decision or award to the next term of the court, to 
be entered of record and stand as the judgment of the court in said 
case. By subsequent order, another term was allowed for the re- 
turn of the award. On the hearing before the referee, he decided 
in favor of the plaintiff. Before filing the award, it was submitted 
to the defendant, and thereupon the latter served a notice upon the 
referee, “that in consequence of an inability to agree upon the terms 
of the order of reference in the case, the defendant would apply to 
the judge of the superior court, on the 24th of April, or as soon 
thereafter as counsel can be heard, for a continuation of said order 
or a vacation of the same, as the case may be, upon sufficient legal 
grounds.” The award was filed, and counsel for plaintiff moved 
for an order making it the judgment of the court. No exceptions 
were filed, but on motion of defendant the court granted an order 
which recited that the referee had misconstrued the order of refer- 
ence, and thereupon vacated the same and the award returned there- 
under, and ordered that the cause be placed on docket for trial: 

Held, that such order was error. 

(a.) Where, as in this cause, a reference is made under the act of 1799, 
the award is not entered upon: the minutes prior to the filling of 
exceptions. Upon its return, the proper motion is that it be made 
the judgment of thecourt. If any exceptions are made, they should 
then be considered and decided before further action is taken. If 
any exception vitally affecting the award is sustained, the latter 
should be set aside ; otherwise, the motion to make it the judgment 
of the court should be granted. It is entered upon the minutes 
only as a part of the judgment. 

(4.) Under the arbitration act of 1856 (Code §4225 ¢/ seg.), after the re- 
turn of the award, it is entered upon the minutes in order to give the 
court jurisdiction, and after it is so entered, exceptions may be filed 
thereto. 
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(c.) The act. of 1876 merely prescribed where entries of awards on 
the minutes should be made, but did not require entries of awards 
not already required to be placed on the minutes. 


December 19, 1882. 


Arbitrament and Award. Practice in Superior Court. 
Before Judge SNEAD. Richmond Superior Court. April 
Adjourned Term, 1882. 


Reported in the decision. 


Jas. S. & E. B. Hook, for plaintiff in.error. 


J. S. & W. T. DAVIDSON, for defendant. 


SPEER, Justice. 


The plaintiff in error brought suit against the defendant 
onapromissory note. To this action the defendant pleaded 
the general issue, and at the April term, 1881, a consent 
order was agreed on and taken, whereby all questions of 
law and facts in said case, were referred to the decision of 
a referee, and F. H. Miller, Esq., was selected as such 
referee, and the instructions were, ‘that he return his de- 
cision or award to the (then) next October term of the 
court, to be entered’ of record, and stand as the judgment 
of the court in said cause.” Afterwards the order of refer- 
ence was extended and enlarged, so as to permit the re- 
turn of the award to the next .April term of the court. 
The hearing was had before the referee in February, 1882, 
and after amendment of pleadings, by consent, and hear- 
ing all the evidence on both sides, the decision of the 
referee was made in favor of plaintiff for the amount 
claimed, with interest thereon. After the referee had made 
his award, but before it was filed, it was submitted to the 
defendant. Whereupon he served a written notice upon 
the referee, “that in consequence of an inability to agree 
upon the terms of the order of reference in the case, the 
defendant would apply to the judge of the superior court, 
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on the 24th of April inst., or as soon thereafter, as counsel 
can be heard, for a continuation of said order, or a vaca- 
tion of the same, as the case may be, upon sufficient legal 
grounds.” 

The report of the referee being filed soon thereafter, 
counsel for plaintiff moved anordermaking the award of 
the referee the judgment of the court. This motion was 
refused, and in the absence of all exceptions filed to said 
award, by the defendant, the court, on mere motion, 
granted an order reciting “that said referee misconstrued 
said order of reference,” that was taken by consent, and 
directing said order of reference, and the report made 
thereon, to be set aside, and the cause to be placed upon the 
docket of the court and stand for trial at the next October 
thereafter. To which refusal to make said award the judg- 
ment of the court, and in vacating and setting aside said 
order of reference and decision of the referee, plaintiff 
excepted. 

This award was made (being a case pending in court, and 
referred by its order) under the judiciary act of 1799, and 
not under the arbitration act of 1855-6, Code, 4249. An 
arbitration and award under theact of 1799 is not entered 
upon the minutes of the court, as is required by the arbi- 
tration act of 1855-6, prior to the filing of exceptions 
thereto. The proper motion on the return of such an 
award is to make it the judgment of the court, and if any 
exceptions are made, they should then be considered and 
decided before any further action is taken. If the excep- 
tions, or any of them, are sustained, that vitally affect the 
award, it should be set aside; otherwise, the motion to 
make it the judgment of the court should be allowed ; and 
it is only in this way—the judgment reciting the award and 
thus making it a part of the judgment—that the award is 
entered upon the minutes of the court. It goes upon the 
minutes as a judgment, and not merely as an original award. 

On the other hand, an arbitration and award under the 
act of 1855-6, on the return of the same into court, goes 
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upon the minutes, for the purpose of giving the court juris- 
diction of the case, and after it is so entered, exceptions 
may then be filed to thesame. 25 Ga., 65. In this case, 
being a case pending in court, and referred by its order, 
and with the consent of parties, to a referee, it was the duty 
of the defendant to have filed exceptions, if any he had, to 
said award; and on failing to do so, on motion, it was 
proper to order it to be made the judgment of the court. 

There being no objections filed to this award, we see no 
reason why the court should not have granted the motion 
to make the same the judgment of the court. The 
court, on the contrary, on motion of defendant, set aside 
said rule of reference and vacated said award upon the 
ground “that the referee misconstrued said order of refer- 
ence.” The order of reference was made with the consent 
of the parties, and duly placed on the minutes, and re- 
ferred both questions of law and fact to the referee. Un- 
der it, the referee proceeded to hear the evidence, and 
rendered a decision both upon the law and facts, and we 
find no error in his construction of the order of reference ; 


nor do we find any error in his decision, upon the law 
and facts as submitted to him. 

To an award thus made, a mere suggestion in the form 
of a notice to the referee, that “he had misconstrued the 


, 


order of reference,” without stating wherein or in what 
respect, in our opinion is no sufficient ground of exception 
for vacating or setting aside the award, and especially 
when, after the most careful examination, we are at a loss 
to determine how, or in what manner the referee has so 
misconstrued the order of reference. 

Awards are to be favored by the courts, as they are de- 
signed to terminate controversies, and they should be sus- 
tained when made in conformity to law, unless vicious or 
defective for some manifest cause, properly made known 
to the court. 

The act of 1876, relied upon by defendant in error and 
embodied in section 4242 of the Code, does not change 
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the rule above prescribed as to entering awards upon the 
minutes. The object of that act was simply to define 
in what courts and counties such entries shall be: had. 
It declares that awards made upon cases pending in any 
court of this state shall be entered on the minutes of the 
superior court where said suit is pending. Those awards 
made under the act of 1855-6(Code, 4225), shall be entered 
on the minutes of the superior court of the counties where 
the parties reside against whom the award is rendered, if 
residents of the state, and if not such residents, in the 
county where the award was made. In view of the facts 
as they appear, we think the court erred in not allowing 
the motion of the plaintiff to. make the award of the 
referee the judgment of the court, and in vacating the 
order of reference and setting aside the award. 
Judgment reversed. 


BROUGHTON e al., executors, vs. FOSTER, executor. 


. The agreed statement of facts in this case is so meagre and unsat- 
isfactory, that this court is unable to pass upon the question of 
discharge of the property involved from the lien of plaintiff's judg- 
ment. 

(a.) After a deed to land has been made to attorneys as a fee, and the 
grantor has been adjudged a bankrupt, to say in an agreed state- 
ment of facts that the land was “reported” in the bankruptcy pro- 
ceedings, and “allowed” as fees to the attorneys by the register, but 
was never in the charge of the assignee, is too vague and indefinite 
to form a basis for a judgment of this court, involving what may 
have been actually done in the bankrupt court. 

2. Actual notice to an agent of matters connected with his agency is 
also actual notice to his principal, and the latter is bound thereby. 

(a.) Notice to a purchaser of a subsisting judgment against property 
purchased, is only prima facie evidence of ma/a fides. and he may 
rebut such presumption by showing that he acted in good faith to- 
wards the judgment creditor. The question of dona fides in such 
cases is one to be reached by evidence and settled by a jury, not 
by the ruling of the judge, absolutely concluding one who pur- 
chases with notice of a judgment. 

CRAWFORD, J., dissenting from this head-note. 
January 16, 1883. 
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Practice in Supreme Court. Vendor and Purchaser. 
Notice. Bona Fides. Before Judge LAWSON. Jasper 
Superior Court. October Term, 1881. 


Reported in the decision. 


KEY & PRESTON, by JACKSON & KING, for plaintiffs in 
error. 


FLEMING JORDAN; C. L. BARTLETT, for defendant. 
CRAWFORD, Justice. - 


Isaac T. Wyatt, in May, 1873, employed Key & Preston, 
attorneys at law, to procure for him a discharge in bank- 
ruptcy, and in consideration of their services therefor, 
executed to them a deed to one hundred acres of his land. 
This land, as appears by an agreed statement of facts, was 
“reported” in the bankruptcy proceedings, and ‘‘allowed” 
as fees to the attorneys, by the register and district judge, 
but was never taken charge of by the assignee. The tes- 
timony shows that this land was sold by the attorneys to 
W. H. Wyatt, a son of the bankrupt, the bankrupt acting 
as the agent of the son in the purchase, and taking for 
him a bond for titles, under which the son claimed that he 
went into possession. This bond was transferred to J. A. 
Broughton, to whom the attorneys named made a deed, 
April 23, 1878, and under which he claims to have been 
also in possession of the land. 

An execution against the bankrupt, dated January 22, 
1859, and never proved in bankruptcy, was levied upon this 
land, March 11, 1879; a claim was interposed by Brough- 
ton, a trial had, and the property found subject; where- 
upon he moved for a new trial, which was refused, and he 
assigned the same as error. . 

Under this motion for a new trial, we are called on to 
decide: 

(1.) Whether the facts stated discharged the lien of the 
plaintiff's judgment on this land ; and, 


- 
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(2.) Whether the notice which W. H, Wyatt had of this 
judgment, was such as to make him a dona fide purchaser 
under the law, and protect him and his vendee against its 
lien after four years’ possession of the land. 

1. Upon the first question, we regret to say, that the 
agreed statement of facts is entirely too meagre and un- 
satisfactory, as well as too inconsistent with itself, to enable 
this court to rule_the law arising thereunder. To say that 
the land was reported after the deed, and administered in 
bankruptcy, when the title was out of the bankrupt before 
his adjudication, and never in the hands of the assignee at 
all, is too vague and indefinite for any satisfactory judg- 
ment to be rendered thereon by this court. It should be 
shown exactly what was done; and when so shown, then 
the judgment of this court can be satisfactorily rendered: 

2. The court charged the jury, that notice to the agent 
was notice to the principal, and that if Isaac T. Wyatt 
was the agent of his son, Wm. H. Wyatt, in the purchase 
of this land from Key & Preston, and negotiated the trade, 
and he had notice of this judgment, that was notice to his 
principal, and the purchase and possession by the said 
Wm, H. Wyatt, under said notice, would not be dona fide. 

in this connection, the judge refused to charge the follow- 
ing request in writing, offered by the claimant’s counsel: 
“ The fact that a purchaser of land had actual notice of a — 
subsisting judgment against it, is not absolutely conclusive 
against said purchaser on the question of dona fides, but 
the presumption of fraud, or of bad faith, arising from sueh 
actual notice at the time of the purchase, may be rebutted 
hy proof of other circumstances antecedent or accompa- 
nying the transaction.” 

This court concurs with the judge below in holding that 
notice to Isaac T. Wyatt, who purchased this land for his 
son, was notice to the son; that is to say, actual notice to | 
the agent of any matter connected with his agency, is also 
actual notice to the principal, and he is bound thereby. 
Upon the balance of the charge given, and that refused, 





SEPTEMBER TERM, 1882. 718 


The Central Railroad vs. Henderson. 


a majority of the court hold, that notice to a purchaser of 
a subsisting judgment against property purchased, is only 
prima facie evidence of mala fides against him, and that 
he may rebut and overcome this. legal presumption by 
showing that he acted in good faith towards the judgment 
creditor. In other words, that the question of bona fides 
in such cases is one to be reached by evidence and settled 
by a jury, and not by the ruling of the judge that one 
who purchases with notice that the property is subject 
to the lien of a judgment, is absolutely concluded against 
showing the good faith of his purchase. 

For myself, I adhere to the judgment rendered in the 
case of Prater vs. Cox et al., 64 Ga., 706, and refer to the 
opinion there delivered for the reasons which induced me 
to concur with the late Chief Justice Warner on the ruling 
then made. It is due to the learned judge, whose judg- 
ment is here reversed, to say that, in pronouncing it, he 
followed the decisions made by a majority of this court in 
the cases of Phillips vs. Dobbins, 56 Ga., 617, and Prater vs. 
Cox et al., 64 Ga., 706, which contained the latest rulings 
on the question. 

Judgment reversed. 


THE CENTRAL RAILROAD vs. HENDERSON. 


[This case was argued at the last term, and the decision reserved. Spraer, Justice, being 
disqualified, did not preside.] 


1. If one as agent of a railroad company accepted a free ticket there- 
from, and while traveling over the road free of charge, upon leaving 
the train near a depot, was injured, he would be estopped from co 
nying the existence of his agency. 

(a.) Though one may be an employé of a railroad company, yet if his 
agency is disconnected from the running of trains, and, while travel- 
ing, he is injured by the running of a train, he stands. in the position 
of a passenger, and will not necessarily be precluded from recovery - 
by the existence of some degree of negligence on his part; but in 
such a case the doctrine of apportionment of damages on account 
of contributory negligence may apply. But where the injury did 
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not result from the running of trains, and was disconnected there- 
from, but resulted from the existence of a dangerous hole in the 
ground held by the company in connection with its depot, at which 
the injured party was an agent, it would be necessary for him to be 
wholly blameless to authorize a recovery. 

(4.) If the plaintiff was an employé of the road, and was injured by 
co-employés engaged in business other than the running of trains, 
it does not matter that he was not connected with them in regard to 
the pit where the injury occurred ; to recover he must be blameless, 

. Where one, at his own request, was put off of a railroad train ata 
point some distance from the depot on adark night, but reached 
the depot in safety, and afterwards, instead of following the public 
road, relied on his knowledge of the locality and sought to follow a 
by-path which passed a pit on the land of the railroad, which he 
himself had formerly cleaned out, and to carry his own baggage 
along such pathway in the dark, if he missed the path, fell into the 
pit and was injured, he could not recover, although the underbrush 
and shrubbery around and in the pit had been cut by the railroad 
hands, according to their custom of annually clearing the right of 
way, and though this had been done while plaintiff had been absent 
from home and without his knowledge, and a snag left in the pit in- 
jured plaintiff when he fell. The real cause of the injury wa:, plain- 
tiff’s own negligence. 





February 13, 1883. 


Railroads. Damages. Negligence. Master and Ser- 
vant. Before Judge CARSWELL. Scriven Superior Court. 
November Term, 1881. 


Reported in the decision. 


A. R. LAWTON; SINGLETON & WADE; JACKSON & 
KING, for plaintiff in error. 


BLACK & DELL; L. E. BLECKLEY, for defendant. 


JACKSON, Chief Justice. 


Henderson sued the Central Railroad and Banking Com- 
pany for aninjury sustained by him by falling into a pit, 
after he was put off the cars, by his request, at a station 
on the road, where passengers were not put off at night. 





. 
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He was traveling as agent of the company, by virtue of a 
ticket or pass given him, and used by him as such agent. 
He was put off the car at the depot, where no regular agent 
was appointed, and where alone he had ever acted as an 
agent for the company. He was born and raised, and 
lived at, or in close proximity to, the depot, and knew all 
about the surroundings, owning the fee of the property 
and the store-house used as a deposit for freight there. 
The pit, some three and a half feet deep, was dug and had 
been used a long time ago for machinery for water works 
by the company, but the use had been discontinued since 
Sherman’s army passed by and destroyed those works. 
The plaintiff himself had afterwards cleaned it out with 
the intention to make a bath pool out of it, he having dug 
a well in ten feet of it; but finding that it had no brick 
bottom, had abandoned his purpose. It stood within less 
than thirty feet of the store, the piazza of which was 
used as a freight deposit for goods by the company ; and 
immediately fronting the piazza so used, a road ran by 
the store to plaintiff's home; but that night he did not use 
or try to use this public road, but tried to follow a path, 
encumbered as he was with some luggage, flowers and an 
overcoat, missed the path and fell into the pit, and was 
pierced by a snag therein, which had been chopped off 
slantingly by some persons, said to be the railroad hands, in 
chopping down the vegetation which had grown up in the 
pit. Plaintiff had been absent at the meeting of the gen- 
eral assembly, of which he was a member, and did not 
know that the shrubbery around and in the pit had been 
cleared away inhis absence. It seems from the evidence, 
however, that it was done annually, it being within the 
right-of-way, or the thirty feet allowed ; though there is 
some confusion about the right of way, plaintiff himself, 
the owner of the fee, testifying that he did not know that 
the right of way covered the pit. The train was a long 
one, freight cars preceding the passenger car, and he was 
put off some sixty-five yards from the store, and his trunk 


a little nearer the store, being in the baggage car. 
v 69—46 
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The right to recover, is based upon negligence in the 
company, by its hands having cut down the trees of heaven 
and dog fennel around and in the pit, so as to leave this 
dangerous snag therein. 

The jury, under the charge of the court, found ten thou- 
sand dollars for the plaintiff, and on the refusal of the court 
to grant defendant a new trial on the grounds set out in 
the motion, error is assigned here. 

Those grounds are: 

(1.) Because the verdict is contrary to the dete of the 
‘court, and given in utter disregard of the same, which 
.charge was in writing, and a copy of the same is hereto 
attached. 

(2.) Because the verdict is contrary to evidence, and de- 
cidedly against the weight of evidence. 

(3.) Because the verdict is contrary to law. 

(4.) Because the damages awarded by the jury are ex- 
cessive. 

(5.) Because the court erred in giving the following 
charge to the jury at the request of plaintiff's counsel, 
to-wit: “ What amounts to negligence is a question of fact, 
and the question of what amounts to negligence, under 
all the circumstances, is a matter to be decided by the 
jury under the proof,” said charge being given without 
any qualification or addition as to the obligation of the 
jury to apply the law, as given by the court, to the facts 
as proved. 

(6.) Because his Honor erred in refusing to give, on 
request of defendant’s counsel, the following charge, to- 
wit: ‘If Henderson was traveling, on the night of the acci- 
dent, on a free ticket, given to him as agent of the company, 
he stands in the attitude of an employé of the railroad, 
and cannot recover any amount of damages, unless it is 
shown that he was absolutely free from fault or negligence,”’ 
said charge being given by his honor with the words, “and 
was an agent of the company,” added and inserted imme- 
diately before the words, “he stands in the attitude of an 
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employé,” etc., thus destroying the force and effect of the 
charge requested. 

We think that the grant of a new trial is necessitated 
by the sixth ground of the motion, and by the other 
grounds therein, that the verdict is contrary to evidence 
and to law. 

1. The plaintiff was traveling by virtue of a pass as 
agent of the company, and having accepted it as such, and 
traveled upon it in that character without paying as a 
passenger, but on a free ticket as agent of the company, 
such acceptance of the ticket and deriving such value 
from it, constituted him, beyond all doubt, agent and em- 
ployé, so far as this trip was concerned. These facts estop 
him from denying the character and cffice by virtue of 
which he procured-and used the free ticket. Whether he 
was a regular agent at that depot or not—though the 
evidence discloses no other agent there—is wholly imma- 
terial. This ticket recognized his agency of some sort at 
that post by the company, because it so called him therein ; 
it showed the acceptance of that recognition by him, be- 
cause he received and used it to his profit. The court, 
therefore, we think, erred in the addendum, *“‘ and was an 
agent of the company,” unless he had added thereto the 
legal principle referred to in the request itself, “and this, 
if you believe he used the free ticket in evidence on that 
occasion, he is concluded thereby from denying.” 

But it is insisted here, on the authority of 51 Ga., 213, 
and 61 Ga., 586, 590, that the doctrine of contributory 
negligence does not apply here so as to defeat the plain. 
tiff’s recovery, even if he was an agent and employé of 
the company, because he was not an employé in the mat- 
ter of running the trains, it being there ruled that one 
not so employed and on the train for passage, stands on 
the footing of a passenger, to whom under our law con- 
tributory negligence does not deny any recovery, but 
requires an apportionment of damages. This rule would 
most clearly apply in this case if this agent had been 
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injured by the running of the train; but his right of action 
is based on the negligence of those who were concerned 
in this pit, in cutting down the timber therein and leav- 
ing it in the condition it was when the snag pierced him. 
It was the carelessness of these co-employés which caused 
his injury—if carelessness be imputable to them therein— 
or of those over them, if such there were at this depot. 
The plaintiff himself seemed to be in charge there, when 
at home. At one time he cleaned out this pit to make a 
bath-house of it, being thus seemingly in command. So 
that, though he was disconnected with the running of the 
train and its machinery, he was not with this pit, if by 
any reasoning it can be made part of that machinery. 
If he cleaned it out when filled up, he was the cause, cer- 
tainly one cause, of his own injury, and he himself swears 
that “he cleaned the rubbish outof it, which had collected 
ever since the railroad ceased to useit. * * * The 
cleaning out was done by me and at my direction pub- 
licly, and the rubbish left thrown out. on the ground.” 

But if he was an employé of the road, and injured by 
co-employés engaged in business other than the running 
of the train, it does not matter that he was not connected 
with them in this pit. 54 Ga., 509, and following cases. 
The distinction made between such employé and other 
persons injured by employés of the road is, that the em- 
ployé must be wholly blameless to authorize a recovery ; 
others may recover, though partly in fault. 54 Ga., 509, 
et seg. So that, in any view of the case, we think that the 
doctrine of contributory negligence barring his right is 
applicable, and that the substance of the charge should 
have been given as requested, and without the addendum. 
The general charge nowhere puts the question of his agency 
derived from accepting and using the free ticket, on which 
he is designated as agent at 54, the very depot where he 
was hurt, before the jury, but holds them to the single 
issue of actual agency. 

2. But even if it be conceded that the plaintiff was not 
a co-employé of the company, and stands unaffected by 









SEPTEMBER TERM, 1882. 721 


The Central Railroad vs. Henderson. 


being agent and traveling ona free ticket, do not the facts 
show that his own negligence was the cause of the injury, 
and that he could have avoided it by ordinary care? 
He cleaned the rubbish out of the pit and threw it out, 
leaving it open; in a dark night he followed this path, 
leaving an open, public road; he seems to have been 
encumbered with luggage, and yet walked rapidly where 
he could not see; by his own option, and at his special 
request, he was put out at this depot, with which he was 
familiar, and where it was not the habit to land passengers 
at night; he was necessarily landed at a distance from 
the store, but was not thereby hurt, for he got to the 
store in perfect safety; after he was put off by his request 
at this depot safely, and got to the depot safely, he did 
not arouse his. tenant, the occupant of the store, but left 
it and left the public road to pursue the path, thinking 
that his knowledge of the locality from boyhood would 
enable him to thread it successfully, though so dark; he 
apparently assumed the risk; and the question is, could 
he not by ordinary care have avoided the danger and 
damage, and did not his own negligence or want of pru- 
dence, ordinary prudence, cause the calamity? It so 
appears to us from this record; and while negligence is a 
question of fact for the jury, yet it is the right of the 
court and its duty to supervise verdicts and grant a new 
trial where the verdict is without evidence, or so strongly 
and decidedly against its weight as to make the verdict 
unlawful; and it is the duty of this court, while reluctant 
to interfere with the court below in such cases, to have 
and exercise the nerve to do so where the verdict appears 
to it contrary to law, because unsupported by sufficient 
testimony on vital points. It should be noted, too, that 
the proof is not positive, either how far the right-of-way 
at this point extended, or that employés of the company 
cut out the shrubbery and left the snag. So that thecase 
must be tried anew. 
Judgment reversed. 
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LARAMORE vs. THE BANK OF AMERICUS. 


1. Asecurity infected with usury.is void as to the legal interest and 
usury, even in the hands of an innocent holder, without notice. 

2. A plea of usury must set forth the sum on which the usury was 
paid, or is to be paid, the time when the contract was made, when 
payable, and the amount of usury agreed upon, taken or reserved: 
and the evidence to sustain a plea of usury must show such facts. 

(a.) The evidence in this case fails to show such facts, and the verdict 
was right. 


October 3, 1882. 


Interest and Usury. Before Judge Crisp. Lee Su- 
perior Court. March Term, 1882. 


To the report contained in the decision, it is only neces- 
sary to add that the witnesses on behalf of the plaintiff 
denied the existence of usury, and the only testimony on 
that subject, introduced by defendant, was as follows: “‘In 
Americus, 1875, he gave to N. Emanuel a promissory 
note for the sum of $ ,and in said note there was 
about $60.00 usury. The Bank of Americus held against 
him a note for the sum of $55.00, and inthe year 1878, on 
the day of ——, of said year, he and the Bank 
of Americus had a settlement, and he paid the bank the 
sum of $800.00, and then gave the bank the four notes 
sued on. Hawkins, president of the bank, agreed tocharge 
one per cent. per month, but charged two per cent. per 
month.” 


J. F. Watson; HAWKINS & HAWKINS, for plaintiff in 
* 
error. 


GUERRY & SON, for defendant. 


SPEER, Justice. 


This was a suit brought by the defendant in error 
against the plaintiff in error to recover the amount claimed 
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to be due on certain promissory notes, to which the de- 
fence of usury was made. A verdict was had for the 
plaintiff ; and on a motion fora new trial, the defendant 
alleged error in that the court charged the jury, “that if 
the plaintiff received, either as collateral or by purchase, 
the note of two hundred and ninety dollars in due course 
of trade before due and without notice of the usury, the 
plaintiff was entitled to collect the whole sum due.” The 
court, in overruling the motion, admitted the charge was 
error, but refused the motion on the ground that the evi- 
dence on the trial as to the usury was so indefinite and 
uncertain that the jury could not have found for the de- 
fendant, and the verdict was, therefore, right. é 

That the charge was error is evident from the ruling 
of this court in the case of Batley vs. Lumpkin, 1 Kelly, 
392, where it was held that “a security infected with 
usury is void as tothe legal interest, and usury, even in 
the hands of an innocent holder, without notice.” 

In looking into the record, we concur with the court 
below, that the evidence as to the usury was too indefinite 
and uncertain as to the amount on which the usury was 
reserved, the time for which it was reserved, and the rate 
per cent. charged, upon which a defence could legally 
rest. To say there was so much usury in amount reserved 
ona contract, is not sufficient. Amounts, dates, rate 
per cent. and the time of the maturing of said contracts, 
should be shown with such certainty as is required in such 
pleas by section 3419 of the Code of 1868, so as to furnish 
the data to the court and jury upon which to predicate 
their finding in such a case. Inthecase of 7rammedll vs. 
Woolfolk, at the February term, 1882, of this court, it 
was ruled: “ The plea of usury is one regulated by special 
legislation. Such a plea must be complete within itself, 
and set forth the sum upon which the usury was paid or 
to be paid, the time when the contract was made, when 
payable, and the amount of usury agreed upon, takenand 
reserved.” See also 65 Ga., 386. 
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We see no evidence in this record to sustain this de- 
fence as required by law, and while we hold that there 
was error in the charge of the court, yet we agree with 
him that the verdict was right under the proof. 

Judgment affirmed. 


WELDON vs. PATRICK.* 


1. A petition by a ward directed to the ordinary for the purpose of 
citing her guardian to a settlement, which alleged that the petitioner 
was twenty-one years of age, and that the defendant was her guar- 
dian, and asked that he be cited to appear before the court for an 
account and settlement with petitioner, was in substantial compli- 
ance with §1839 of the Code. 

. The appearance and pleading of the defendant waived process or 
formal order of citation and service thereof. Code, §3335. 

. The orders of courts of ordinary in this state, connected with the 
settlements of guardians and wards, are judgments of courts of 
general jurisdiction, and the necessary jurisdictional facts need not 
appear on the face of the proceedings to render them valid. 17 
Ga., 195; 7 1b., 562; 54 6., 87. 


November 14, 1882. 
SPEER, Justice. 


[Miss Weldon cited Patrick, as her guardian, toa settle- 
ment with her. Among other things, the defendant pleaded 
a former recovery, and offered in support of such plea, 
the following record : 

“ To the Court of Ordinary of Spalding County : 

“The petition of Relda Weldon respectfully showeth that she is 
twenty-one years old; that Wiley Patrick is her guardian, and asks 
that the said Wiley Patrick be cited to appear before your Honor to 
make an account and settlement with your petitioner. 

M. V. MCKIBBEN, 
Plaintiff’s Attorney.” 


* No full reports or opinions are published in the following cases, under the provisions 
of the act of March 2, 1875. (R.) 
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“ORDINARY'S OFFICE, SPALDING COUNTY, Ga., April 19, 1875. 
“ To Wiley Patrick, Guardian of E.R. Weldon: 

“Your ward, E. R. Weldon, having applied to this court for a cita- 
tion requiring you to appear and make an account and settlement, 
you are hereby cited to be and appear before this court, by ten o’clock 
in the forenoon of the first Monday in May, 1875, to make an account 
and settlement with your said ward. Witness my hand and official 


signature this April 19th, 1875. 
F. D. DISMUKE, Ordinary.” 


“SPALDING COURT OF ORDINARY, May Term, 1875. 
“On hearing the evidence in the foregoing case of Relda Weldon 
vs. Wiley Patrick, her guardian, it is ordered and adjudged by the 
court, that the said Wiley Patrick, guardian of said Relda Weldon, has 
overpaid his said ward seventeen dollars more than was due her. It 
is therefore ordered that the said Relda Weldon pay the costs of this 
proceeding. By the court. 
F. D. DisMuKE, Ordinary.” 


It was shown that on the day the judgment was ren- 
dered, plaintiff's attorney and Patrick both appeared and 
examined tke returns of the guardian ; after which, plain- 
tiff's attorney stated that he would not have anything 
further to do with the case. The evidence was conflicting 
as to whether or not he ordered it dismissed. 

The auditor to whom the present case was referred 
(having been carried to the superior court by appeal), re- 
ported that the former case was a bar to it. Exception 
was taken to this ruling, it being insisted that the former 
record was insufficient to furnish a basis for judgment or 
show jurisdiction. The exception was overruled and the 
report approved. Plaintiff excepted.] 


STANFORD vs. TREADWELL eé/ al. 


1. This court will not regard a direct exception to the verdict of a jury 
on the ground that it is contrary to law and evidence, where no mo- 
tion for new trial has been made in the court below. When, there- 
fore, exceptions pendente lite have been filed, and at the termina- 
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tion of the case it is desired to have the rulings so excepted reviewed, 
the better practice is to have a valid exception to the final judg- 
ment, on which to graft an assignment of error on the interlocutory 
decision. 

(a.) Whether an exception to the verdict as contrary to the law 
and evidence, will suffice as a basis to bring the case before this 
court for a review of the interlocutory decision, is not decided. 

. Pending an action for damages resulting from the overflow of land 
caused by a mill dam, the parties submitted the question to arbitra- 
tion. By the terms of the submission, the arbitrators were to deter- 
mine the amount of damage to the land, “ past, present and pros- 
pective,” and also the height of the dam, which was never to be 
raised. The arbitrators returned an award, by which they found 
five hundred dollars damages, and also stated that they proceeded 
to measure the mill dam, and found “it to be four feet four inches 
from the bottom of the river to the top of the dam on the east side 


of the river”: 
Held, that such award was too uncertain, and was properly set aside 
by the court. 


December 12, 1882. 
JACKSON, Chief Justice. 


[Stanford brought case against Treadwell e¢ a/. on ac- 
count of the overflow of his land resulting from a dam 
erected by them. Pending the case, the matter was, by 
agreement, referred to arbitration. The facts concerning 
the reference and return are stated in the second head-note. 
Exceptions were filed to the award by defendants, and it 
was set aside by the court for want of certainty in regard 
to the measurement of the dam, the award not showing 
where or how the measurement was made. Plaintiff filed 
exceptions pfendente lite to this ruling. On the trial, the 
jury found for the plaintiff twenty dollars, and being dis- 
satisfied, he filed his bill of exceptions, and assigned two 


errors: 
(1.) That the verdict was two small. 


(2.) That the court erred in setting aside the award, as 
set out in the exceptions pendente lite. 
When the case was called in the Supreme Court, counsel 
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for defendants in error moved to dismiss it, because an 
exception directly to the verdict of a jury was not valid, 
and, therefore, there being no legal exception to a final 
judgment, the assignment of error on the ruling pendente 
lite was without legal foundation on which to rest. On 
this motion, the court ruled as stated above, but preferred 
to affirm the judgment, instead of dismissing the case. ] 


LARKIN vs. THE CITY OF DARIEN. 


. Where one signs his name to a bill of sale by making his mark, such 
bill of sale is not rendered inadmissible because there was no wit- 
ness to the signature. If proved genuine, such signature is good 
and binding. 

. While the commissioners of McIntosh county, before whom this 
case was tried, did express the opinion that the bill of sale was 
worthless, still they rested their judgment on the existence of fraud, 
and on that question the evidence supported the finding. Code, 


§2751. 
January 30, 1883. 


JACKSON, Chief Justice. 


[A horse was levied on under a fi. fa. for municipal taxes 
due the city of Darien, by Mrs. Larkin. It was taken 
from the premises of the defendant, her son being present 
at the time. She begged for time, and at her instance, a 
sale was postponed for over twelve months, nothing being 
said during that time indicating that it was not her prop- 
erty. (The exact age of the son is not given, but he wasa 
minor.) When the marshal finally advertised the horse for 
sale, the son, by next friend, interposed a claim. The case 
was tried before the commissioners of McIntosh county, 
who were ex-officio mayor, etc., of Darien. Claimant ten- 
dered a bill of sale from one Stevens, conveying the horse 
in question to claimant, in consideration of $18.00. This 
was signed by a cross mark, but its execution was sworn 
to by the father of claimant. The court held the bill of 
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sale to be a nullity, because there was no attesting wit- 
ness. Claimant and his father testified that the posses- 
sion had been in him; that he had purchased the horse 
from Stevens, and owned it. The horse was found sub- 
ject, and claimant carried the case to the superior court 
by certiorart. The answer to the writ showed that the 
mayor, etc., did express the opinion that the bill of sale 
was worthless, but rested their judgment finding the prop- 
erty subject on the evidence stated above as to the levy, 
the lapse of time, the action of the mother in the presence 
of her son, and his failure to assert title. 

The certiorari was refused, and claimant excepted. The 
points made are ruled in the head-notes. | 


GREEN vs. THE STATE OF GEORGIA. 


1. The verdict in this case was not contrary to law or the evidence. 

. On the trial of a defendant charged with robbery, it appearing from 
the evidence of the person robbed that he had been under the influ- 
ence of liquor, or drugs contained therein, and so stupefied thereby 
that he really had no clear and satisfactory recollection of what did 
transpire on the day of the robbery, and that the court, for the pur- 
pose of arriving at once at what the witness knew, and shortening 
the examination, put the following inquiry to him: “ You had the 
money and was associating with these boys” (meaning the defend- 
ant and another), “and the next day the money was gone ?”—this 
was not such an expression of opinion on the part of the court as to 
require a new trial. 


January 23, 1883. 
CRAWFORD, Justice. 


[To the report contained in the syllabus, it is necessary 
to add only the following: Green was indicted for the 
robbery of one Thornton, and was found guilty. When 
Thornton was placed upon the stand as a witness, it be- 
came evident that at the time of the robbery, he had been 
so stupefied with liquor or with drugs contained therein, 
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that his recollection was very confused and indisfinct. 
After he had been examined for some time, and had tes. 
tified to his having been in company with defendant and 
another on the afternoon of the robbery, drinking with 
them, and having been robbed, and had also stated his 
want of definite recollection of the circumstances, the 
court said to him: ‘‘ You had the money and was associat- 
ing with these boys” (meaning defendant and the other), 
‘and the next day the money was gone?” And this ques- 
tion was assigned as error. | 


DICKINSON eft al. vs. MANN. 


1. Exception being taken to the grant of a new trial and error assigned 
thereon, the writ of error will not be dismissed for want of proper 
assignment of error on rulings made by the court below, whether 
other grounds of exception be good or not. 

2. The first grant of a new trial on the ground that the verdict is not 
supported by the evidence, will not be criticized closely, unless it 
appears that there has been an abuse of discretion by the court 
below. 

3. Where counsel have had an opportunity on the hearing to move to 
dismiss a motion for new trial because not properly before the 
judge, but have failed so todo, this court will not review his judg- 
ment on that ground, the point being made for the first time in the 
bill of exceptions. 61 Ga., 281. 

(a.) Whether, in case the judge, without proper authority under order 
in term time or agreement, should pass upon a motion for new trial 
in vacation, and in the absence of counsel, they would not have the 
right to raise the point for the first time by bill of exceptions? 
Quere. 

4. A judge who has heard a case may defer his decision without any 
consent of counsel; and the fact that the judge sends his decision 
to the clerk of the court to which tle case belongs, while another 
judge is legally presiding therein, would not invalidate the judg- 
ment. Such proceedings would, at most, be a mere irregularity. 


September 26, 1882. 
JACKSON, Chief Justice. 


[Dickinson e¢ a/, filed a bill against Mann. The trial 
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resulted in a verdict and decree for complainants. De- 
fendant made a motion for a new trial, which was granted, 
and complainants excepted. Various grounds of error 
were assigned, among them that the grant of a new 
trial was error; and that the motion was not mate 
at the term at which the case was tried, nor was there 
any: agreement or order sufficient to authorize a hearing 
in vacation. (There was an agreement and order, but it 
was claimed that they themselves were made after the 
adjournment of the term, and that they were to allow a 
motion to be perfected, not made.) Other grounds were, 
because there was no brief of evidence filed and approved 
during the term; because the order granting the new trial 
was passed some'time after the argument; and because 
the order granting the new trial was passed at chambers 
by the judge who presided in the case, while the judge of 
the circuit in which the case was tried, was actually hold- 
ing court in another county. On certifying the bill of 
exceptions, the presiding judge stated that He really ap- 
proved the brief of evidence, hut by clerical mistake 
omitted to write out the approval and order for filing; 
that he ur.derstood that the papers were in proper shape ; 
and that it was agreed that he should decide the case at 
his convenience; that he heard argument, counsel for 
both sides being present, and that no objection was made 
to the regularity of the motion. A motion was made to 
_ dismiss the writ of error. The court ruled as stated in 
the head-notes. | 


SHEFFIELD, sheriff, vs. THE STATE OF GEORGIA. 


1. No power is given to the judge of the criminal court of Decatur 
county by the act creating that court to attach a sheriff of another 
county for failure to execute a criminal warrant issued by him. 

(a.) If the general act creating county courts could be invoked, no 
such power is given thereby. 

2. A sheriff cannot be ruled out of the county of his residence for 
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failure to execute a criminal warrant therein. Whether an attach- 
ment be a civil or criminal proceeding, the county of his residence 
is the proper venue of the case. Constitution, art. VI., sec. XVI., par. 
6; 17 Ga., 187. 

(a.) Seméle, that upon a proper proceeding by information to the 
court of the county of the sheriff’s residence, and after a hearing, 
he might be compelled by proper penalties to perform his duty, if 
he be neglecting it. Code, §§269, 361. 

September 26, 1882. 


CRAWFORD, Justice. 


[Certain parties, alleged to be residents of Miller county, 
were charged with misdemeanors fn the county court of 
Decatur county, and warrants issued for them and placed 
in the hands of the sheriff of Miller county. Upon his 
failure to arrest the parties, the judge of the county court 
of Decatur county issued an attachment wzsz, requiring 
him to show cause why he should not be attached for 
contempt. He answered, among other things, that he 
was the sheriff of Miller county, and that the county 
judge of Decatur county had no jurisdiction over him. 
The county judge fined him, and upon certiorari the supe- 
rior court sustainedthe ruling. The sheriff excepted.] 


HAYDEN vs. THE STATE OF GEORGIA. 


1, The right to correct the errors of inferior judicatories by certéorarz 
is a constitutional right; and although the act creating the city 
court of Hall county provided that “a writ of error shall be direct 
from the said city court tothe Supreme Court of this state, upon a 
bill of exceptions filed under the same rules and regulations as | 
govern and control the issuing of writs of error and filing of bills 
of exceptions in the superior courts of this state,” such remedy is 
cumulative, and does not deny the right of certzorarz. 

JACKSON, C. J., dubitante. 

2. A plaintiff in certéorarz must allege error so distinctly that a review- 
ing court may understand the ground of error relied on. 

(a.) For a plaintiff in certéorar to allege that the judge who presided 
on the trial of acriminal case was disqualified, “because he was the 
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attorney at law of the Richmond and Danville Railroad Company, 
which, it is averred, was interested in the litigation pending, involving 
the property which the applicant was convicted of having forcibly 
entered and detained,” was not sufficient, where it did not appear 
in what manner either the judge or his client was interested in the 
present case. 

. The statement of a prisoner is admissible by statute, to be weighed 
and passed upon by the jury, and they may believe it, notwithstand- 
ing it conflicts with the sworn testimony of witnesses. Therefore, 
when a legal and pertinent request to charge has been made in 
writing, based upon such statement, it should be given ; otherwise, 
the statement would be restricted in its effect. 

. It is error for the court to charge in a criminal case that the jury 
should not discredit sworn testimony entirely, in order to believe the 
statement in preference thereto. The credit to be given to the state- 
ment is a question exclusively for the jury. 


September rg, 1882. 


SPEER, Justice. 


[It is necessary to state only the following, in connec- 
tion with the above syllabus: “The court was requested 
to give in charge, a hypothesis based upon the statement 
of the prisoner. This he declined to do, on the ground 
that there was no evidence upon which to base such charge ; 
but charged that the jury “should not discredit the sworn 
testimony in the case entirely, in order to believe the 
statement in preference thereto.’ 


JOHNSON vs. THE STATE OF GEORGIA. 


_ When a cer¢zorar? to the decision of a county judge in a criminal case 
is sought, it must affirmatively appear that the petition, duly sanc- 
tioned, was filed in the clerk’s office within ten days from the trial ; 
otherwise, the will cer¢zorard be dismissed. Code, §301; 64 Ga., 
751, 599; 60 Jé., 632. 


December 5, 1882. 
JACKSON, Chief Justice. 


[This certiorari was dismissed in the court below because 
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it was not filed in office and the writ obtained within ten 
days after the decision complained of. To this ruling ex- 
ception was taken. ] ; 


CAUTHEN ef al. vs. THE CENTRAL GEORGIA BANK e¢ al. 


1. Where a consent order was passed in term time allowing the judge 
to hear a cause at chambers, during the session of the superior court 
of another county, and during such session another order was taken 
extending the time, but naming the same place, to hear the cause 
at another place than that specified in the order, was illegal, and the 
same having been heard over objections of counsel for one party, a 
reversal will result. 

.) The legality of the order allowing the case to be heard in vacation 
by the judge, in another county than that where the case was pend- 
ing, is not decided. 

. Where several parties were sued on a note—one as principal and the 
others as endorsers—there was noerror in allowing them to adjust 
their rights and liabilities among themselves as sureties or endorsers, 
and to introduce parol testimony for that purpose, if the plaintiff 
was not delayed thereby. 1 Ga. 200, 547; 62 Jd., 85; 65 /0., 673. 

. Where contracts are not contrary to law, the courts are bound to 
enforce them as made. Therefore, in 1879, a note having provided 
that if it were not paid at maturity it should bear interest at the 
rate of twelve per cent., ina suit on such a note, a judgment for such 
agreed interest was right. 


November 21, 1882. 


CRAWFORD, Justice. 


[The Central Georgia Bank brought suit on a promis- 
sory note against Thos. L. Cauthen, as principal, and John 
Cauthen and A. Stafford, as endorsers. John Cauthen 
pleaded, among other things, that he was a mere co-security 
with Stafford, and offered to contribute one-half towards 
the payment of the debt. Stafford, on the other hand, 
pleaded that John Cauthen was really a co-principal with 
Thos, L. Cauthen, and that he (Stafford) alone signed as 
security. On the trial, evidence was introduced in sup- 
port of these pleas, which was very conflicting. The 
judge, to whom the case was submitted without a jury, 

v 69—47 
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held T. L. and John Cauthen liable as principals and Staf- 
ford as endorser, and entered judgment in favor of plain- 
tiff accordingly. This formed one ground of exception. 

This case, standing for trial at the regularterm of Pike 
superior court, was, by consent order, set for hearing be- 
fore the presiding judge at Griffin, Spalding county, at a 
given time. At that place, on May 3, 1882, an order was 
passed continuing the hearing until the 19th of that month, 
or such other time as might be agreed upon by the parties 
and approved by the court, and again naming Griffin as 
the place of hearing. On the Igth of May, the judge ap- 
peared at Barnesville, Pike county, called the case for trial, 
overruled objections thereto, and proceeded to try the 
case. Error was assigned upon this ruling. 

The note in suit provided that, if not paid at maturity, 
it should bear twelve per cent. interest. It was dated in 
1879. The court rendered judgment for interest at that 
per cent. | 


GREER, administrator, vs. BURNAM. 


As a general rule, an appellate court cannot go beyond the jurisdiction 
of the primary court as respects rights. It follows its own modes 
of trial and procedure to ascertain those rights, but does not deter- 
mine and adjudicate other rights wholly outside the power of the 
lower court. 

(a.) Therefore, where suit was brought in a county court on a note for 
purchase money of land, and an appeal wa taken to the superior 
court, a decree could not be rendered requiring titles to the land 
to be made. 

(6.) In the case in 52 Ga., 15, this point was not directly made. The 
court of ordinary stands on a different basis, and has some equitable 
powers in making settlements. 52 Ga., 15; 54 /0., 180; Code, 
§§1839, 1844, 1845, 2599, 2600. 

December 19, 1882. 


JACKSON, Chief Justice. 


[Suit was brought in a county court on a note for 
$152.00, given forthe purchase money of land. The case 
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was carried by appeal to the superior court. The jury 
found for the defendant, and decreed that title be made 
to him. A motion was made for a new trial, which was 
refused, and plaintiff excepted. | 


COTTON et al. vs. SLAUGHTER eft al. 
[On account of providential cause, JACKSON, Chief Justice, did not preside in this case.] 


Where a motion for new trial has been made during the term of the 
trial, it is permissible by consent order to set the hearing for a time 
and place in vacation, and to allow until then to complete a brief 
of evidence, and at such time and place the judge may, for cause 
shown, allow further time; but the brief of evidence must be com- 
pleted within the time allowed, or further time therefor must be ex- 
pressly allowed. An order continuing the hearing is not sufficient ; 
and where such hearing was continued from time to time, and the 
brief of evidence was not completed or approved for twelve months 
after the trial, the motion for new trial was properly dismissed on 
motion. 

(a.) After the time for completing the brief of evidence has long ex- 
pired, the passing of an order continuing the hearing, and reciting 
that the rights of both parties as tothe completing of the brief are 
reserved, will not give vitality to the motion. 


November 28, 1882. 


CRAWFORD, Justice. 


[A case was heard and a motion for new trial made at 
the May term, 1881, of Troup superior court. An order 
was taken setting the hearing of the motion for new trial 
on the fifth day of July thereafter, and allowing until 
that time to perfect a brief of evidence. On the 
day set, the hearing and the right to perfect the brief of 
evidence were continued until July 14, and again on the 
latter date, the motion was continued and set for hear- 
ing during the September term of Franklin superior 
court. During that term, it was ordered that the motion 
be continued until the first week of the November term 
of Troup superior court, but nothing was said as to grant- 
ing further time to perfect the brief, nor was there any 
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reservation of rights as to the same. At the November 
term of Troup superior court, the hearing was again con- 
tinued until December roth, following, “the rights of 
parties on that hearing to be just the same as if the 
motion were heard at this time.”” On December 19th, 
another continuance was had, and the hearing was set dur- 
ing Heard superior court in March following. This order 
contained some recitals looking on one side to an exten- 
sion of time for perfecting the brief of evidence, and on 
the other side to a reservation of all rights touching the 
failure to have the brief prepared. A last continuance 
-was then had to chambers in Troup county. When called 
for a hearing, the motion was dismissed, and movant 

















excepted. ] 








PERKINS vs. COMPTON & SON. 





Whether or not married women could bring suit in respect to their 
separate estates by virtue of the act of 1866 and the constitution 
of 1868, after the act of 1872, that power was explicitly conferred 
upon them; and the statute of limitations buns against them, as 
against other suitors. 65 Ga., 573; acts 1872, p. 39. 


December 30, 1882. 









CRAWFORD, Justice. 






fOn December 1, 1881, Mrs. Perkins brought suit against 
Compton & Son for $713.00, which she alleged had been 
paid to them on December 23, 1873, out of her separate 
estate, upon a debt of her husband. No fraud being 
shown to take the case out of the statute of limitations, 
a non-suit was granted. Plaintiff excepted.] 










ELAM vs. HAMILTON. 


[On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 





1. A distress warrant, unless arrested by counter-affidavit, is final 
process, and may be levied on any property belonging to the debtor, 
and the same may be advertised and sold as in cases of levy under 
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execution. The only difference between the lien of an ordinary 
common law judgment, and that arising under an uninterrupted 
distress warrant, is that the former binds the property of the de- 
fendant from its date, and the latter from the time of the levy. They 
both have the same general lien on the defendant’s property, as 
qualified above. 

. When a counter-affidavit is filed, the process then becomes mesne, 
and the proceeding amounts toa suit for the rent ; and pending the 
same, an action of complaint will not lie for the rent covered by the 
warrant, unless the proceeding under the distress warrant is so de- 
fective that no recovery can possibly be hadthereon. 66 Ga., 729; 
34 Jb., 180. 

November 28, 1882. 


CRAWFORD, Justice. 


[On November 15, 1881, Elam brought his action of 
complaint against Hamilton in a justice’s court, founded on 
a promissory note, dated January 1, 1878, due January 1, 
1879, to Mrs. Tummons for rent. The defendant filed a 
plea in abatement, alleging that on February 15, 1879, 
Mrs. Tummons had sued out a distress warrant for rent, 


based on the same debt; that it had been levied on the 
tools of defendant, and was standing undisposed of. 

On the trial, the evidence showed that the distress war- 
rant had been issued and levied, and that a counter-affidavit 
had been filed and remained undisposed of. The justice 
rendered a judgment sustaining the plea, and plaintiff car- 
ried the case to the superior court by certiorari. On the 


hearing, the judge dismissed the certiorari, and plaintiff 
excepted. | 


EDWARDS vs. THE STATE OF GEORGIA. 


. Before a party can demand a continuance on the ground of the 
absence of a witness, it must appear that such witness has been 
subpoenaed. It is not sufficient that a subpoena has been sued out 
for him. Code, §3522. 

. Where two defendants were indicted for larceny, the offense alleged 
being the stealing of cotton belonging to the prosecutor, on the trial of 
one of them, a possessory warrant previously sued out by the 
prosecutor against the defendant to recover the cotton, with the 
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judgment of the magistrate thereon for the defendant, was not 
admissible. 

. The verdict is supported by the evidence, 

.) The grounds of error should be distinctly set forth in a petition 
for certiorarz. Where a petitioner for cer/zorar7 alleged that the 
finding of the jury in the county court was contrary to law and 
evidence, but pointed out no specific point in which the evidence 
failed, and the presiding judge refused to sanction the same, on ex- 
ception to this court, the judgment of the court below will not be 
reversed because the ¢x arte petition did not show proof of the 
value of the property for the larceny of which defendant was tried. 
In 55 Ga., 222, the whole case, including both petition and answer, 
was before the presiding judge. 


December 30, 1882, 


JACKSON, Chief Justice. 


[Edwards was convicted in the county court of Greene 
county for the offense of simple larceny in stealing cer- 
tain cotton belonging to one Bowden. He presented his 
petition for certtorar? to the judge of the superior court. 
From this the following rulings appear to have been made 
by the county judge: 

When the case was called, defendant moved for a con- 
tinuance on the ground of the absence of a witness by 
whom he expected to prove that the cotton found in his 
possession, and with the larceny of which he was charged, 
was in fact his cotton, raised by him on land belonging 
to the mother of the witness, and that the witness had 
seen the cotton in possession of defendant before the 
alleged larceny. Defendant also “showed” that the 
witness was not absent by his consent or procurement ; 
that neither he nor his counsel had seen the witness since 
the indictment had been transferred to the county court; 
that he had made diligent search to learn the whereabouts 
of such witness; that a subpoena had been issued, but not 
served for want of such knowledge; that he had that 
morning heard that the witness was at Rome, Ga., and 
that he expected to have said witness at the next term of 
court. The motion was overruled. 
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Defendant, among other things, tendered in evidence 
a possessory warrant sworn out by the prosecutor against 
the defendant to recover the cotton, for stealing which he 
was on trial, together with the entry of the constable 
and the judgment of the justice remanding the property 
to the possession of the defendant. On objection, the 
court rejected this evidence as irrelevant. 

Three errors were assigned in the petition for certiorarz: 
(1.) Because the court refused a continuance. (2.) Be- 
cause the court rejected the proceedings on the posses- 
sory warrant. (3.) Because the verdict was contrary to 
law, contrary to evidence and strongly and decidedly 
against the weight of the testimony. It is unnecessary 
to detail the evidence, further than to state that the peti- 
tion set out the evidence of the principal witnesses in 
full, and abbreviated the testimony of some of the less 
important witnesses, by stating that they corroborated the 
testimony of other witnesses as to a given point. Noth- 
ing is said in the petition as to the value of the property. 

The judge refused the certiorari, and defendant ex- 
cepted. | 


PRICE vs. HUGHES. 


Where, pending an application by the wife of a debtor for a homestead 
and exemption of personalty, part of the personalty ‘ncluded in 
the schedule was levied on under a distress warrant sued out by 
the landlord of the applicant’s husband, and before sale the ex- 
emption was granted, the property was not subject to sale. 


September 12, 1882. 


SPEER, Justice. 


[Hughes was the tenant of Price, living upon the rented 
premises. Mrs. Hughes, the wife of the former, made 
application for a homestead and exemption of personalty, 
pending the setting apart of which, the landlord levied a 
distress warrant upon a certain wagon which was included 
in the schedule of personalty. The homestead and ex- 
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emption was granted in due form, and the question 
whether the wagon was subject to levy and sale under 
the distress warrant, was submitted to the judge without 
a jury, the landlord relying upon the cases in 41 Ga., 622; 
44 [d., 600, and 48 /d., 338. The court held that the 
property was not subject to the landlord’s distress war- 
rant, being disconnected from the rented premises. Plain- 
tiff excepted. | 


LEE vs. MILLS. 


. If a claim bond do not conform to the statute, it may be amended. 
If it be so defective as not to protect the plaintiff in 7. fa., and no 
amendment be offered, the claim will be dismissed. In the present 
case, however, an amendment was offered and made, with the assent 
of the sureties, and the motion to dismiss was properly ov@-uled. 

. The verdict is supported by the evidence. 

November 14, 1822. 


CRAWFORD, Justice. 


[This was a claim case. It was appealed to a jury in 
the justice’s court, and after verdict there a certiorart was 
applied for. On the trial in the justice’s court, plaintiff 
moved to dismiss the claim, because the bond given by 
claimant was “no damage bond,” and because there was 
no security on the same. The bond was as follows: 


“GEORGIA—PIKE COUNTY. 


Know all men by these presents that we, Charles G. Mills, as prin- 
cipal, and as security, are held and bound unto J. J. Lee, in the 
sum of eighty dollars, for the payment of which we bind ourselves, 
our heirs and assigns. The condition of the above obligation is 
such that J. A. Wells, constable of 545th district G. M., of said county, 
having levied on one bale of cotton with an execution in favor of J. J. 
Lee, now the said cotton levied on as the property of Sam Butler is 
not the property of said Butler, but is the property of C. G. Mills ; and 
this claim not set up for delay, but as a dona fide claim. 

Cuas. G, MILLS. 
November 16, 1881. 


R. H. ALLEN, N. P. & Ex. J. P.” 
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Claimant moved to amend the bond by inserting in the 
closing part thereof, an obligation to pay damages and 
costs in case the claim should appear to have been frivo- 
lous and for delay only; also to add the name of J. H. 
Baker as security; stating that A. S. Allen had intended 
to sign as such security, but through mistake, put his name 
to the claim oath, instead of to the bond. The justice 
allowed these amendments to be made, and refused to dis- 
miss the claim. A certiorari was applied for but refused, 
and plaintiff excepted.] 


POPE et al. vs. TIFT. 


1. A will contained the following provisions : (After providing for pay- 
ment of debts) “1 leave to my beloved wife, Beatrice H. Pope, all 
my property, real and personal, to be managed and used by her as 
her own, without making appraisements or returns. In case of her 
marriage again, as it would then be necessary to make provision 
for our child (or children, should others be born), I desire an equal 
division to be made of the property between her and such child or 
children.” Other items provided for the death of a child before be- 
coming of age or inarrying, and for a trustee for testator’s daughter : 

Held, that under such will, the wife of testator took a half interest in 
his realty, and his child (there being but one) a half interest, subject 
to be divided on the contingency of a second marriage of the widow. 
In default of the happening of that event, the widow took a trust 
estate for the benefit of herself and child, with broad powers as to 
its use, and without accountability until the happening of the con- 
tingency on which division was to be made. 

. Under such a will, the widow mortgaged the real estate in her own 
name for supplies to conduct farming operations thereon ; the mort- 
gage was forclosed and sale made ; the widow remarried : 

Held, that the mortgage sale conveyed the interest of the widow, but 
not that of the child. 

(a.) The child did not have any equitable claim on the interest of the 
widow, on account of imprudent management of the rest of the 
estate, superior to the title of the purchasers under the mortgage 
ji. fa. 

3. Where the widow holding such an estate was tenant in common 
with another, whose share of the land she reuted for a stipulated 
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annual rent, the claim for rent was a mere debt, and was not a lien 
on the interest of the widow in the land, which could take precedence 
of the purchaser at the mortgage sale. 

October 3, 1882. 


JACKSON, Chief Justice. 


[In connection with the third head-note, it is only neces- 
sary to state that the testator owned a two thirds interest in 
the plantation, which was the property conveyed by the will. 
The other one-third he rented from the owner thereof 
during his life, and his executrix continued to rent after 
his death. The widow and executrix being considerably 
indebted for this rent, it was claimed that this amounted 
to a misappropriation by a tenant in common, and the claim 
of the co-tenant took precedence of the purchaser at the 
mortgage sale. ] 


COOK vs. ROBERTS ef al. 


Where a factor furnishes supplies and provisions to a planter to make 
a crop, and takes a lien on the growing crop therefor, such advances 
are in the nature of purchase money or materials furnished for the 
crop so raised, and the landlord’s debt therefor is superior to the 
homestead right of the debtor’s wife. ~ 


September ra, 1882. 


SPEER, Justice. 


[Cook foreclosed a mortgage against Roberts e¢ a/., given 
to secure a debt for supplies and provisions used for the 
purpose of making the crop whichwas mortgaged. There 
was a general waiver of homestead. Mrs. Roberts ob- 
tained an exemption, and failing to secure all of. the prop- 
erty free from the lien of the mortgage, she and her hus- 
band filed an affidavit claiming $50.00 worth of household 
and kitchen furniture, and two hundred and fifty bushels 
of corn out of the cropraised onthe place. Plaintiff ruled 
the sheriff to require him to sell the corn. The sheriff's 
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answer set up the exemption claimed by Roberts and wife. 
The court held the exemption good, and plaintiff ex- 
cepted. | 


ADAMS vs. GORMLEY, ordinary. 


The ordinaries have power to grant licenses to dealers in liquor, 
whether retailers or sellers of quantities less than one gallon, but 
their discretion in granting or refusing licenses is confined to ap- 
plications for retail licenses. 15 Ga., 468 ; Code, §§1419, 1420, 1424 
528, 529. 


October to, 1882. 


CRAWFORD, Justide. 


[Adams applied to the ordinary of Randolph county 
for a license to sell spirituous liquors, not as a retailer, but 
in quantities less than one gallon. The license was re- 
fused, and he applied to the judge of the superior court 
for a mandamus to compel its issuance. The judge re- 
fused the sandamus, and plaintiff excepted. Plaintiff in 
error contended that, prior to the Code, the ordinary had 
no discretion as to the issuing of licenses, and that since its 
adoption, he only kad discretion as to retail licenses. 
Defendant ip error contended that ordinaries were vested 
with general discretion as to granting licenses. The court 
held as stated in the head-notes. | 


Copy vs. THE STATE OF GEORGIA. 


1. The gist of the offense defined by section 4600 of the Code, is the sale 
of property after mortgage, without the consent of the mortgagee, 
and with intent to defraud him. The sale is the consummation of 
the crime, and fixes the venue, under the constitution. 

(a.) The proof of the venue was doubtful in this case, but may be suf- 
ficient. 

2. A laborer cultivated land under a contract that he should have 
one-half of the net profits, after paying for supplies advanced by the 
landlord and certain expenses, it being agreed that these should be 
paid before the laborer could claim anything. Cotton was gathered 
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and delivered to the landlord, who sold it and credited the supply 
account of the laborer with one-half the proceeds, they not being 
sufficient to pay that debt. Previous to the sale, the laborer had 
given a mortgage on “all his part of the crop of cotton and corn 
raised by him on the Martin place.” He was indicted under section 
4600 of the Code : 

Held, that he had no power to make a valid mortgage on anything 
except his half of the net crop; and, therefore, he sold nothing 
which he could have mortgaged. 46 Ga., 583. 

(a.) There was no sufficient evidence of any fraudulent intent in this 
case. 

(4.) The statement in the mortgage that the mortgagor was to have 
one-half of the entire crop, may be a false representation, but can- 
not affect the case made by the present indictment. 


December 19, 1882. 


JACKSON, Chief Justice. 


[Cited, for plaintiff in error: Code 1873, §4686; 48 
Ga., 43; 5670., 36; 57 1b., 367 ; 42 Lb., 226; 48 1b., 425; 52 
Lb., 567; 53 16., 160; 54 1b., 29; 46 1b., 583.] 


McCAULIs vs. DUVAL. 
[On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 


A judgment may be set aside by a decree in chancery, when the party 
had a good defence of which he was entirely ignorant, or where he 
was prevented from making it by fraud or accident, or the act of 
the adverse party, unmixed with fraud or negligence on his part. 
But where to a suit on a note the defendant pleaded payment, a 
failure to discover or avail himself of all the testimony which he 
now alleges he is able to produce—arising from the carelessness 
and negligence of himself and his agents—furnishes no ground for 
equitable interference to prevent the execution of legal process. 
Code, §§3129, 3595; 63 Ga., 628. 

(a.) That payments on a note were made by a debtor (who, during the 
the time of making them, resided in another state), sometimes by 
money order, draft, registered letter and express, sometimes by 
the debtor himself, and sometimes by others for him ; that acknowl- 
edgments of these payments were sent to him at a point in this 
state; that his letters were frequentiy taken out by one who used 
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his post-office box jointly with him, and who failed to deliver all his 
letters to him ; and that he had discovered an acknowledgment of a 
payment, while re-adjusting some old furniture, deposited in an old 
desk which he had not used for years, furnishes no ground for 
equitable relief against a judgment for a balance due on the note, 
after the suit thereon has been fully tried on the issue formed by a 
plea of payment. 











December 5, 1882. 







CRAWFORD, Justice. 


SMALL vs. SPARKS & SON ef al. 









The right of appeal presupposes an issue to be tried by a jury. If in 
a case in a county court the amount in controversy was more than 
fifty dollars, and the case involved a question of fact, appeal 
was the proper remedy ; if no question of fact was involved, but 
the case rested solely on questions of law, cer‘zorarz was the proper 
remedy. 46 Ga., 41; 53 /6., 560. 

(a.) Where the judge of the county court of Bibb county dismissed a 
case before him on demurrer, there was no question of fact involved, 
and certiorarz was the proper remedy. An appeal to the superior 
court from such a ruling was properly dismissed. 













October 24, 1882. 


CRAWFORD, Justice. 








BAZEMORE vs. DAVIS. 






[Jacxson, Chief Justice, being disqualified, Judge Hittyver, of the Atlanta circuit, 
was designated to preside in his stead, This case was argued at the last term, and the 


decision reserved.] 





1. The allowing of exceptions filed to an auditor’s or master’s report 
rests in the sound, legal discretion of the judge trying the case, 
and will not be controlled unless abused. 

2. A deed, in order to be the foundation of a prescriptive title to the 
whole estate, must convey or comprehend the entire fee in some 
form, but it need not purport to convey the interest of the party 
against whom it is urged. The prescription will ripen if founded 

in the proper facts upon an estate as large as the deed expresses, 

without reference to the source from which it purports to derive 
title. 
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. Where there was a sale of trust property, alleged to have been 
irregular in some respects, and the question as to whether the 
cestuz gue trust, a minor at the time of the sale, had, after coming 
of age, ratified the sale by using and enjoying the proceeds, with 
knowledge of the facts, has been fairly submitted to and passed 
upon by the jury, and there was evidence to sustain the verdict, 
and the judge who tried the case is satisfied with the finding, this 
court will not interfere. 

. There was no material error committed under any ground of the 
motion for new trial, as sct out in the record. 

November 23, 1882, 


HILLYER, Judge. 


HALL’S SAFE AND LOCK COMPANY vs. THE MAYOR, 
ETC., OF AMERICUS. 


Where, in a suit on a contract, the evidence failed to show any privity 
of contract between the plaintiff and defendant, a non-suit was 
properly granted. 

(a.) Suit being brought by ‘Samuel S. Stratton, general manager of 
the state of Kentucky of Hall’s safe and lock company,” and the 
contract relied on being directly between the defendant and the © 
company, a non-suit was right. 
October 3, 1882. 


CRAWFORD, Justice. 


BAKER vs. DOWNING. 


. There was sufficient evidence to sustain the finding of the county 
judge as to the dona fides of the original entry on the land in this 
case, and there was no error in refusing to sustain the certéoraré 
on that ground. 

. Where parties having possession of land made a formal surrender 
thereof, evidenced by writing, and afterward, in direct contraven- 
tion of such surrender, entered on the land, they were intruders, 
and subject to the proceedings provided for by §4072 ef seg. of the 
Code. 

September 26, 1882. 


JACKSON, Chief Justice. 
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THOMAS vs. THE STATE OF GEORGIA. 





. Every indictment is sufficiently technical which states the offense 

in the language of the Code, or so plainly that the nature of the 

offense charged may be easily understood by the jury. 

2. Exceptions to the form of an indictment should be made before 
trial. Code, §4629; 56 Ga., 583; 32 /d., 672. 

3. Where an indictment charged that, on a day statéd, the defendant 

committed an assault with intent to murder, using a pistol, loaded 

with powder and ball, being a weapon likely to produce death, on 

the trial an objection to all evidence going to show a shooting, for 

want of an allegation thereof in the indictment, was properly over- 

ruled. 

October 3, 1882, 
















SPEER, Justice. 


McCorD, executor, vs. HARDEN. 


Where one who desires to move for a new trial departs from the strict 
law, and procures an order allowing him thirty days from the ad- 
journment of court within which to file an approved brief of evi- 
dence, he should comply literally with such order. Where nobrief 
was approved and filed within thirty days, and no providential or 
other good cause was shown, the motion for new trial should have 
been dismissed, on motion, when called for a hearing. To file an 
unapproved brief is not acompliance with the order. 68 Ga., 815; 
57 /d., 193. 


November 14, 1882, 


SPEER, Justice. 
















STARR vs. DAVIS, receiver. 






A draft is only a debt due by the drawer and acceptors to the payee. 
An assignment by acceptors which gave preference “to creditors 
who have money on deposit or on call, or to their credit on uncol- 
lected balances from the sales of cotton,” would not include a cred- 
itor who had an ordinary acceptance from said firm. 

(a.) The fact that the drawer, who had a large account for other ad- 
vances with the acceptors, delivered to the acceptors produce to be 
sold on his account, would not be sufficient to bring the payee 
within the class of preferred creditors. 

September 26, 1882, 


CRAWFORD, Justice. 
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MOSELY & ELY vs. MCGOUGH, administrator, et al. 


On the traverse of an answer of not indebted, filed in response to a 
summons of garnishment, the issue is, whether the garnishee had 
at the time of service, or has since had, assets of the defendant in 
his hands. That an administrator has paid out all the assets in his 
hands belonging to one of the distributees of the estate, on a debt 
of the latter, under his order, without knowledge of any other debt, 
will not render the administrator liable on a garnishment served on 
him three days thereafter, although the distributee may be insolvent. 


October 17, 1882- 


CRAWFORD, Justice. 


BRANTLEY ef al. vs. HASS. 


1. A case was heard before a judge legally presiding in Terrell supe- 
rior court ; a motion for new trial was made during the term, anda 
consent order taken setting the hearing before this judge on a day 
during the next session of Calhoun superior court, and allowing 
counsel for movant until that time to perfect the motion and brief of 
evidence ; the order also provided that the time for the hearing might, 
by order of the presiding judge, be changed to suit the convenience 
of the court and counsel. At the time appointed, the judge. who 
had presided on the trial was sick and unable to be present, and 
another judge presided. Counsel for movant appeared and pre- 
sented their brief of evidence ready for approval. An order was 
taken before the second judge then presiding in open court, stating 
the facts and continuing the motion to another time. On the same 
day the judge originally presiding passed a like order, at chambers, 
in another county : 

Held, that the consent order set the case for hearing before the original 
judge at chambers, and though set during the session of another 
court, the judge therein presiding had no jurisdiction to pass the 
order continuing the case, and such order was a nullity. 

(a.) The original judge had possession of the case, and this gave him 
authority to continue it and grant further time for the approval of 
the brief of evidence, upon proper showing or for good reason. 63 
Ga., 309; West et al. vs. Fones et al. (present term.) 

(4.) A motion for new trial does not lapse and become lost because it 
is not heard at the time set for a hearing, unless the failure can be 
attributed to /aches on the part of the movant. It remains in court 
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and can be heard in its order when the court is in session. 63 Ga., | 
541. ; 

. There was no abuse of discretion in granting a first new trial in this 
case. 56 Ga., 400; 63 Jb., 54. 


Octuber to, 1882. 


CRAWFORD, Justice. 


THE WARDENS AND VESTRY OF CHRIST CHURCH vs. 
THE MAYOR AND ALDERMEN OF SAVANNAH. 


The city council of Savannah passed the following resolution: “Re- 
solved, that with a view to the preservation of the old cemetery on 
South Broad street, between Habersham and Lincoln streets, for 
the purpose it was originally designed, the committee on streets and 
lanes be, and they are hereby, authorized and directed to have the 
entire wall fronting on Abercorn and South Broad streets removed, 
and the pavement on Abercorn street widened on a line with said 
street.” The wardens, etc., of Christ church filed their bill, alleging 
that they had always been in the legal possession of the cemetery, 
their title never having been questioned, and no person or persons 
having ever claimed title as against them; that the dead of their 
church had been buried in the cemetery, many of the most honored 
of whom were buried near the present wall on a line with Abercorn 
street ; that their remains and grave stones had remained undisturbed 
for more than a century ; that the wall, as it stood when the bill was 
filed, had remained for nearly acentury, marking the true boundary 
line of the cemetery, and that the rights of sepulture in said ceme- 
tery were granted because the same had been solemnly dedicated. 
as the burial ground, to remain forever as the secure and undisturbed 
resting place of the dead; that the mayor and aldermen of Savan- 
nah, pretending that they are authorized to divert a large part of 
the cemetery from the purposes of its original dedication, passed 
the resolution above stated, and will, unless restrained, convert the 
same into a public highway. The chancellor enjoined the defend- 
ants from encroaching on the cemetery or appropriating any por- 
tion of it for street purposes, but refused to enjoin them from re- 
moving the wall and erecting another in its stead, provided there 
was no encroachment: 

Held, that in this part of the judgment of the court below there was 
no error. 

({a.) The object of the bill being to test the question of title, and pend- 


v 69—48 
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ing the litigation to enjoin the city authorities from encroaching in 
any manner upon the rights of complainants, it was error for the 
chancellor, on the hearing of the application for injunction, and be- 
fore a hearing on the merits could be had, to adjudge that there was 
no title or claim of any kind vested in the complainants. 

January 30, 1883. 


CRAWFORD, Justice. 


PALMOUR vs. MITCHELL ef al. 


u. The verdict is not contrary to law or evidence in this case. 

(a.) One who sold land on a creek for mining purposes, with full 
knowledge of the use to which it was to be put, and consenting that 
the “tailings” from the mine should be drained off through the 
creek, and consequently through a reservoir which he had for oper- 
ating a mill lower down the creek than the mine, could not complain 
if such drainage was used and his reservoir was injured thereby. 


September 12, 1882. 


CRAWFORD, Justice, 


MOYE vs. CLARKE. 


A bill for specific performance alleged that complainant had purchased 
certain land and subsequently sold it, receiving a part of the pur- 
chase money and taking a mortgage for the balance; that C., an 
attorney, had in his hands a #7. fa. against complainant’s vendor, on 
which was due about $140.00, and was proceeding against the land; 
that complainant could and would have protected himself but for 
the assurances of ©. that he would have the land sold under this 
fi. fa., bid it in for complainant, and deliver the title to the latter on 
payment of the amount due on such /. fa. ; that, relying on such 
assurances, he took no steps in the matter; that C., instead of carry- 
ing out the agreement, went to the sale, caused it to be made under 
another f. fa., which he had assured complainant would nox inter- 
fere with the land, bought it, took title in his own name, and re- 
fused to receive the amount due on the first 7. fa. as agreed : 

Held, that there was equity in the bill, and it was error to dismiss the 
same on demurrer. 41 Ga.. 283, 

October 10, 1882. 


CRAWFORD, Justice. 
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BARTRAM, HENDRIX & COMPANY vs. THE COLLINS MAN- 
UFACTURING COMPANY. 


A corporation is not a person in law until after the grant of its charter. 
Therefore, where, pending the application for a charter, asummons 
of garnishment was sued out and served on one as the president 
of such corporation, it was void, and a judgment by default, also 
rendered before the grant of the charter, based on such summons, 
was likewise void, and could be attacked by affidavit of illegality. 
Code, §3536. 

(a.) The members of the company cannot be held liable as partners 
under a summons directed to the company as a corporation. 


October 24, 1882- 


SPEER, Justice. 


MIZE, sheriff, vs. BAISDEN. 


After a rule absolute against a sheriff has been obtained, before he can 
be attached for contempt, a rule #zsz calling upon him to show 
catise why he should not be so attached, must be sued out and 
served onhim, 57 Ga., 24. 

(a.) Where a rule wzsz against a sheriff was sued out, calling on him 
to showcause why he should not pay over certain funds alleged 
to be in his hands, at the time such rule was made absolute, the 
court could not, without more, order that, in default of payment, 
the sheriff should be attached for contempt. 


October 3, 1882. 
CRAWFORD, Justice. 


HEARN vs. KING ef¢ al, 


In an action of ejectment, a certified copy of a plat made by proces- 
sioners and the county surveyor is prima facze, not conclusive, 
evidence of the true line between adjoining land owners. Code, 
§2386. 


October 10, 1882, 


JACKSON, Chief Justice. 
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LEWIS vs. ARMSTRONG, administrator, ef ai. 






[This case was argued at the last term, and the decision reserved.] 





. Since the adoption of the Code, where two defendants were sued 

as joint debtors, and judgment was rendered against them, the en- 

tering of an appeal by one of them suspended the entire case until 
the fiual disposition of the appeal, and execution could not be issued 

against the defendant who did not appeal. Cobb’s Dig., 500. 

2. The final judgment on such an appeal binds all alike; therefore 
where, upon an appeal entered by one defendant, the plaintiff's case 
was dismissed, such dismissal affected all alike, and execution could 
not be issued against the defendant who did not appeal. 

3. No daches has been made to appear on the part of the creditor in 

prosecuting his remedy against the principal debtors, so as to re- 

lease the endorser. 

December 30, 1882, 


CRAWFORD, Justice. 


















BELL vs. THE STATE OF GEORGIA. 






. The verdict is supported by the evidence. 

2. Where the entire charge does not appear in the record, the presump- 
tion is that it is right. 

(a.) After charging the law of murder and the different degrees of 
manslaughter, and stating the presumption in favor of the defendant, 
there was no error in charging that such presumption might be 
removed by proof of the fact of the killing as charged in the indict- 
ment, and the onus be shifted to defendant to show that it was 
justifiable, or constituted a less offense than murder, that being the 
crime charged in the indictment. 

3. A ground of a motion for a new trial that “the court erred in the 
third page of said written charge, in presuming that said defendant 
was guilty of the killing of said Blackstock” (the deceased), is a 
mere statement of a legal conclusion as to the effect of the language, 
and cannot be considered by this court where no written charge is 
sent up in the record. 

4. A request to charge, which is not founded on the evidence, should 

not be given. 

September 10, 1832. 


JACKSON, Chief Justice. 
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ROBINSON ef al. vs. HIGHSMITH. 


1. The verdict is supported by the evidence. 

(a.) By the act of December 5, 1818, only those were permitted to 
draw for public lands who were citizens of the United States, and 
had been, for three years preceding, citizens of Georgia, including 
such persons as had been absent on lawful business or had served 
in the then late Indian war and continued to reside in the state 
since the time of said service. 

(4.) The act of December 21, 1819, provided that persons who would 
be entitled to a draw under the original act should be entitled un- 
der the amendment, if they had been citizens of the state for three 
years before the passage of the amendatory act. 

September 12, 1882, 


CRAWFORD, Justice. 


SIMPSON ef al. vs. Fox & BURNS. 


1. A bill alleged as follows: In 1867, S. purchased from B. & Co. a 
tract of land, and went into possession. In 1870, he paid at one 
time one hundred dollars, and at another time nine hundred dollars, 
on the purchase money. At the time of the latter payment, it was 
agreed that upon his delivering to B. & Co. certain logs which he 
had on hand and settling his accounts with them, they would make 
him a title to theland. He did deliver the logs, and there was no 
account at that date to settle. The payments were evidenced by 
writing. B. & Co. informed him that such receipt was a bond for 
title, and that he could get his title at any time. Being a cripple 
and ignorant and unable to read or write, he was largely dependent 
upon them for proper treatment. The title was never made to him, 
but he died in possession, and complainants, who are his heirs at 
law, succeeded him, and brought this bill for specific performance : 

Held, that there was equity in the bill. 

2. Section 2551 of the Code is permissive, not exclusive. While ordi- 
narily it provides the proper remedy to enforce the making of titles 
to the heirs of a deceased vendee, yet where there are complications 
arising out of a dispute concerning the contract itself, the payments 
or other matters concerning which equitable relief would be more 
effectuai than a legal remedy, a resort may be had to a court of 
equity. 20 Ga., 143. 

January 16, 1882. 


CRAWFORD, Justice. 
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Brewer vs. Kingsberry.— Mullins, Head & Company vs. Murphy ef a/Z. ; etc. 


BREWER vs. KINGSBERRY. 


[On account of providential cause, J Ackson, Chief Justice, did not preside in this case.] 


No authority is granted by the laws of this state to any one to grant 
marriage licenses except the ordinary, his deputy or clerk. The 
duty is not wholly ministerial; but to these officers is entrusted a 
public duty looking to the protection of parents and guardians by 
making proper inquiries as to the age of the female, and refusing 
licenses for the marriage of females known to them to be domi- 
ciled in another county. Foran ordinary toissue marriage licenses 
in blank to one who was wholly unauthorized to determine the 
rights of parties to receive them, was illegal, and the ordinary can- 
not recover amounts received by such person for licenses so dis- 
posed of by him, under a contract, express or implied. 

November 28, 1382. 


CRAWFORD, Justice. 


MULLINS, HEAD & COMPANY vs. MURPHY ef al. 


. That a verdict for the plaintiffs is not as large as the testimony 
warranted, is no ground for a new trial at the instance of the de- 
fendants. 

. There being no merit in this case, either under the law or the facts, 
and it appearing therefore to have been brought up for delay only, 
damages are awarded. 


November a1, 1882 


CRAWFORD, Justice. 


BROWN ef al. vs. BOYNTON. 


1. A defendant is in diligence bound to plead to an action at law every 
defence, legal or equitable, which he may have to such action. 
Where he can obtain ample and complete relief by equitable plea, 
if he fails to set up such defence, he will be concluded by the judg- 
ment ; but where a new party is necessary, and full relief cannot be 
had at law, equity will grant relief even after judgment. 45 Ga., 
17; 55 76., 630; 54. 70., 364; 56 76., 222; 52 Jb., 469. 

(2.) Heirs at law had recovered a verdict in ejectment against one in 
possession of land under a void sale by an administrator of the 
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estate of the decedent. The defendant in ejectment filed his bill, 
alleging that one of the heirs had bought at administrator’s sale, 
and he and the administrator had procured complainant to take the 
property in his stead, stating that everything was regular ; this was 
done, and a part of the proceeds was applied by the administrator 
to paying debts of the estate, and the balance was divided among 
the heirs. A decree requiring title to be made to complainant, or 
an account and settlement for the purchase money and improve- 
ments, was prayed ; also injunction to stop dispossession. Insol- 
vency was alleged: 

‘Held, that the administrator was a necessary party, and one who could 
not be made at law; and full relief, under such facts, could only be 
had by a resort to equity. 

(6.) There was no abuse of discretion in granting the injunction in 
this case. 
September 26, 1882. 


SPEER, Justice. 





STEVENS vs. THE STATE OF GEORGIA. | 


1. A case having been dismissed for failure to file briefs before the 
expiration of the last term of court, according to order passed under 
Code, §4271 (a) et seg., and no excuse for such failure having been 
shown at that term, it is too late at the next term to move to rein- 
state such case by showing cause for the failure to file briefs. See 
Blayer vs. Old Hickory Distillery, (decided to-day.) 

. If the rule were otherwise, plaintiff had two counsel, only one of - 
whom was sick ; and such excuse would hardly avail. 


February 10, 1882. 


JACKSON, Chief Justice. 


to 


LEWIS vs. FROST. 


1. An affidavit to foreclose a mortgage on personalty must show the 
jurisdiction of the court in which the proceeding is commenced. 

2. An affidavit to foreclose a mortgage is not amendable by inserting 
the words “ of said county ” after the name of the defendant, so as 
to show the jurisdiction of the court. §3488 of the Code does not 
apply to an affidavit which is the foundation of a legal proceeding. 
Code, §3504. 

October 10, 1882. 


CRAWFORD, Justice. 
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SMITH et al. vs. SAPP, executor, ef ai. 


1, Where the judgment contained in the record is a general grant of a 
new trial, but the judge in certifying the bill of exceptions indicates 
that the new trial was granted on one ground only, the record will 
control. 

2. The first grant of a new trial will not be reversed unless the pre- 
siding judge has abused his discretion in making it. 

(a.) Although testimony may have been admissible for some purposes, 
but not for others, yet where it was admitted generally, and the 
presiding judge certified that he feared that the jury were misled by 
it, and thereupon granted a new trial, such grant falls within the 
general rule allowing the presiding judge discretion in granting 
new trials. 

October 17, 1882. 


JACKSON, Chief Justice. 


KNIGHT vs. THE STATE OF GEORGIA. 


The charge in this case was full and fair, and the verdict was supported 
by the evidence. 

(a.) Although a witness in a criminal case may have answered con- 
fusedly as to an a/zbz of defendant, yet if he was warned to be on 
his guard, and afterward swore positively and falsely as to the a/zdz, 
there was sufficient evidence of deliberation to warrant a verdict of 
guilty of perjury. Especially will the verdict not be disturbed 
when approved by the presiding judge. 

October 17, 1882. 


JACKSON, Chief Justice. 


JOHNSON, executrix, vs. STEPHENS. 


A judgment for the plaintiff in a justice’s court on a note for one hun- 
dred dollars principal, seven per cent. interest and five per cent. 
attorney’s fees, is void for want of jurisdiction. See Baxter et al. 
vs. Bates et al., (decided at the present term.) 

December 5, 1882. 


SPEER, Justice. 
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WILLIAMS vs. JONES, administrator, e¢ a. 


1. Under a bill by an administrator against creditors of the estate to 
marshal assets and settle priorities, on exception to a master’s re- 
port, the ruling of the court being adverse to some of the creditors, 
the others were necessary parties to a bill of exceptions by them; 
and on failure to bring them before this court the writ of error will 
be dismissed. 62 Ga., 135. 

2. The presiding judge, with the assent of the plaintiff in error only, 
ought not to dispense with any part of the record, or by order re- 
quire the clerk to send up to this court a transcript of only certain 
portions of the record below. Code, §4252. 

(a.) No diminution of the record was suggested, and the other grounds 
for a dismissal being controlling in their nature, this court will not 
order the record to be completed. 

3. Where the record shows that the case has not finally been disposed 
of, but is pending in the court below on a motion for new trial, the 
writ of error will be dismissed. 

October 10, 1882. 


JACKSON, Chief Justice. 


ROUNTREE vs. LATHROP & COMPANY. 


The verdict in this case was supported by the evidence. 

(a.) Fraud is subtle in its nature, and even slight circumstances may 
be sufficient to carry conviction to the mind of its existence. 

(4.) As against creditors, transactions involving transfers of property 
between husband and wife should be closely scanned, and the ut- 
most good faith should be made to appear. 

October 24, 1882. 


SPEER, Justice. 


CHILDERS vs. HOLLOWAY. 


. There is a complete remedy at law to remove obstructions from 
private ways. Acts 1872, p. 60; Code, §§737, 738, 739. 

. In the absence of any allegation of insolvency, a resort to equity is 
not necessary to recover damages for obstructing a private way. 
October 3, 1882. 


JACKSON, Chief Justice, 
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CHILDERS vs, HOLOWAY. 


To entitle one to a prescriptive right of way over the land of another, 
it must be shown that the prescriber has been in the uninterrupted 
use of a permanent road over the land, not exceeding fifteen feet in 
width, and that he has kept it open and in repair for seven years. 
Code, §§721, 737; 61 Ga., 28. 

(a.) That one has been in the habit of traveling across the land of an- 
other by a route more than fifteen feet wide, which was not kept in 
repair, and was not permanent in its location, will not suffice. 

(4.) It will not alter the case that the average width of the road, con- 
sidering its entire length, was not over fifteen feet. 

October 3, 1882. 


CRAWFORD, Justice. 


ARMAND & RUSSELL vs. BURRUM & COMPANY. 


A judgment creditor garnished a firm of which his debtor was 
member. The firm, through the other member, answered that 
the debtor had nothing therein. On the trial of a traverse to the 
answer, the partner who made the answer testified that the debtor 
had no interest in the firm; that on the day of the service of the 
summons, he had overdrawn his interest one thousand dollars, and 
if the business had been wound up then, or at any time since, instead 
of his having anything due him, he would have owed one thousand 
dollars. Also, that pending the garnishment, the debtor had 
charged to him fifty-six dollars and ninety cents, which he drew 
from money standing to the credit of the firm, though the firm had 
made no profits during that time, and nothing had accrued to his 
credit. There was no further testimony. The court charged the 
jury that “ the law treated this sum of money as firm assets belong- 
ing to Armand (the debtor), and accruing to his credit between the 
date of the service of garnishment and its answer; it is proper for a 
verdict to be given for this amount of fifty-six dollars and ninety 
cents, and the counsel can write it out and you can let your foreman 
sign it”: 

Held, that the question of the interest of the debtor in the firm was for 
the jury, and the charge of the court was error. 

December 12, 1882- 


CRAWFORD, Justice. 
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THE SAVANNAH, FLORIDA AND WESTERN RAILWAY vs. 
HORN. 


. To make the refusal to give a request in charge a ground for new 
trial, the request must be a pertinent, legal charge, and must be 
submitted in writing. Code, §3715. 

2. The charge is clear, full and correct. 
3. The verdict is supported by the evidence. 
September 26, 1882. 


SPEER, Justice. 


WHITE vs. MITCHELL. 


One who takes possession of land under a parol contract of purchase 
and erects valuable improvements thereon upon the faith of such 
contract, may maintain a bill for specific performance thereof. 

(a.) The present bill made such a case, and was not demurrable. 
November 14, 1882. 


SPEER, Justice. 


WILLIAMS & SON vs. WRIGHT. 
[Owing to providential cause, Jackson, Chief Justice, did not preside in this case,] 


. Ifan agreement was made to extend the time for payment of a draft, 
if iuterest should be paid in advance and security be given for the 
debt, without such payment of interest and giving of security, no 
extension of time could be claimed; and in the absence of any 
tender or offer thereof, a mere letter in response to a notice to pay, 
stating that the debtor was relying on the agreement for an exten- 
sion of time and was ready to comply with its terms, was not suffi- 
cient. 

. Where the defence to an action on a draft was, that an agreement 
had been made for an extension of time, and the court, after charging 
that such agreement would be binding if any benefit accrued to the 
creditor or any injury to the debtors, thera said, ‘“‘ Now what benefit 
accrued to Wright? (the creditor.) What injury accrued to Wil- 
liams and Son?” (the debtors), such charge was not error. 

. While no ground for reversal appears in this record, we are not sat- 
isfied that this case was brought to this court for delay only, and 
damages are, therefore, denied. 


November 28, 1882. 


CRAWFORD, Justice. 
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GRIFFIN ef al. vs. DAVIS, receiver. 


Factors had been advancing and accepting drafts for a farmer to en- 


able him to make his,crop. He died during the year ; his wife took 
out temporary letters of administration, gathered the crop and de- 
livered a number of bales of cotton to the factors, who sold it, and 
credited it, inthe usual order of their business, and with the assent 
of the widow (as alleged by the receiver). Afterward the factors 
made an assignment, giving preference, first, tothe payment of ex- 
penses ; second, to the payment of persons having money on de- 
posit or call with them, or to their credit on uncollected balances 
from the sale of cotton ; and third, to the payment of other creditors, 
A receiver was appointed. None of the cotton or money of the 
estate went into his hands. The widow took a year’s support, and 
ruled the receiver to compel the payment of the amount set apart 
to her: 


Held, that there was no error in refusing to order such payment. 
(a.) To enable a widow to obtain a year’s support out of the estate of 


her husband, it must first appear that he has an estate. That there 
had been property which had been disposed of by the factors, makes 
no difference, if none of the proceeds went into the hands of the re- 
ceiver. 


September 26, 1882. 


CRAWFORD, Justice. 


GRICE ws. GRICE. 


[On account of providential cause, Jackson, Chief Justice, did not preside in this case.] 


I, 


In March, 1882, during the term of court at which a case was tried, 
a consent order was passed, allowing the defendant until June 5 fol- 
lowing to perfect his motion for new trial and prepare a brief of 
evidence, and providing that the motion might be heard and the 
brief of evidence be agreed on and approved on that day at Newnan, 
Georgia, and that if not then heard the motion might be heard in 
vacation at such time and place as might be agreed on and fixed by 
the court. Before the time fixed, counsel for respondent applied to 
the judge by letter, asking that the case be continued until the 7th 
of June, on account of the inability of counsel to be present on the 
sth. The court obtained the consent of movant’s counsel, and con- 
tinued the case until the 7th, but passed no written order therefor. 
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On the 7th counsel for respondent moved to dismiss the motioa be- 
cause there was no written order carrying it forward to that day. 
The court overruled the motion, signed an order nunc pro tunc for 
the continuance, dating it June 5, and subsequently approved the 
brief of evidence (counsel failing to agree), on aday to which the 
whole case was then continued by order : 

Held, that there was no error in overruling the motion to dismiss, and 
passing the order nunc pro tunc. 

(a.) Under the facts stated, the entire case was carried forward to the 
ath, and the brief of evidence could be approved. To hold other- 
wise would be to perpetrate a fraud on counsel for movant. 

2. There was no abuse of discretion in granting a first new trial in this 

case. 

November 28, 1882. 

















SPEER, Justice. 






LORENTZ & RITTLER vs. CONNER. 





Under the act of 1880, amending the act of 1877, it is unlaw‘ul to sell 
fertilizers without having branded upon the sacks containing the 
same, or attached thereto, a guaranteed analysis stating the per- 
centage of the following ingredients contained in such fertilizer, viz.: 
Moisture at 212° F., available phosphoric acid, insoluble phosphoric 
acid, ammonia, actual and potential, potash K.O. Inasuit ona 
promissory note given for fertilizers, the defence being that there 
was no such analysis, the burden was on the defendant to prove 
such fact. In this case the absence of the analysis was proved, 
and a verdict for the defendant was right. 


December 19, 1882. 
SPEER, Justice. 













COOPER et al. vs. THE STATE OF GEORGIA. 





. If two conspire to open a window and enter a store with intent 
to commit a larceny, and one opens it in part and leaves it thus, 
standing a short distance off, while the other hoists the sash high 
enough to enter, and does enter, except his lower limbs, and is then 
seized, both are guilty of burglary. 

2. The verdict is supported by the evidence. 

October 17, 1882. 


JACKSON, Chief Justice. 
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BROOKS vs. M. C. & J. F. KISER. 


That the printed blank on which a promissory note was drawn con- 
cluded with the words “ witness our hand and seal,” did nof alone 
make the note a sealed instrument. These words called attention 
to the attestation to be made, but did not supply the place of a seal 
or representation thereof after the signature. 

(a.) The attaching of a seal or scroll after the signature to an instru- 
ment, without some recital in the body thereof, will not make such 
instrument a writing under seal; and it would seem that a recital 
alone, without the attaching of a seal or scrol!, will not make a 
sealed instrument. 66 Ill., 501; 1 Blackf., 241; 2 Ld. Raymond, 
1536; 5 Johns. R., 239. 


December 30, 1882. 


CRAWFORD, Justice. 


LYLE vs. THE STATE OF GEORGIA. 


. An indictment for murder was found in October, 1881. On the 
trial during the next year, the judge charged as tollows: “The 
defendant, Jeff Lyle, is charged with the murder of Bose Barlow, in 
the county of Stewart, in September of last year. It is incumbent 
on the state to satisfy you, beyond a reasonable doubt, of every alle- 
gation in that bill, before they could ask at your hands a verdict of 
guilty. The exact date of a homicide is immaterial; if you should 
find from the evidence that Bose Barlow was killed in the county 
of Stewart last year at any time, that would be sufficient upon the 
subject of dates” : 

Held, that a reasonable construction of the charge would be, that it 
was sufficient as to dates if the homicide occurred during the year, 
at any time previous to the indictment ; and so construed, it was not 
error. 

(a.) The proof showed the homicide to have been prior to the indict- 
ment, and if there was error in the charge, it was immaterial. 

2. The verdict was right, the charge of the court as a whole was ccr- 
rect, and if there were an isolated inaccuracy in the charge, it would 
not work a reversal. 56 Ga., 44. 


October 3, 1882. 


SPEER, Justice. 
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The Central Railroad vs. Flournoy, trustee.—West e¢ a/, vs. Jones et al. 





THE CENTRAL RAILROAD vs. FLOURNOY, trustee. 

A railroad company as such must be sued in the county of its principal 
place of business, or in a county where there is jurisdiction by reason 
of the subject-matter and the locality of the causeof action. If the 
railroad company, as the lessee of another, has caused damage toa 
p2rson, ample provision is made for suing itassuch. Code, §3406. 

(a.) Where suit was brought against the Central Railroad in Houston 
county, the declaration alleging that, by obstructing the flow of the 
waters of a creek, it had caused back-water, which worked injury 
to the plaintiff, and on the trial, the evidence showed that it was the 
embankment and culvert of the Southwestern Railroad which were 
located at the point where the damage was alleged to be, a non-suit 
should have been awarded. 53 Ga., 501. 


October 24, 1882. 


CRAWFORD, Justice. 


WEST é7¢ al. vs. JONES et al. 


A motion for new trial was perfected in term time, and a consent order 
taken allowing it to be heard in vacation, at such time and place 
as the judge might designate between the then pending March 
term and the first of August following. The ju ige designateda 
time and place. Counsel for respondent stated that he did not wish 
to be heard. Counsel for movant sent for the papers. At the ap- 
pointed time, the clerk failed to send the motion. Counsel for 
movant notified him of the fact ; butthe papers having been mislaid, 
did not reach counsel until the judge had left the place. Counsel 
for movant then asked the judge, by letter, to continue the case until 
the next term, which was done. At the next term the presiding 
judge was di$qualified from hearing the motion, and no action was 
taken on it. At the next term thereafter it was called : 

Held, that the delay in obtaining a hearing did not result from the 
‘aches of movant or his counsel, and a motion to dismiss the motion 
for new trial was properly overruled. 


September 26, 1882. 


JACKSON, Chief Justice. 
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THE MACON AND BRUNSWICK RAILROAD vs. WASH- 
INGTON. 


W. filed his declaration in the county court, alleging that E., as super- 
intendent and general manager of the Macon and Brunswick Rail- 
road, and the Macon and Brunswick Railroad, had damaged him 
the sum of eighty dollars, by reason of one of the railroad trains 
running over certain cows. The declaration closed with a prayer 
for process against E., as superintendent, and the railroad company. 
Service was perfected on the company, but noton E. Judgment 
was rendered for the plaintiff, and the company appealed : 

Held, that the company was a party to the suit, and had aright to ap- 
peal, whether the other party did so or not, and a dismissal of such 
appeal, on motion, for want of proper parties thereto, was error. 
Code, §3619. 

January 16, 1883. 


HALL, Justice. 


NEWMAN ws. WOLFSON. 


Whether a sum agreed upon by parties to a contract as the measure 
of damages shall be considered as liquidated damages or only as a 
penalty, will depend upon the intent of the parties and the peculiar 
circumstances of the subject-matter of the contract. If the damages 
must necessarily be wholly uncertain and incapable of estimation, 
the party failing to perform will be held to pay the amount as liqui- 
dated damages. 22 Wend., 201; 101 Mass., 334; 97 /0., 445; 13 
Gray, 42; 58 Ga., 567; Code §§2940, 2941. 

(a.) The keeper of a saloon in the city of Columbus, by written con- 
tract, for the sum of $1,456.15, sold his stock of goods, bar-room 
fixtures, etc., together with the good will of the business, to another, 
and covenanted not to engage in the same or a like business in that 
city for a period of five years, and the vendor bound himself to the 
purchaser, “his executors, etc., in the sum of two thousand dollars 
as liquidated damages for the faithful performance of this his 
promise.” The vendor opened a bar-room shortly afterwards in 
the city: 

Held, that the amount stated in the contract is to be taken as liqui- 
dated damages, and not as a mere penalty ; nor is the contract un- 
reasonable. 

October 17, 1882. 


SPEER, Justice. 
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Cristie vs. Whiiten.—Bray vs. The State. 


CHRISTIE vs. WHITTEN. 


1. An order having been taken in term time, setting the hearing of a 
motion for new trial at chambers during the session of court in an- 
other county, and allowing until that time for the motion and brief 
of evidence to be perfected, if the presiding judge was unable to be 
present at the appointed time and place from providential cause, he 
had power, though in a different county, to pass an order continu- 
ing the case to another time and place, and then to hear it. The hear- 
ing under such order was legal, and a motion to dismiss the motion 
for new trial on the ground that the time for hearing had passed, 
was properly overruled. 63 Ga, 309; Brantley et al. vs. Hass, 
(present term). 

2. There was no abuse of discretion in granting a first new trial in this 
case. 

October ro, 1882. 


SPEER, Justice. 


BRAY vs. THE STATE OF GEORGIA. 


1. The verdict is supported by the evidence. 

2. Where counsel for defendant in a criminal case made various re- 
quests to charge, which were given, but no request was made as to 
the prisoner’s statement, it will not require a new trial that the 
court omitted to allude to the statement in his charze. 

(a.) Especially so where the statement contained no explanation of 
anything pointing to his guilt, and was merely an amplification of 
the plea of not guilty. 

3. Where the court summed up the facts sought to be proved by the 
state, the defendant introducing no evidence, and instructed the jury 
to consider whether these facts were proved, and to take these and 
all other facts into consideration, and determine whether they were 
sufficient to convict, such charge was not error. 

(a.) The entire charge not being set out will be presumed to have been 
full and correct. 

4. Where the presiding judge stated that he considered a case weak, 
but overruled a motion for new trial, one ground of which was, that 
the verdict was contrary to law and evidence, his legal judgment 
expressed in overruling the motion will control, and there being 
sufficient evidence to support the verdict, this court will not inter- 
fere. 

December 30, 1882. 


JACKSON, Chief Justice. 
v 69—49 
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Nott vs. Tinley e¢ a/,—Wall vs. The State. 


NOTT vs. TINLEY ef al. 


Where a private way is claimed by prescription, the parties setting up 

such claim must bring themselves strictly within the requirements 
.of the law. The mere privilege granted to neighbors during par- 
rticular seasons of the year to use one’s own private plantation road, 
vwhen there was no crop growing on the land, for their convenience 
-and accommodation, it being plowed up and planted at the usual 
‘time every year, would not be such use as would ripen into a pre- 
scriptive right in such persons as were thus permitted to enjoy its 
use. 

(a.) To entitle the defendants in error to remove the obstructions 
complained of, it must be shown that this private way has been per- 
manent, not over fifteen feet in width, kept open and in repair by 
the persons using it, and has been in their constant and uninter- 
rupted use for seven years or more. In this case it was not thus 
showr. Code, §§721, 737. 


December 12, 1882 


CRAWFORD, Justice. 


WALL vs. THE STATE OF GEORGIA. 


. The verdict in this case was fully supported by the evidence, and 
the sentence imposed was mild. 

. The defendant in this case having been indicted for assault with in- 
tent to murder, the facts were not such as to require a charge in 
regard to the doctrine of reasonable fears, as contained in 24331 of 
the Code; and the jury having found a verdict of guilty of an assault 
and battery, the defendant was not hurt by a failure to give such a 
charge. That principle does not seem to apply to assault and bat- 
tery. 

. That a jury, upon finding a defendant guilty of assault and battery, 
added to their verdict a recommendation to mercy, did not vitiate 
the verdict. Such recommendation was a favor to defendant, which 
gave him no right to complain. 

(a.) While the judge was not bound to regard the recommendation, the 
sentence was light, and the defendant, if not benefited, was cer- 
tainly not damaged. 


January 30, 1883. 


JACKSON, Chief Justice. 
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Cauthen e¢ a/, vs. The Barnesville Savings Bank.—Archer e¢ a/. vs. The State. ; etc. 


CAUTHEN ef al. vs. THE BARNESVILLE SAVINGS BANK. 


.. To cause a continuance, it is not sufficient to show the absence of 
one’s client from providential cause ; it should also appear that his 
presence is necessary to assist in conducting the case. 

. If counsel voluntarily absents himself from the court, taking the 
risk of his case being called, that it is called and heard in his absence 
is no ground for new trial, at the instance of his client. 


November 2r, 1882. 


JACKSON, Chief Justice. 


ARCHER eé¢ al. vs. THE STATE OF GEORGIA. 


1, In an indictment for playing and betting at “ chuckluck,” it is suffi- 
cient to allege that money was bet, without specifying whether it 
was gold, silver or bank notes. 20 Ga., 153. 

. Section 4540 of the Code provides for the punishment of one who 
keeps a faro table or other like table, while section 4541 provides 
for the punishment of one who bets at such table or on certain 
specified games, one of which is “chuckluck ”. 

. An indictment which charged that the defendants played and bet 
with each other, is sustained by proof that they played at the same 
game and bet, although they all bet against the man who presided 
at the gaine. 


September 19, 1882. 


JACKSON, Chief Justice. 


MANN vs. ARCHER, sheriff, e¢ a/. 


Where no motion for new trial is made, the evidence should be em- 
bodied in the bill of exceptions, or attached as an exhibit thereto, 
and froperly identified. A rule to distribute money having been 
tried on an agreed statement of facts, and exceptions been taken 
to the ruling thereon, the embodiment in the record of what pur- 
ports to be a copy of the agreement, signed by counsel, is not 
sufficient. 


January 17, 1882. 
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SMITH ws. TIE STATE OF GEORGIA. 


Where, on the trial of an indictment for beating and maltreating a 
horse, the evidence showed that the horse was hired and taken from 
the stable of one Cooper, in Clarke county, in good order early in 
the morning, was driven to Mount Pleasant, a distance of about 
seven miles, thence to other localities designated by name, and 
finally returned to the stable in the evening, weak and staggering, 
and with marks of the whip upon him, and there died, but failed to 
disclose in what county the route pursued in the course of the drive 
lay, the venue was not sufficiently proved, and a new trial must be 
granted. 48 Ga., 43; 56 /0., 36; 65 1d., 330, 754. 


September 109, 1882. 


SPEER, Justice. 


HUEY vs. STEWART ef al. 


1. A bill by an administrator alleged as follows: In 1860 his intestate 
died leaving a widow, twelve children and one grandchild of tender 
years, who was the representative of her deceased mother. Com- 
plainant and another administered and gave a joint bond ; they sold 
the personalty, which was purchased mostly by the heirs, divided 
the realty into parcels and sold it, the heirs being the purchasers. 
All of them were represented except the grandchild, and they gave 
receipts for the purchases made by them. Complainant reserved 
certain slaves and evidences of solvent debts, which were amply 
sufficient for the purpose of paying the grandchild’s share. By the 
results of the war, the slaves were emancipated and the debts be- 
came insolvent. Since the division of the estate, two of the heirs 
have died insolvent, and a third intestate, leaving his brothers and 
sisters as his heirs. Complainant’s co-administrator died since the 
war, chargeable with a considerable amount of the estate’s funds, 
which caused an additional reason why he could not settle with the 
grandchild. In 1873 or 1874, a guardian was appointed for her, 
who brought suit against complainant and the sureties on his bond 
for her share, and recovered judgment in 1877. The prayer was 
for an accounting by the legal representative of his co-administra- 
tor, and to compel contribution from the heirs who had received 
property from complainant. By amendments it was alleged, first, 
that complainant had paid $500 on the judgment, and subsequently 
that he had paid it off : 
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Formby vs. Smith & Company.—Barclay et a/. vs. Graves ef ail. 


— 


Held, 1. That there was no equity inthe bill. The legal effect of the 
judgment against him was, that there were assets in his hands to 
pay the grandchild’s share, or else that he had committed a de- 
vastavit, and was liable therefor. The failure to settle the estate 
properly and in due time, and the delay till loss occurred, is not 
chargeable to the heirs. 48 Ga., 420; 56 /6., 286; 3 Leigh, 450. 

. If the results of the war caused the failure of assets, the right of 
action occurred in 1865, and was barred in 1877, either by the act 
of 1869 or by the ordinary statute of limitations. 

. A mere recovery against complainant being alle ed in the original 
bill, with no allegation of payment, he would not, on that ground, 
have the right to contribution from the representative of his co-ad- 
ministrator. Payments made after this case was begun would avail 
nothing. Code, §3132. 


November 21, 1882. 


SPEER, Justice. 


FORMBY vs. SMITH & COMPANY. 
[Owing to providential cause, Jackson, Chief Justice, did not preside in this case.] 


Where the judge of the superior court sustains a cer¢zorar?, and orders 
_a new trial on the ground that the verdict of a jury in a justice 
court is contrary to evidence, the evidence being conflicting, and 
there having been but one trial before a jury, this court will not 
interfere, unless it is manifest that the judge abused his discretion. 
Such is not the case here. 60 Ga., 100; 63 /0., 331, 743. 


November 28, 1882, 


SPEER, Justice. 


BARCLAY e¢ al. vs. GRAVES e¢ ad. 


There was no abuse of discretion in granting a new trial in this case 
63 Ga., 163. 

(a.) Where a judge grants a new trial, we are not to presume that 
when the case is again tried, he will decide the law wrongly, or that 
he will fail to correct his own errors, if he has made any. 


September 19, 1882. 


CRAWFORD, Justice. 
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Reuben vs The State.—Wright e¢ a/. vs. Ammons ef a. 


REUBEN vs. THE STATE OF GEORGIA. 


A man went to a house where two women lived alone, and demanded 
his supper ; some remark was made about the rude way in which 
he asked for it, and the women ran off in different directions; he 
followed one of them in the darkness, threw her down and pulled 
up her clothes ; she resisted, scratching his face very badly, so that 
he desisted : 

He/d, that on a trial for an assault with intent to rape, the facts sup- 
ported a verdict of guilty. 


October 10, 1882. 


JACKSON, Chief Justice. 


WRIGHT ef al. vs. AMMONS ef al. 


. The grant of a new trial by the presiding judge, on the ground that 
“he did not think in this case that plaintiffs have been fairly dealt 
with,” is too vague to be satisfactory. 

. There being no error on the part of the court in the trial of this case 

made apparent in the record, and the evidence requiring the verdict 
which was found, the court erred in granting a new trial. 
The return of commissioners laying out dower in behalf of a widow 
from certain land, is not admissible as tending to show title in the 
estate of her deceased husband, as against persons who were neither 
parties nor privies to such assignment. 


December 30, 1882. 


SPEER, Justice. 


WILLIAMS é7 a/., executors, vs. BLACK e¢ al. 


Where a bill showed on its face that all of the substantial parties re- 
sided out of the county where it was filed ; that the cause of action 
on which the bill was predicated had long since been barred by the 
Statute of limitations, and that the entire trouble arose from /aches 
of complainants, it was properly dismissed on demurrer. 


October 3, 1882. 


JACKSON, Chief Justice. 
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Ramsey vs. The State.—Stanton vs. Speer; etc. 
MSEY vs. THE STATE OF GEORGIA. 


Where a defendant was charged with larceny from the house, in 
having entered a cotton house and stolen peas therefrom, proof that 
the housé had no entrance except through a door, the shutter of 
which was not hung, but propped up with a pole ; that on the morn- 
ing of the discovery of the larceny, the door was down and the peas 
were missing, did not show a breaking and entering, so as to make 
the a//egata and probata disagree. The testimony merely disclosed 
the ordinary manner in which the door was closed, without show- 
ing that it was thus closed at the time of-the larceny, or so near 
thereto as to justify an inference that it so remained until that time. 
For the same reason the evidence did not show that the offence was 
burglary, and exclude a conviction on a charge of larceny. 

December 19, 1882. 


CRAWFORD, Justice. 


STANTON vs. SPEER. 


[SpgeR, Justice, being disqualified, did not presids: in this case.] 


A motion was made to dismiss this writ of error on the ground that 


the case was tried before three attorneys at law, and that the bill 
of exceptions undertakes to bring their judgment directly to this 
court for review : 


Held, that there is no law of this state which authorizes a writ of error 


from such a tribunal to thiscourt. The fact that it was agreed by the 
parties to try the cause, and that the right to except was reserved, 
can make no difference. Such agreement cannot give jurisdiction 
to this court. 

November 7, 1882. 


JACKSON, Chief Justice. 


DEVAUGHN vs. ARMSTRONG, administrator. 


. The verdict is not contrary to law or evidence. 
. The grounds of a motion for new trial must be verified by the 


presiding judge. Where this is not done, only the formal grounds 
that the verdict is contrary to law and evidence, will be considered 
by this court. 46 Ga., 161. 

October 10, 1882. 


CRAWFORD, Justice. 
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Schaefer vs. Knott, trustee.—Hightower ws. Flanders. 


SCHAEFER vs. KNOTT, trustee. 


The charge of the court and the verdict were supported by the evi- 
dence. 

(a.) If a verdict be too small, it is no ground for a new trial at the in- 
stance of the defendant. 


November 14, 1882. 


JACKSON, Chief Justice. 


e 


HIGHTOWER vs. FLANDERS. 


1. Where there is no motion for new trial in the court below, but the 
case is brought directly to this court, the evidence should be brought 
up in the bill of exceptions. It should either be embodied in the 
bill of exceptions and precede the judge’s certificate, or, if attached 
in the form of exhibits, it should be identified by the signature of 
the presiding judge. 

(a.) Exception was taken to the sustaining of an affidavit of illegality. 
The bill of exceptions referred to the evidence and the record be- 
fore the court below as being attached thereto in the form of ex- 
hibits A, B, C and D. When filed in the clerk’s office of the Su- 
preme Court, no such exhibits were attached to the bill of excep- 
tions, but the clerk below had certified as the record what appeared 
to be these exhibits detached from the bill of exceptions. This ap- 
peared from the lettering, the handwriting and pin holes in the de- 
tached exhibits corresponding with like marks in the bill of excep- 
tions. The court intimated that they would allow the exhibits to 
be re-attached, but announced that it would be useless, as they were 
not properly identified. 

. Where an affidavit of illegality was filed to an execution issued on 
the judgment in a bail trover proceeding, and exception was taken to 
the judgment thereon, the entire record in the bail trover case, in- 
cluding the declaration process, bail process, etc., does not properly 
come to this court as a part of the record in the illegality case. If 
used in evidence, such papers should be brought up in the bill of 
exceptions. 


Jdecember 16, 1882. 
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Howard 7s, Simpkins e¢ a/.—Howard vs. Walker.—Owensby vs. Thompson. 


HOWARD vs. SIMPKINS ef al.; HOWARD vs. WALKER. 


A promissory note made in the following terms: “Sixty days after 
date, I promise to pay C. Toler, or order, one hundred and fifty dol- 
lars, at either bank in the city of Augusta, Georgia, for one end 
spring-top buggy, harness, whip and mat, this day delivered to me, 
upon the distinct understanding that the title was not to pass to me 
until paid for in full, and he is authorized to take possession of the 
same at any time until fully paid for,” was negotiable by indorse-' 
ment in blank; and one taking under such indorsement could bring 
suit on the note in hisown name. 1 Kelly, 237. 


December 12, 1882. 


SPEER, Justice. 


[Howard brought suit in his own name on two notes of 
the form stated in the head-note, and which had been in- 
dorsed in blank. When offered in evidence, the court held 
that they were not such negotiable notes as passed by 
indorsement, and rejected them. After non-suit granted, 
plaintiff excepted. ] 


OWENSBY vs, THOMPSON. 


The judge’s certificate to the bill of exceptions was as follows: “I 
do hereby that the foregoing eleven pages of the bill of ex- 
ceptions are true ; that the exhibits A, B, C and D hereto attached 
and identified, contain all the evidence introduced on the trial of 
said case, and material to a clear understanding of the errors com- 
plained of, and that the grounds taken on the motion for a new trial 
are true, together with the rulings and decisions of the court in said 
case, and the clerk,” etc.: 

Held, that such certificate was fatally defective, and the case must be 
dismissed ; nor can the failure to insert the word “certify” in the 
certificate be cured under the act of 1881. There is nothing to in- 
dicate that the judge intended to say “I docertify that,” etc., rather 
than “I do deny that,” etc. 


November 22, 1882. 
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Bryan vs. Wheatley.—Bentley vs. Veal, executor, ef a/.; etc. 


BRYAN vs. WHEATLEY; BENTLEY vs. VEAL, executor, 
et al.; REED vs. HAWKS e¢ al. 


There was no error in refusing an injunction in these cases. 


HAWKINS vs. THE STATE OF GEORGIA; DELAPERIERE 
vs. THE STATE OF GEORGIA; BAKER vs. THE STATE 
OF GEORGIA; SILVY vs. THE STATE OF GEORGIA; 
BOZEMAN vs. OWEN; DODSON vs. THE STATE OF 
GEOKGIA; HOOKS vs. STATE OF GEORGIA. 


The verdict is supported by the evidence in each of these cases. 


WOFFORD eé¢7/ al. vs. CLAYTON e¢ al. 


[ Jackson, Chief Justice, being disqualified, Judge Wits, of the Chattahoochee circuit, 
was appointed to preside in his stead in this case.] 


Under the law and facts of this case, the chancellor committed no error 
in granting tie injunction. 
December 19, 1882. 


Injunction. Before Judge FAIN. Bartow County. At 
Chambers. May 12, 1882. 


Reported in the decision. 


NEEL, CONNER & NEEL; W. T. WOFFORD; GEORGE 
S. TUMLIN, for plantiffs in error. 


JuLius L. BROWN; MILNER & HARRIS, for defendants. 


WILLIS, Judge. 


W. W. Clayton and Perino Brown, as trustees for the 
Dade Coal Company e¢ a/., filed their bill in the superior 
court of Bartow county, alleging that they were trustees 
for said Dade Coal Company ef a/., and as such trustees 
held certain bonds of said company, which were secured 
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Wofford ef a/. vs. Clayton ef ad. 


by mortgage. They further allege that the Bartow Iron 
Company purchased the lands upon which they had given 
said mortgage of H. McNeil e¢ a/., who had previously 
purchased them of Elbert P. Cook, of New York; that 
McNeil, at the time he purchased of Cook, gave him twelve 
promissory notes, to become due annually thereafter, with 
a mortgage on said lands to secure the payment of said 
notes. They further allege, that after they purchased said 
property of McNeil, they paida portion of the notes given 
by McNeil to Cook for the purchase of said property, and 
gave Cook their note for the balance of the purchase 
money due him by McNeil, and that he now holds that 
note; that Cook, in 1878, in Bartow superior court, fore- 
closed his mortgage against McNeil for the full amount 
of the same, without any credit or deduction of the sums 
that had been paid on the same, and had the mortgage 
fi. fa. levied on said property. The bill also charges col- 
lusion between McNeil and Cook to defraud complainants, 
and that they were not parties to said case ; complainants 
further allege that when the sheriff levied the 7. /a., they 
filed their bill praying for injunction restraining Cook and 
his agents from selling said property until their rights 
could be determined; that the chancellor refused the in- 
junction, and his decision was brought to this court for 
review ; that at the time the presiding judge certified 
the bill of exceptions, he also granted an order, “that the 
defendants in said bill be restrained and enjoined from 
proceeding to sell the property in said bill named, under 
said mortgage 7. fa., until said case be heard before the 
Supreme Court and its decision thereon be announced” ; 
that service of said order was acknowledged by defend- 
ant’s counsel; that the sheriff, on the next day after said 
order was granted, but before he had notice of the same, 
advertised the property for sale under said fi. fa., and 
continued to run the advertisement, notwithstanding 
said order; that all parties had notice of the restraining 
order before the day of sale. The bill further charges 
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that on the day the decision of this court was rendered, 
affirming the decision of the court below, that fact was 
telegraphed to plaintiffs in the mortgage 7. fa., and the 
property was on the same day sold by the sheriff without 
re-advertising, and the remitter from the Supreme Court, 
not having been received or filed in the clerk’s office of 
Bartow county. The bill further alleges, that the prop- 
erty was purchased by the attorney for plaintiffs in 7. fa., 
who had full notice of all of the facts, and for-much less 
than its value, in fact, foralmost a nominal sum; that the 
Bartow Iron Company is insolvent, and there is no other 
property out of which the money can be made to pay 
said bonds; that the purchasers of said property are 
digging and removing the ore from said property, tearing 
away the furnace and removing the machinery and other 
movable property out of this state into Tennessee, and 
prays for injunction, receiver, cancellation of sheriff's deed, 
and relief. The chancellor granted an injunction “ re- 
straining the defendants from taking away or shipping 
any part of the machinery or fixtures attached to or be- 
longing to the property until further order of the court.” 

Under the law and facts in this case, the chancellor com- 
mitted no error in granting the injunction, and his decis- 
ion is affirmed. 

Judgment affirmed. 





